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COURT  OF  COMMON  PLEAS. 


EASTER  TERM,  40  VICTORIA,  1877, 

(Maij  2 Wi  to  June  <Mh.) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  Gwynne,  J. 

“ “ Thomas  Galt,  J. 


The  Western  of  Canada  Oil  Lands  and  Works 
Company  y.  The  Corporation  of  the  Township  of 
Enniskillen. 

Special  Case. 

Held,  that  under  sec.  36  of  32  Vic.,  eh.  36,  0.,  the  personal  property  of 
an  incorporated  company  is  not  assessable  against  the  corporation  • and, 
therefore,  personal  property  situate  in  this  Province,  and  owned  by  a 
company  incorporated  in  England  under  the  Imperial  Joint  Stock 
Companies  Acts  of  1862  and  1867,  and  in  the  possession  of  and  under 
the  control  of  an  agent  of  the  company  residing  in  this  Province,  is 
not  liable  to  assessment  under  the  32  Vic.,  ch.  36,  0.,  or  the  37  Vic., 
ch.  19,  0. 

This  was  a special  case  stated  for  the  opinion  of  the 
Court  without  any  pleadings,  as  follows  : — 

This  is  an  action  brought  by  the  plaintiffs  against  the  defen- 
dants for  the  recovery  of  $91.25,  together  with  interest  from  the 
23rd  of  December,  1876,  being  money  paid  on  behalf  of  the 
plaintiffs  to  the  defendants’  collector  of  taxes  for  rates  and 
assessments  of  the  personal  property  of  the  plaintiffs  within  the 
limits  of  the  township  of  Enniskillen,  and  for  which  they  were 
1 — YOL.  XXVIII  C.P. 
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assessed  on  the  assessment  roll  of  said  township  for  the  year 
1876. 

The  plaintiffs  are  a corporation  duly  incorporated  in  England 
under  the  Companies  Acts,  1862  and  1867,  of  the  Imperial  Par- 
liament. A copy  of  the  memorandum  and  articles  of  association 
of  the  said  company  will  be  produced  at  the  argument  of  this 
cause  by  the  plaintiffs,  and  may  be  referred  to  for  the  purposes 
hereof  by  either  party. 

The  greater  number  of  the  shareholders  and  stockholders  of  the 
company  reside  in  England,  and  the  remainder  in  the  Province 
of  Ontario. 

The  objects  set  forth  in  said  articles  of  association,  and  for 
which  the  company  was  incorporated,  were,  to  purchase  or  other- 
wise acquire  lands,  oil  wells,  refineries,  chemical  works,  and 
superphosphate  works,  at  or  near  Petrolia  and  London,  in  Onta- 
rio ; to  purchase  machinery,  plant,  utensils,  and  other  things  for 
the  purposes  of  the  company,  and  to  carry  on  the  business  of  oil 
distillers,  oil  merchants,  and  oil  refiners,  and  of  manufacturers  of 
chemical  compounds,  and  to  manufacture,  purchase,  and  sell 
petroleum  and  other  chemical  compounds  and  things  in  Ontario ; 
and  reference  shall  be  had  to  the  said  memorandum  and  articles 
of  association  to  decide  the  objects  and  purposes  for  which  the 
said  company  was  incorporated. 

The  objects  of  the  company  were  carried  out  by  the  investment 
of  the  principal  part  of  their  means  in  the  purchase  and  acquisi- 
tion of  the  said  lands,  oil  wells,  refineries,  chemical  works,  and 
superphosphate  works  in  and  near  London  aforesaid,  and  in  and 
near  Petrolia  aforesaid,  in  the  township  of  Enniskillen ; and  in 
all  these  places  they  have  carried  on  and  yet  carry  on  the  business 
for  which  they  were  incorporated  since  the  year  1871.  The  prin- 
cipal office  of  the  said  company  was  and  is  in  the  city  of  London 
in  England,  and  there  was  and  is  a branch  office  in  Ontario.  The 
stock  books  of  the  said  company  are  kept  and  the  stock  and 
dividends  are  transferable  and  payable  at  their  said  principal 
office,  and  not  elsewhere. 

Their  real  estate  within  the  said  township  of  Enniskillen  was 
rated  and  assessed  on  the  assessment  roll  of  the  said  township 
for  the  year  1876  at  the  sum  of  $38,300,  and  their  personal  pro- 
perty within  the  said  township  (for  which  they  contend  they 
should  not  have  been  assessed),  at  the  sum  of  $5,497  ; and  this 
personal  property  was  not  assessed  against  the  plaintiffs  in  any 
other  municipality ; the  total  assessment  of  their  real  and  personal 
property  within  the  said  township  for  the  said  year  being  $43,797. 

The  plaintiffs  have,  during  the  year  1876,  and  previously,  had 
their  lands  and  works  in  charge  of  a manager  or  agent  resident 
in  the  village  of  Petrolia. 

The  plaintiffs  appealed  to  the  Court  of  Revision  of  the  town- 
ship of  Enniskillen  against  the  said  assessment  of  their  personal 
property  for  the  year  1876,  on  the  ground  that  such  property  was 
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exempt  under  the  36th  section  of  the  Assessment  Act  of  1869, 
but  the  said  Court  confirmed  the  said  assessment  and  dismissed 
the  appeal. 

They  then  appealed  to  the  J udge  of  the  County  Court  of  the 
county  of  Lambton  against  the  decision  of  the  said  Court  of 
Revision  in  the  premises,  on  the  same  ground,  and  the  said  J udge 
dismissed  their  said  appeal  and  confirmed  the  said  assessment  of 
their  said  personal  property. 

The  plaintiffs  being  rated  for  the  said  personal  property  on  the 
collector’s  roll  of  the  said  township,  they  paid  to  him  the  taxes 
therefor  on  his  said  roll,  under  protest,  to  prevent  seizure  and 
sale,  which  he  was  about  to  make  in  case  of  their  refusal. 

The  plaintiffs  therefore  brought  this  action  against  the  defen- 
dants to  recover  this  money  back,  on  the  ground  that,  as  they 
allege,  the  said  personal  property  should  not  be  assessed  against 
them. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
personal  property  of  the  plaintiffs  should  or  should  not  have  been 
assessed*  against  them  in  the  said  assessment  roll  of  the  township 
of  Enniskillen  for  the  year  1876 ; whether,  in  effect,  the  decisions 
of  the  County  Court  Judge  and  the  Court  of  Revision  were 
right  or  wrong  in  the  premises. 

If  the  Court  shall  be  of  opinion  that  the  said  personal  property 
should  not  have  been  assessed  against  the  plaintiffs  in  the  said 
assessment  roll — in  effect  that  the  decisions  of  the  County  Court 
Judge  and  Court  of  Revision  aforesaid  in  the  premises  were 
wrong — then  judgment  shall  be  entered  for  the  plaintiffs  for  the 
said  sum  of  $91.25,  and  interest  from  the  23rd  December,  1876, 
with  Superior  Court  costs. 

And  if  the  Court  shall  be  of  opinion  that  the  said  personal 
property  of  the  plaintiffs  should  have  been  assessed  against  the 
plaintiffs  as  aforesaid — in  effect  that  the  decision  of  the  County 
Judge  and  the  Court  of  Revision  in  the  premises  were  right — 
then  judgment  of  nolle  prosequi , with  costs  of  defence,  shall  be 
entered  up  for  the  defendants. 

In  this  te$h,  May  29,  1877,  the  case  was  argued. 

Beefier , Q.C.,  for  the  plaintiffs.  Sec.  36  of  32  Vie.  ch.  36, 
0.,  enacts  that  “ the  personal  property  of  an  incorporated 
company  shall  not  be  assessed  against  the  corporation,  but  each 
shareholder  shall  be  assessed  for  the  value  of  the  stock  or 
shares  held  by  him  as  part  of  his  personal  property,  unless 
such  stock  is  exempted  by  this  Act.”  The  plaintiffs,  there- 
fore, being  an  incorporated  company,  their  personal  property 
is  exempt  under  this  section.  Also,  under  the  latter  part  of 
this  section,  as  nearly  all  the  funds  of  the  company  are 
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invested  in  lands  the  lands  alone  are  assessable  : Nickle  v. 
Douglas , 35  U.  C.  R.  146  ; Great  Western  R.  W.  Co.  v. 
Rouse,  15  U.  C.  R.  168  ; Corporation  of  London  v.  Great 
Western  R.  11.  Co.,  17  U.  C.  R.  262  ; Potter's  Dwarris  on 
Statutes,  202,  213  ; Harrison  s Mun.  Man.,  3rd  ed.,  682-90. 

Robinson,  Q.  C.,  contra.  The  policy  of  the  Assessment 
Act  is,  that  all  land  and  personal  property,  unless  expressly 
exempted,  is  assessable  ; and  the  object  of  the  different 
sections  of  the  Act  in  reference  to  incorporated  com- 
panies is,  to  prevent  both  the  stock  and  the  personal 
property  being  assessed  together.  When  therefore  the 
stock  is  assessable,  the  personal  property  is  exempt ; but 
when  the  stock  is  exempt  then  the  personal  property  is  to 
be  assessed.  Here  the  stock  is  exempt,  and  therefore  the 
personal  property  has  been  properly  assessed.  The  words, 
“ unless  such  stock  is  exempted  by  this  Act,”  at  the  end  of 
the  clause,  govern  all  that  goes  before  ; and  when  the  stock 
is  so  exempted  the  clause  does  not  apply  ; Rob.  £ Jos.  Dig. 
226 ; 32  Vic.  ch,  36,  sec.  9,  sub-sec.  18,  sec.  36,  0. 

June  9,  1877.  G Wynne,  J. — The  question  is,  whether 
or  not  personal . property  situate  within  this  Province, 
and  owned  by  the  plaintiffs,  a company  incorporated  in* 
England  under  the  Imperial  Joint  Stock  Companies  Acts 
of  1862  and  1867,  and  in  the  possession  of  and  under  the 
control  of  an  agent  of  the  company  residing  in  this  Pro- 
vince, is  liable  to  assessment  against  the  plaintiffs  under 
the  Assessment  Acts  in  force  in  the  Province. 

By  32  Vic.  ch.  36  sec.  4,  it  is  declared  that  the  term 
“ personal  property”  shall  include  all  goods,  chattels,  shares 
in  incorporated  companies,  interest  on  mortgages,  dividends 
from  bank  stock,  money,  notes,  accounts  and  debts  at  their 
actual  value,  income,  and  all  other  property,  except  land 
and  real  estate,  and  real  property  as  above  defined,  and 
except  property  expressly  exempted  by  the  Act. 

By  the  9th  section  of  the  same  Act  it  was  enacted  that 
all  land  and  personal  property,  including,  as  we  have  seen, 
goods,  chattels,  and  shares  in  incorporated  companies,  &c.. 
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within  the  Province  of  Ontario,  shall  be  liable  to  taxation t 
subject  to  the  following  exemptions,  that  is  to  say,  among 
others,  sub-sec.  18  : “All  property,  real  or  personal,  which 
is  owned  out  of  this  Province.” 

What  was  intended  by  this  sub-section  it  is  difficult  to 
understand.  By  it  real  and  personal  property  are  placed 
in  the  same  position ; both  when  owned  out  of  the  Province 
are  equally  exempt  from  taxation. 

I cannot  think  the  Legislature  by  the  term  “ real  pro- 
perty,” as  used  here,  meant  the  nugatory  declaration  that 
land  situated  out  of  the  Province  shall  not  be  liable  to 
assessment  within  the  Province,  and  if  that  was  not,  what 
was  meant  as  regards  “real”  property  ? 

It  seems  strange  that  by  that  same  section  the  term 
“ personal  property”  should  mean  personal  property  situate 
out  of  the  Province.  So  likewise,  as  it  seems  to  me,  it  is 
difficult  to  ‘ conceive,  having  regard  to  the  provision  made 
in  the  22nd  and  subsequent  sections  for  the  assessment 
of  the  lands  of  non-residents,  as  well  as  of  residents, 
that  what  was  contemplated  was,  that  real  property 
situate  within  the  Province  owned  by  persons,  whether 
natural  persons  or  incorporated  companies,  living  or  being 
out  of  the  Province  should  be  exempt  from  taxation,  and 
if  that  was  not,  what  was  meant  as  to  real  property.  It 
also  seems  strange  that  the  term  personal  property  in  the 
same  section,  when  coupled  with  real  property,  should 
mean  personal  property  situate  within  the  Province  owned 
by  persons  residing  out  of  the  Province. 

Then  the  36th  section  declared  and  enacted  that  “ The 
personal  property  of  an  incorporated  company  shall  not 
be  assessed  against  the  corporation,  but  each  shareholder 
shall  be  assessed  for  the  value  of  the  stock  or  shares  held 
by  him  as  part  of  his  personal  property,  unless  such  stock 
is  exempted  by  this  Act : Provided  always,  that  in  companies 
investing  their  means  in  gas  works,  water  works,  plank 
and  gravel  roads,  manufactories,  hotels,  railways  and  tram 
roads,  harbours  or  other  works  requiring  the  investment 
of  the  whole  or  principal  part  of  the  stock  in  real  estate 
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already  assessed  for  the  purpose  of  carrying  on  such  busi- 
ness, the  shareholders  shall  only  be  assessed  upon  the 
income  derived  from  such  investment.” 

Now  shares  in  an  incorporated  company  cannot,  with 
propriety,  be  spoken  of  as  the  personal  property  of  the 
incorporated  company ; they  are  the  property  of  the  share- 
holders ; and  so  this  section  regards  them  ; for  it  provides 
that  each  shareholder  shall  be  assessed  for  the  value  of  the 
stock  or  shares  held  by  him  as  a part  of  his  personal  pro- 
perty, which  undoubtedly  they  are. 

We  cannot  therefore,  as  it  seems  to  me,  properly  include 
shaves  in  an  incorporated  company,  within  the  expression 
used  in  this  section,  namely,  the  personal  property  of  an 
incorporated  company ; consequently  that  expression  cor- 
rectly construed  must  be  attributed  to  such  goods,  chattels, 
and  personal  property,  not  being  shares  in  the  company, 
and  which  may  with  propriety  be  termed  the  property  of 
the  incorporated  company,  and  not  of  the  shareholders 
therein. 

The  literal  construction  in  this  view  of  sec.  36  would 
then  be,  that  all  personal  property,  which  can  be  said  to  be 
the  personal  property  of  the  corporation,  as  distinct  from 
shares  in  the  company,  which  are  the  property  of  the 
shareholders,  shall  be  exempt  from  taxation.  And  this 
may  have  been  what  was  intended,  the  Legislature  proba- 
bly thinking  that  what  goods  and  chattels  might  be  the 
property  of  the  corporation  are  held  by  the  corporation 
solely  for  the  conduct  of  the  business  of  the  incorporators 
in  creating  dividends  upon  the  shares,  such  chattels  should 
be  wholly  exempt  from  taxation,  and  that  the  only  pro- 
perty to  be  assessed  should  be  the  shares  in  the  company, 
and  they  against  the  shareholders,  the  owners  thereof,  un- 
less such  stock  was  exempted  from  assessment  by  the  Act, 
as  it  was  when  it  came  within  the  description  of' the  18th 
sub-sec.  of  sec.  9,  when  owned  out  of  the  Province. 

In  Nichle  v.  Douglas , 35  U.  C.  R.  126,  the  Court  of 
Queen’s  Bench  would  seem  to  have  construed  this  18th 
sub-sec.  as  relating  to  property  situate  out  of  the  Province.. 
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At  p.  144  it  is  said : “ It  may  be  said  it  was  useless  to 
exempt  real  property,  for  it  could  not  be  described  on  the 
assessor’s  roll,  nor  could  it  be  distrained  upon,  nor  sold* 
Perhaps  it  was  unnecessary  to  exempt  it,  because  we  could 
not  possibly  legislate  with  respect  to  it.  It  may  have  been 
done  ex  abundanti ; or  it  may  have  been  done  so  as  not  to 
include  any  kind  of  machinery  or  other  things  affixed  to 
land,  which  our  Assessment  Act  declares  shall  be  considered 
as  lands,  but  which  might  be  held,  where  they  were  situate, 
not  to  be  land  ; or  it  might  be  doubtful  which  they  were  ; 
or  it  may  have  been  to  exclude  shares  in  some  kinds  of 
works  or  corporations  which  have  been  expressly  made 
real  estate,  where  the  corporation  was.  But  it  was  not 
useless  to  declare  that  personal  property  which  is  owned 
out  of  the  province  should  be  exempt,  because  that  may 
have  been  done  for  the  very  purpose  of  preventing  pro- 
perty which  had  no  existence  here  from  being  taxed  by 
reason  of  the  assumption  or  fiction  that  it  followed  the 
person  for  all  purposes,  against  the  actual  fact  of  its  foreign 
locality .” 

I confess  I have  great  difficulty  nevertheless  in  thinking 
that  by  an  exception  to  a section  which  professed  only  to 
enact  that  “ All  land  and  personal  property  in  the  Province 
of  Ontario  shall  be  liable  to  taxation,”  the  idea  of  the  Legis- 
lature was,  to  exempt  either  land  or  personal  property  not 
situated  within  the  Province,  but  having  a foreign  locality. 

The  point  of  decision,  however,  in  Niclde  v.  Douglas  is> 
that  stock  in  an  incorporated  company  having  its  locality, 
so  to  speak,  out  of  the  Province,  was  not  assessable  against 
a shareholder  within  the  Province  under  the  36th  section 
of  32  Yic.  ch.  36,  0. 

That  is  not  the  point  before  us  in  this  case,  but  whether 
goods  and  chattels  of  an  incorporated  company  having  its 
locality  and  existence  without  the  Province,  but  which 
goods  and  chattels  are  within  the  Province,  are  liable  to 
assessment. 

The  42nd  section  of  that  Act  enacted  that : “ Personal 
property  in  the  sole  possession  or  under  the  sole  control  of 
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any  person  as  trustee,  guardian,  executor  or  administrator, 
shall  be  asssessed  against  such  person  alone.” 

I confess  it  appears  to  be  very  difficult  to  put  a con- 
sistent construction  upon  this  section.  The  person  indi- 
cated in  this  section  under  the  terms,  K trustee,  guardian, 
executor,  or  administrator,”  would  seem  to-  comprehend  a 
person  resident  within  the  Province,  who,  in  the  case  of  a 
trustee  or  guardian,  has  the  possession  and  control  of  per- 
sonal property  situate  within  the  Province,  but  owned  by 
a person  out  of  the  Province  ; but  in  the  case  of  an  execu- 
tor or  administrator  out  of  the  Province  having  possession 
and  control,  qua  executor  or  administrator,  of  personal 
property  situate  within  the  Province,  not  in  the  possession 
of  any  one  as  trustee  for  the  executor  or  administrator,  is 
that  property  assessable  against  the  executor  or  administra- 
tor, who  resides  abroad  ? If  it  be,  then  undoubtedly  sec. 
42  would  appear  to  operate  pro  tanto  as  a repeal  of  sub- 
sec. 18  of  sec.  9 ; but  in  the  view  which  I take,  this 
difficulty  need  not  embarass  us  in  this  case,  for  it  is  not 
under  sub-sec.  18  of  sec.  9,  but  under  the  36th  section,  that 
the  property  of  the  plaintiffs  assessed  here  is  exempt  if 
exempt ; and  the  42nd  section  cannot,  in  my  judgment,  be 
construed  to  repeal  the  36th  section,  which  deals  specially 
with  the  personal  property  of  incorporated  companies, 
whether  the  same  be  incorporated  in  this  Province,  in 
England,  or  in  foreign  countries. 

Then  37  Vic.  ch.  19,  0.,  which  was  passed  for  the  purpose 
“ of  amending  32  Vic.  ch.  36,  by  its  1st  section  enacts,  that, 
All  real  property  situate  within  the  Province  of  Ontario, 
and  owned  out  of  this  Province,  shall  be  liable  to  assess- 
ment in  the  same  manner  and  subject  to  the  like  ex- 
emptions as  other  real  property  under  the  provisions  of 
the  said  recited  Act.” 

The  object  of  this  section  seems  to  have  been  to  remove 
the  patent  inconsistency  appearing  between  section  9 and 
sub-section  18  of  that  same  section  in  32  Vic.  ch.  36,  and 
this  first  section  seems  to  shew  that  what  was  referred  to 
in  the  18th  sub-section  under  the  expression,  “ real  and 
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personal  property  owned  out  of  the  Province,”  was  property 
within  the  Province,  the  owners  of  which  resided  out  of 
the  Province,  and  not,  as  the  Court  of  Queen’s  Bench  seems 
to  have  thought,  in  Nickle  v.  Douglas,  property  situate  out 
of  the  Province. 

The  second  section  of  37  Vic.  ch.  19,  enacts  that  “All 
personal  property  within  the  Proyince  in  the  possession 
or  control  of  any  agent  or  trustee  for  or  on  behalf  of  any 
owner  thereof,  who  is  resident  out  of  this  Province,  shall 
be  liable  to  assessment  in  the  same  manner  and  subject  to 
the  like  exemption  as  in  the  case  of  the  other  personal 
property  of  the  like  nature  under  the  said  or  of  this  Act.” 

The  object  of  this  section  seems  to  have  been  to  substi- 
tute a clear  expression  of  the  intention  of  the  Legislature 
with  respect  to  personal  property  in  lieu  of  the  bald 
expression  contained  in  the  18th  sub-section  of  section  9 of 
32  Vic.  ch.  36. 

It  also  seems  to  relate  to  the  42nd  section  of  32  Vic.,  and 
it  introduces  the  term  “agent,”  in  whose  possession  the 
property  of  a person  residing  out  of  the  Province  is. 

From  this  it  would  seem  that  the  Legislature  considered 
that  the  42nd  section  related  only  to  personal  property 
owned  within  the  Province,  but  in  the  visible  possession 
of  another  person  as  trustee,  although  why  the  term 
“ agent  ” should  be  applied  to  property  owned  by  a person 
residing  out  of  the  Province,  and  not  to  the  case  of  an 
agent  in  possession  of  property  of  a person  residing  in  the 
Province  having  the  control  of  such  property,  it  is  difficult 
to  perceive.  The  insertion  of  the  expression  “ agent  or 
trustee  ” in  the  one  section,  and  the  omission  of  the  term 
“ agent  ” in  the  other,  seems  to  involve  the  idea  of  design 
without  any  apparent  motive. 

However,  this  2nd  section  of  37  Vic.  ch.  19,  preserves  the 
exemptions  contained  in  32  Vic.  ch.  36,  as  affects  such  pro- 
perty as  is  pointed  to  in  the  2nd  section  of  37  Vic.  ch.  19, 
and  this  section  therefore  cannot  repeal  or  affect  the  con- 
struction of  the  36th  sec.  of  32  Vic.  ch.  36,  when  the  owners 
of  the  property,  which  is  in  the  possession  of  and  under  the 
2 — VOL.  XXVIII  c.p. 
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control  of  an  agent  within  the  Province,  are  an  incorporated 
company,  and  having  its  domicile  out  of  the  Province. 

The  question  therefore  before  us  must  depend,  as  it 
appears  to  me,  wholly  upon  the  construction  to  be  put 
upon  the  36th  section  of  32  Vie.  ch.  36. 

Cases  may  be  put  having  the  tendency  to  embarrass  one 
in  placing  a consistent  construction  upon  the  section. 

For  example,  in  the  case  of  a company  incorporated  for 
the  purpose  of  owning  and  trading  with  steam  vessels  or 
other  ships  navigating  upon  the  lakes  and  rivers  within 
this  Province,  the  vessels  in  such  case  are  the  personal 
property  of  the  companies,  and  constitute  the  chief  if  not 
the  sole  value  of  the  shares  in  the  capital  stock  of  the 
companies,  which  latter  are,  and  by  the  36th  section  of  32 
Vic.  ch.  36  are  assessable  as,  the  personal  property  of  the 
respective  shareholders  in  the  companies — are  the  ships 
themselves  likewise  assessable  ? 

In  the  case  of  railroad  companies,  the  stock  in  the  com- 
panies is  specially  exempted  from  assessment  by  sub-section 
17  of  section  9 ; but  is  the  office-furniture,  rolling-stock, 
and  all  the  other  personal  property  of  the  companies  liable 
to  assessment,  notwithstanding  the  36th  section  of  32  Vic. 
ch.  36? 

Then  again,  setion  3 of  37  Vic.  ch.  19,  exempts  from 
assessment  “ The  shares  held  by  any  person  in  the  capital 
stock  of  any  incorporated  or  chartered  bank,  doing  busi- 
ness in  this  Province,”  and  makes  the  “ interest,  dividends, 
or  income  derived  from  any  such  shares  held  by  any 
person  resident  in  this  Province”  assessable  against  such 
person ; but  are  the  goods,  chattels,  office-furniture,  money, 
notes,  accounts,  and  debts  due  to  the  bank,  (all  which  come 
within  the  definition  of  personal  property  under  section  4,) 
and  comprise  the  only  personal  property  which  can  be  said 
to  be  the  property  of  the  bank,  assessable  against  the  bank  ? 

On  the  contrary,  there  may  be  incorporated  companies 
engaged  in  various  trades  and  businesses — in  shipbuilding 
in  manufacturing  locomotive  engines,  and  other  railway 
rolling-stock,  furniture,  window-frames  and  sashes,  lumber, 
agricultural  implements,  and  such  like. 
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Is  all  the  material  used  in  the  manufacture  of  these 
respective  articles,  and  are  the  articles  themselves  when 
manufactured,  while  they  are  the  property  of  such  respec- 
tive companies,  to  be  exempt  from  municipal  taxation  ? 

It  seems  impossible  to  give  a satisfactory  and  consistent 
answer  to  all  these  questions,  and  it  appears  to  me  that 
the  only  safe  course  to  be  pursued  is,  to  give  full  effect 
and  a literal  construction  to  the  plain  expression  contained 
in  the  36th  section  of  32  Vic.  ch.  36,  which  undoubtedly 
declares  that  the  personal  property  of  an  incorporated 
company  shall  not  be  assessed  against  the  corporation^ 
leaving  it  to  the  Legislature,  if  it  shall  think  fit,  to  remove 
a difficulty  of  its  own  creation. 

I am  of  opinion  therefore  that  our  judgment  upon  this 
special  case  should  be  in  favour  of  the  plaintiffs.  I rest 
my  judgment  upon  this,  that  I think  the  literal  construc- 
tion of  the  Act  is,  that  the  personal  property  of  a corpora- 
tion is  not  to  be  assessed  at  all,  for  if  assessable  it  should 
be  assessable  against  the  owners,  namely,  the  corporation, 
if  such  corporation  be  a domestic  and  not  a foreign  cor- 
poration, and  the  36th  section  makes  no  distinction 
between  domestic  and  foreign  corporations. 

In  lieu  of  assessment  of  the  personal  property  of  the 
corporation,  the  Act  substitutes  an  assessment  of  the 
shares  in  the  capital  stock  of  the  corporation,  and  such 
assessment  is  to  be  made  against  the  owners  of  the  shares. 

If  the  property  in  question  in  the  case  before  us  be  at  all 
assessable,  the  company  having  its  domicile  in  England, 
it  can  only  be  under  the  5th  section  of  37  Vic.,  and  under 
that  section  it  should  be  assessed  against  the  agent  in 
charge,  and  not  against  the  company.  However,  the  parties 
do  not,  I presume,  desire  our  judgment,  nor  do  I rest 
mine,  upon  any  such  narrow  ground.  That  section,  how- 
ever, does  not,  in  my  judgment,  at  all  affect  the  case.  It 
must  be  construed  as  relating  to  assessable  personal  pro- 
perty, and  not  to  personal  property  by  another  section  of 
the  Act  expressly  exempted  from  taxation  as  the  property 
of  an  incorporated  company,  irrespective  wholly  of  the 
consideration  whether  the  company  be  domestic  or  foreign. 
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Hagarty,  C.  J. — T agree  with  my  brother  Gwyrrne  in 
his  estimate  of  the  difficulties  placed  in  our  way  to  a clear 
opinion  by  the  contradictory  language  of  the  statutes. 

The  Consolidating  Act,  32  Vic.  ch.  36,  exempts  “ all 
property,  real  or  personal,  which  is  owned  out  of  this 
Province.” 

This  standing  by  itself  would  exempt  the  personal  pro- 
perty of  these  plaintiffs,  an  English  company. 

This,  as  to  real  estate,  is  corrected  by  37  Vic.  ch.  19,  sec. 
1,  making  all  real  property  owned  out  of  the  Province 
assessable ; and  in  the  next  section  personal  property 
owned  out  of  the  Province  in  the  possession  or  control  of 
any  agent  or  trustee  on  behalf  of  the  owner,  shall  be  liable 
to  assessment,  “ in  the  same  manner  and  subject  to  the 
like  exemption  as  in  the  case  of  the  other  personal  property 
of  the  like  nature  under  the  said  Act  or  of  this  Act” 

When  we  turn  back  to  the  Consolidating  Act  of  1869, 
repeated  from  the  Consol.  Stat.  U.  C.  ch.  55,  sec.  35,  from 
16  Vic.  ch.  182,  sec.  9,  we  find  in  section  36  the  express 
provision,  that  “ the  personal  property  of  an  incorporated 
company  shall  not  be  assessed  against  the  corporation,  but 
each  shareholder  shall  be  assessed  for  the  value  of  the 
stock  or  shares  held  by  him  as  part  of  his  personal  pro- 
perty, unless  such  stock  is  exempted  by  this  Act.” 

Now  this  is  an  express,  and  by  itself  unequivocal  decla- 
ration against  the  right  to  assess  this  personalty  against 
this  corporation. 

The  words  bear  only  one  meaning,  and  I am  unable  to 
see  how  anything  in  any  of  the  Acts  can  prevent  our 
giving  them  that  meaning. 

The  case  stands  thus  : The  first  Act  exempted  all  real 
and  personal  property  owned  out  the  Province.  The 
second  Act  corrected  this  exemption,  and  made  it  liable 
like  other  property.  But  nothing  appears  to  destroy  the 
positive  enactment  of  the  first  Act  specially  exempting  the 
personal  property  of  all  incorporated  companies. 

This  exemption  has  prevailed  from  1853,  about  the  period 
when  railways  were  commenced  on  a large  scale. 
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16  Yic.  ch.  182,  sec.  9,  enacted  that  the  real  estate  of  all 
incorporated  companies  shall  be  assessed  in  the  township 
where  the  same  shall  be,  in  the  same  manner  as  the  real 
estate  of  individuals,  andYheir  personal  property  shall  not 
be  assessed  against  them  in  their  corporate  capacity ; but 
each  shareholder,  &c.,  shall  be  assessed  for  the  value  of 
the  stock,  &c.,  held  by  him  as  part  of  his  personal  property* 
except  when  such  stock  is  specially  exempted  by  this 
Act.” 

Then  the  Consol,  Stat.  U.  C.  ch.  55,  sec.  35,  has  the  clause 
in  a shape  almost  exactly  as  quoted  above  from  the  Con- 
solidated Act  of  1869,  omitting  any  reference  to  real 
estate. 

I think  the  plaintiffs  are  entitled  to  judgment. 

Galt,  J.,  concurred. 

Judgment  for  plaintiffs. 


Lyons  v.  The  Manufacturers  and  Merchants’ 
Insurance  Company. 

Insurance — Notice  of  further  insurance — Receipt  of  by  company — Necessity 
for  proof  of — 36  Vic.  ch.  44,  sec.  38 — Evidence. 

Under  36  Yic.  ch-  44,  sec.  38,  it  is  enacted  that  whenever  a notification  in 
writing  shall  have  been  received  by  a company  from  a person  already 
insured  of  his  having  insured  an  additional  sum  on  the  same  property 
in  some  other  company,  the  said  additional  insurance  shall  be  deemed 
to  be  assented  to,  unless  the  company  so  notified  shall  within  two  weeks 
after  the  receipt  of  such  notice  signify  to  the  party  in  writing  their 
dissent. 

Held , that  under  this  section  the  insured  must  prove  not  only  the  sending 
of  the  notice,  but  its  actual  receipt  by  the  company ; and  that  on  the 
evidence,  set  out  below,  there  was  no  sufficient  proof  of  either  the 
sending  of  such  notice  or  its  receipt, 

The  question  in  this  case  arose  on  the  plaintiff’s  repli- 
cation to  the  defendants’  ninth  plea. 

The  declaration  was  on  a policy  of  insurance  for  $2000, 
on  a stock  of  goods,  alleging  a loss  by  fire,  and  averring 
performance  of  all  conditions  precedent. 
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The  ninth  plea  alleged  that  after  the  making  of  the 
policy  sued  on,  the  plaintiff  effected  a further  assurance  in 
another  company,  of  which  no  notice  was  given  to  the 
defendants,  whereby  the  policy  became  void. 

The  replication  was,  “That  after  effecting  the  further 
insurance  in  the  Victoria  Mutual  Fire  Insurance  Company, 
as  in  the  said  plea  is  alleged,  the  plaintiff  duly  notified  the 
said  defendant  in  writing  of  his  having  effected  such  fur- 
ther insurance,  and  the  defendants  did  not,  within  two 
weeks  after  the  receipt  of  such  notice,  nor  at  any  time  be- 
fore the  said  fire,  signify  to  the  plaintiff  their  objection  to 
such  further  insurance. 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Woodstock,  at  the  Spring  Assizes  of  1872. 

It  appeared  that  at  the  time  when  the  policy  now  sued 
on  was  granted  the  plaintiff  had  two  existing  insurances  on 
the  same  property — one  in  the  Victoria  Mutual,  and  the 
other  in  the  Beaver.  The  then  current  policy  in  the 
Victoria  was  not  that  mentioned  in  the  replication. 

The  plaintiff  was  called  as  a witness  and  said : “ I notified 
the  company  of  the  additional  insurance.  I sent  them  a 
post  card.  I sent  the  post  card  after  I insured  with  Mr. 
Grace  (this  gentleman  is  the  agent  of  the  Victoria).  It 
must  have  been  within  a day  or  two  after  the  insurance. 
I sent  them  a post  card,  and  I sent  one  to  the  Beaver.  I 
wrote  the  post  card  and  mailed  it  myself.  I told  them  I 
had  increased  my  stock  and  increased  my  insurance.  I got 
the  agent  to  give  me  the  correct  address.  I was  going  to 
give  notice  to  the  agent,  and  he  said  it  would  have  to  be 
sent  to  the  company.  * * After  I effected  the  insurance 
for  S3, 000”  (this  is  the  one  complained  of)  “in  the  Victoria, 
I saw  Mr.  Nelles  passing,  and  called  him  in.  I told  him  I 
had  effected  a further  insurance  with  the  Victoria.  He  told 
me  I would  have  to  notify  his  company.  I wrote  the  card 
in  his  presence  ; I got  the  direction  from  him.  Mr.  JSTelles 
was  the  agent  of  both  companies.  He  gave  me  the  address 
of  both,  and  I mailed  both  cards.” 

Mr.  Nelles  stated : “ I am  agent  for  the  Manufacturers 
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and  Merchants’  Insurance  Company  in  Brantford.  I was 
also  agent  for  the  Beaver  Insurance  Company.  I recollect 
the  circumstance  of  Mr.  Lyons  effecting  the  two  insurances 
with  me  perfectly  well.  It  was  talked  over,  but  I do  not 
think  there  was  any  formal  notice.  I told  him  when  I took 
the  application  to  be  sure  and  notify  the  two  companies* 
He  shewed  me  the  two  cards.  I saw  the  cards,  and  read 
both.  They  were  formal  notices  that  he  had  taken  another 
insurance.  If  they  had  been  erroneously  addressed  I 
would  have  corrected  them.  I took  the  Beaver  risk.  * * 
The  Victoria  Insurance  ” (not  the  one  now  in  question) 
“was  in  existence  when  I took  the  Beaver,  and  had  expired 
after  the  Beaver  was  put  on.  There  would  not  be  any 
Victoria  notices  sent  at  the  time  Mr.  Lyons  sent  these. 
I would  not  swear  any  more  than  that  there  were  two 
cards  that  bore  on  the  applications  they  had  taken.  I 
took  the  Manufacturers  at  that  time.  I took  the  Manu- 
facturers and  the  “ Beaver.” 

The  learned  Judge  here  made  the  enquiry  of  him,  “You 
were  asked,  whether  he  ever  called  upon  you  as  an  agent 
of  the  Manufacturers’  Insurance  Company,  and  told  you  he 
had  taken  further  insurance  in  the  Victoria?  No,  he  never 
did.”  He  proceeded : “ I told  him  to  notify  the  other  two 
companies.  My  policy  was  effected  on  the  30th  June;  the 
Victoria  Mutual,  on  the  18th  August ; that  was  not  a very 
long  time  after  I took  the  application  for  the  Manufac- 
turers ; that  I saw  these  two  postal  cards ; that  was  my  last 
application  ; I think  it  would  be  within  a few  days.  Mr. 
Lyons  might  after  that  tell  me  had  taken  further  insurance 
in  the  Victoria.  I remember  giving  Mr.  Lyons  the  name 
of  Mr.  Booker.  The  two  persons  to  whom  the  cards  were 
addressed,  were  Mr.  Booker  and  Mr.  O’Reilly,”  (neither  of 
these  gentlemen  is  connected  with  the  Manufacturers’ 
Company.)  “ The  cards  referred  to  the  previous  insurance, 
to  the  best  of  my  knowledge.  I do  not  remember  anything 
about  the  later  insurance  in  the  Victoria.” 

This  was  the  whole  of  the  evidence  given  at  the  trial 
respecting  the  sending  of  the  notices. 
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The  learned  Judge  found  that  the  company  never  received 
the  notice — that  no  notice  was  sent ; and  expressed  an 
opinion  that  the  plaintiff  was  mistaken  as  to  the  postal 
card,  (on  which  the  notice  was  said  to  have  been  written) ; 
and  that  the  two  postal  cards  mentioned  by  him  were  sent 
to  the  Beaver  and  the  Victoria  Mutual — not  to  the  defen- 
dants ; and  he  entered  a verdict  for  the  defendants. 

In  Easter  Term,  May  25,  1877,  Fitch  obtained  a rule 
nisi  calling  on  defendants  to  shew  cause  why  there  should 
not  be  a new  trial  on  the  law  and  evidence,  and  on  affidavits. 

During  the  same  term,  June  6,  1877,  Hardy , Q.  C., 
shewed  cause.  The  only  question  is  that  arising  on  the 
replication  to  the  ninth  plea.  The  replication  is  not  proved. 
The  evidence  shews  that  no  notice  was  ever  sent  to  the  com- 
pany ; but  even  if  sent,  the  evidence  is  clear  that  it  was  not 
received  by  the  company ; and  by  section  38  of  36  Vic.  ch. 
44,  the  receipt  by  the  company  must  be  proved:  McCann  v. 
Waterloo  Mutual  Ins.  Co.,  34  U.  C.  R.  376.  As  to  the  defen- 
dants having  waived  this  objection  by  not  setting  it  up  when 
calling  for  further  proofs  of  the  loss,  there  is  no  replication  set- 
ting this  up.  Moreover  it  would  not  constitute  a waiver : Bil- 
lington  v.  Niagara  District  Mutual  Ins.  Co.,  18  U.  C.  R.  529. 

M.  C.  Cameron , Q.C.,  and  Fitch,  contra.  The  result  of 
the  evidence  is,  that  the  notice  was  sent,  and  the  mere  fact 
of  such  notices  being  sent  to  the  other  companies  raises  a 
very  reasonable  presumption  that  it  was  sent  to  this  one, 
and  Nelles’s  affidavit  removes  any  doubt.  Under  sec.  38  of 
36  Vic.  ch.  44,  it  is  only  necessary  to  prove  that  the  notices 
were  sent,  and  not  their  receipt  by  the  company.  The 
defendants  however  by  calling  for  further  proofs  and  not 
setting  up  the  want  of  notice,  have  waived  their  right  to 
insist  upon  it. 

June  9,  1877.  Galt,  J. — By  the  38th  section  of  36  Vic. 
ch.  44,  it  is  enacted  that,  whenever  a notification  in  writing 
shall  have  been  received  by  a company  from  a person  alrea- 
dy insured,  of  his  having  insured  an  additional  sum  on  the 
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same  property  in  some  other  company,  the  said  additional 
insurance  shall  he  deemed  to  he  assented  to,  unless  the 
company  so  notified,  shall  within  two  weeks  after  receipt 
of  such  notice  signify  to  the  party  in  writing  their  dissent. 

There  were  two  questions  raised  at  the  trial : first,  was 
any  notice  of  the  additional  insurance  ever  sent  by  the 
plaintiff ; second,  was  such  notice  received  hy  the  company. 

At  the  trial  the  learned  Judge  was  of  opinion  that  no 
such  notice  was  ever  sent ; and  if  such  a finding  was 
correct,  nothing  can  he  said  on  the  second  question. 

We  think  that  the  evidence  establishes,  so  far  as  the 
sending  the  postal  cards  spoken  of  hy  the  plaintiff  as 
written  in  the  presence  of  Mr.  Nelles,  that  the  notice 
therein  contained  was  addressed  to  Mr.  Booker  and  Mr. 
O’Reilly,  and  not  to  the  secretary  of  the  defendants,  and 
therefore,  so  far  as  the  finding  of  the  Judge  at  the  trial  is 
concerned,  that  it  was  in  accordance  with  the  evidence. 
But  since  the  trial  an  affidavit  has  been  made  by  Mr. 
Nelles  which  it  is  necessary  to  consider. 

The  affidavit  was  as  follows  : — 

1.  That  he  was  subpoenaed  to  attend,  and  did  attend  the 
trial  of  this  cause  at  Woodstock  as  a witness  on  the  part  of 
the  plaintiff. 

2.  That  he  had  a very  distinct  remembrance  of  being 
spoken  to  by  the  plaintiff  about  giving  some  notices  of 
further  insurance,  and  of  being  present  at  his  place  of  busi- 
ness when  two  notices  were  written  and  addressed  on  post 
cards  ; but,  prior  to  the  trial,  he  had  had  but  little  conver- 
sation in  regard  to  the  matter,  and  had  not  given  it  suffi- 
cient consideration  to  enable  him  to  speak  with  confidence 
as  to  the  date  when  the  notices  were  written,  or  the  com- 
panies to  whom  addressed. 

3.  On  seeing  the  post  card,  dated  June,  1876,  at  the 
trial  during  his  examination  as  a witness,  and  addressed 
to  the  “Victoria  Mutual  Fire  Insurance  Company,”  it  gave 
him  the  impression  that  the  post  cards  he  had  seen  written 
must  have  had  reference  to  the  further  insurance  affected 
with  the  defendants  in  June  last. 
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4.  Since  the  trial  he  had  considered  the  matter  more 
fully,  and  was  now  satisfied  that  he  was  in  error,  and  that 
the  notices  he  had  seen  addressed  referred  to  the  further 
insurance  effected  by  the  plaintiff*  in  the  Victoria  Mutual 
Fire  Insurance  Company  in  August  of  last  year. 

5.  He  remembered  now  that  on  the  occasion  of  the  in- 
terview referred  to,  the  plaintiff*  began  by  saying  that  he 
had  effected  a further  insurance,  and  he  asked  with 'whom, 
and  he  replied  with  Grace,  who  is  the  agent  of  the  Victo- 
ria Mutual  Fire  Insurance  Company,  and  he  remembered 
at  the  time  the  thought  crossing  his  mind  why  he  had  not 
given  the  insurance  to  him,  as  he  had  already  taken  insur- 
ance for  him. 

6.  He  was  somewhat  hard  of  hearing,  and  found  some 
difficulty  in  giving  his  evidence  clearly  at  the  trial,  but  he 
had  no  intention  of  stating  that  the  notice  produced  at  the 
trial  was  one  of  those  he  had  seen  written,  because  his 
memory  at  the  time  was  not  clear  as  to  dates. 

From  this  affidavit  it  would  appear  that  Mr.  Nelles  is  of 
opinion  that  he  was  mistaken  in  the  evidence  given  by 
him  at  the  trial ; but,  if  so,  then  his  evidence  and  that  of 
the  plaintiff  do  not  agree.  The  plaintiff  does  not  assert 
that  he  ever  sent  postal  cards,  except  on  one  occasion,  and 
if  Mr.  Nelles  is  now  correct,  he  must  have  done  so  twice. 
Moreover,  the  latter  gentleman  stated  at  the  trial  that  the 
cards  he  saw  were  addressed  to  Mr.  Barker  and  Mr. 
O’Reilly,  neither  of  whom  appear  to  have  been  connected 
with  the  defendants. 

The  effect  of  Mr.  Nelles’s  affidavit  is  only  to  raise  a doubt 
as  to  whether  the  plaintiff  communicated  with  him  twice 
in  place  of  once,  and  by  no  means  establishes  that  the 
cards  in  question  were  ever  actually  sent. 

It  is,  however,  unnecessary  to  pursue  this  investigation 
further,  for  the  question  is  not,  whether  notice  of  further 
insurance  was  sent,  but  whether  it  was  received  by  the 
defendants.  Under  the  provisions  of  the  statute,  it  is 
necessary  not  only  that  a notice  of  further  insurance  should 
be  sent  by  the  insured,  but  that  it  should  be  received 
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by  the  company,  and  it  is  incumbent  on  the  plaintiff  to 
prove  this. 

In  the  present  case,  unless  we  are  prepared  to  disbelieve 
every  person  connected  with  the  defendants’  office,  all  of 
whom  were  examined  at  the  trial,  it  is  very  clear  that  no 
notice  of  further  insurance  was  received  by  them,  whether 
it  was  sent  or  not. 

We  think  that  when  the  Legislature  thought  inexpedient 
to  alter  the  conditions  of  policies  of  insurance  by  substi- 
tuting an  implied  for  an  actual  assent  in  a matter  of  so 
much  importance  to  the  insurers,  they  must  havedntended 
that  it  should  take  effect  only  after  the  insured  had  proved 
that  a notice  had  actually  been  received,  and  that  the  com- 
pany had  neglected  to  notify  the  insured  of  any  objection. 

If  the  matter  is  left  in  doubt,  the  plaintiff  must  fail,  for 
he  has  not  complied  with  the  provisions  of  the  statute. 

Hagarty,  C.  J. — The  policy  stipulates  for  a consent  of 
the  defendants  endorsed  thereon  in  the  case  of  a further 
insurance. 

Sec.  38  of  the  Act  of  1873,  36  Yic.  ch.  44,  0.,  provides 
that  whenever  notification  in  writing  shall  have  been 
received  by  a company  from  a person  already  insured,  of 
his  intention  to  insure,  or  of  his  having  insured  an  addi- 
tional sum,  &c.,  the  said  additional  insurance  shall  be 
deemed  to  be  assented  to,  unless  the  company  so  notified 
shall  within  two  weeks  after  the  receipt  of  such  notice, 
signify  in  writing  their  dissent. 

For  the  purpose  of  this  argument,  but  only  therefor,  we 
may  assume  the  statute  to  override  the  provisions  in  the 
policy. 

The  plaintiff  has  to  prove  then  beyond  reasonable  doubt, 
not  that  he  prepared  or  mailed  a written  notice  to  the 
company,  but  that  the  company  received  it. 

The  interference  of  the  Legislature  with  the  express 
contract,  should  at  least  require  the  proof  of  receipt  to 
be  clearly  proved. 

It  is  from  absence  of  dissent  after  the  lapse  of  a named 
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time  after  such  proved  receipt  of  notice  that  assent  is  to  be 
presumed. 

The  plaintiff’s  case  is,  that  he  mailed  a post  card  contain- 
ing the  notice  addressed  to  the  defendants.  Their  answer 
is  verified  by  all  the  persons  in  their  office  that  no  such 
notice  was  ever  received.  He  also  states  that  he  after- 
wards told  some  persons  in  the  office,  not  very  clearly 
identified,  that  he  had  sent  a notice,  to  which  such  person 
replied,  “ That  is  all  right.” 

The  evidence  of  Mr.  Nelles  at  the  trial  did  not  help  the 
plaintiff. 

It  is  not  easy  to  reconcile  his  affidavit  now  filed  with 
this  evidence. 

Its  utmost  extent  is,  that  he  now  thinks  he  saw  a post 
card  addressed  to  this  company  with  the  plaintiff. 

Of  course  when  proof  is  required  of  the  actual  receipt  of 
a notice,  the  proof  of  mailing  it  with  a correct  address  is 
only  evidence  from  which  it  is  sought  to  infer  the  conclu- 
sion that  it  has  been  duly  received.  Where,  as  in  a late 
case  before  us,  the  mailing  of  a correctly  addressed  letter 
was  all  that  was  required,  direct  proof  that  it  had  been  so 
mailed  would  not  be  legally  met  by  evidence  of  its  non- 
receipt. 

Where  the  fact  of  mailing  was  asserted  on  one  side  and 
denied  on  the  other,  it  would  of  course  not  be  irrelevant 
to  shew  that  a well  known  person  residing  at  or  near  and 
regularly  asking  fur  his  letters  at  his  post  office,  never 
received  it,  although  it  might  well  have  been  duly  mailed, 
and  the  law  satisfied,  and  the  non-receipt  remain  unex- 
plained. 

My  brother  Galt,  who  tried  this  case,  was  satisfied  at  the 
trial,  and  so  found,  that  such  notice  had  not  been  received. 
He  is  still  of  that  opinion,  and  has  pointed  out  in  his  judg- 
ment the  difficulties  suggested  in  the  attempt  to  reconcile 
the  plaintiff’s  evidence  at  the  trial  with  the  views  now 
first  suggested  by  Mr.  Nelles. 

I am  unable  to  see  how  the  verdict  found  by  the  learned. 
Judge  is  not  right. 


manufacturers’,  ETC.,  INSURANCE  CO.  y.  ATWOOD.  21 


I do  not  think  that  the  affidavit  filed  should  induce  us 
to  interfere. 

Gwynne,  J.,  concurred. 

Rule  discharged. 


Manufacturers  and  Merchants’  Fire  Insurance  Co. 
v.  Atwood. 

Arbitration — Appeal  to  single  judge — Right  of  further  appeal — 39  Vic.  ch. 
28,  sec.  7,  40  Vic.  ch.  8 sec.  7. 

« 

Under  39  Vic.  ch.  28,  sec.  7,  as  amended  by  40  Vic.  ch.  8,  the  appeal 
from  the  award  of  an  arbitrator  is  directed  to  be  made  to  the  Court  in 
which  the  action  was  begun,  and  may  be  heard  before  a single  Judge  of 
either  of  the  superior  Courts  of  common  law,  in  or  out  of  term,  and  the 
practice  to  be  observed  on  any  such  appeal  shall  be  the  practice  now 
observed  on  appeal  from  a report  of  a Master  in  Chancery,  &c.  An 
appeal  having  been  made  to  a single  Judge  under  the  above  section  : 
Held , that  a further  appeal  to  the  full  Court  in  term  would  not  lie,  and 
that  the  reference  to  the  practice  on  appeal  from  the  Masters  report 
affected  only  the  procedure  to  be  observed  on  such  appeal,  and  could 
not  give  any  further  right  of  appeal. 

Remarks  as  to  the  effect  of  the  new  right  of  appeal  given  by  these  Acts, 
and  the  extension  of  it  contemplated  by  the  40  Vic.  ch  8,  0. 

This  was  an  appeal  from  the  decision  of  an  arbitrator, 
under  39  Vie.  ch.  28,  in  a case  referred  under  the  Common 
Law  Procedure  Act. 

On  the  6th  January,  1877,  the  arbitrator  made  his  award 
in  favour  of  the  plaintiffs  for  $227.98. 

The  proceedings  were  very  lengthy,  but  there  was  no 
dispute  as  to  the  correctness  of  the  finding,  except  as  re- 
gards two  items,  one  for  $20.10,  and  the  other  for  $218.19 

Roclc,  Q.  C.,  for  the  appellants. 

J.  H.  Ferguson , contra. 

Galt,  J.,  after  reviewing  the  evidence  as  regarded  the 
two  sums  in  dispute,  allowed  the  appeal  as  to  the  sum  of 
$218.19,  and  reduced  the  amount  to  be  paid  by  the  defen- 
dant to  the  sum  of  $9.71. 
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From  this  judgment  the  plaintiff  appealed  to  the  full 
Court. 

In  this  term.  May  29,  1877,  the  case  was  argued. 

J.  H.  Ferguson , and  McMillan  (London),  for  the  defen- 
dants. As  to  jurisdiction,  under  39  Vic.  ch.  28,  0.,  as 
amended  by  40  Vic.  ch.  8,  an  appeal  lies  from  the  judg- 
ment of  a single  Judge.  The  Act  states  that  the  practice 
is  to  be  the  same  as  in  appeal  from  the  Master’s  report,  and 
there  there  is  clearly  an  appeal. 

Osier , contra.  There  is  no  appeal  from  the  decision  of 
the  single  Judge.  The  Acts  merely  authorize  an  appeal  to 
such  single  Judge,  and  the  expression  used  that  the  practice 
should  be  the  same  as  on  an  appeal  from  the  Master’s  report, 
merely  refers  to  the  mode  of  procedure  on  tjhe  appeal,  and 
does  not  grant  an  appeal,  as  here,  to  the  full  Court.  The 
Act  respecting  railway  arbitrations,  38  Vic.  ch.  15,  sec. 
4,  also  shews  that  the  intention  of  the  Legislature  was,  that 
the  appeal  to  the  single  Judge  was  to  be  final.  On  the 
merits  the  finding  of  the  learned  Judge  is  correct,  and 
should  not  be  interfered  with. 

June  9,  1877.  Hagarty,  C.  J. — Under  the  recent  legis- 
lation an  appeal  was  brought  against  the  decision  of  the 
arbitrator  in  this  case.  It  was  argued  before  my  brother 
Galt,  who  allowed  the  appeal  to  the  extent  of  $218. 

The  plaintiffs  now  appeal  to  the  full  Court. 

We  have  first  to  see  if  any  such  appeal  lie  to  us. 

The  statute  39  Vic.  ch.  28,  as  amended  by  40  Vic.  ch.  8, 
gives  the  appeal. 

As  amended  the  clause  7 reads,  “ The  appeal  hereinbefore 
referred  to  shall  be  to  the  Court  in  which  the  said  action  was 
begun,  and  may  be  heard  before  and  decided  by  a Judge  of 
either  of  the  Superior  Courts  of  Common  Law,  in  or  out  of 
term,  and  the  practice  to  be  observed  upon  any  such  appeal 
shall  be  the  practice  now  observed  in  appeal  from  the 
report  of  a Master  in  Chancery ; and  such  Judge  may  upon 
such  appeal  either  amend  the  said  report  or  certificate,  in 
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any  way  and  to  any  extent  that  he  may  deem  proper,  or 
refer  the  same  back,”  &c. 

Section  8 gives  an  appeal  from  the  Referee  to  the  County 
Judge. 

It  is  to  be  observed  that  sec.  1 directs  that  on  application 
of  either  party,  when  it  appears  that  the  matter  in  dispute 
cannot  conveniently  be  tried  in  the  ordinary  way,  the  Court 
or  Judge  may  either  direct  a reference,  or  may,  if  they  or 
he  think  fit,  “ decide  such  matter  in  a summary  manner,” 
and  the  decision  of  the  Court  or  Judge  may  be  enforced 
&c.,  like  the  finding  of  a jury. 

There  is  nothing  directly  allowing  any  appeal  by  way  of 
rehearing  from  the  decision  of  the  Court  held  by  a single 
Judge  to  the  full  Court. 

We  think  that  the  Legislature  apparently  did  not  con- 
template the  ‘allowing  of  any  revision  of  the  judgment 
pronounced  by  the  first  tribunal  to  which  the  appellant 
resorts.  We  do  not  understand  that  any  appeal  would  lie 
from  the  County  Court  J udge  in  upholding  or  in  varying 
an  award. 

The  language  of  the  statutes,  Consol.  Stat.  U.  C.  ch.  15, 
and  33  Yic.  ch.  7,  39  Vic.  ch.  7,  seems  to  preclude  any  such 
appeal. 

It  can  hardly  be  supposed  that  it  was  intended  to  con- 
clude parties  by  the  decisions  of  a County  Judge,  while 
that  of  a Superior  Court  Judge  could  be  subject  to 
rehearing. 

We  cannot  and  ought  not  to  intend  that  a rehearing  or 
appeal  is  given  without  clear  and  express  words  to  that 
effect. 

The  expression  as  to  the  practice  being  that  observed 
on  appeal  from  the  report  of  a Master  in  Chancery  cannot, 
we  think,  affect  our  decision.  Nothing  but  “ practice”  is 
assimilated.  Such  an  expression  cannot  confer  j urisdiction. 

We  have  not  failed  to  notice  that  iast  session  an  Act  was 
passed,  40  Vic.  ch.  7,  providing  for  certain  alterations  in 
the  Consolidated  Statutes  of  Ontario,  and  awaiting  the 
issue  of  a proclamation  to  bring  them  into  force. 
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An  appeal  is  allowed  (p.  22)  from  a judgment  of  either 
of  the  Superior  Courts  or  of  a Judge  sitting  alone,  as  and  for 
any  of  such  Courts,  “ upon  any  appeal  authorized  by  law 
from  the  decision  of  any  arbitrator  or  referee” ; and  at  p. 
29  it  would  seem  that  by  words  to  be  added  to  the  clause 
in  the  consolidated  statutes  giving  jurisdiction  to  the 
County  Judge  to  review  an  award,  an  appeal  from  his 
decision  thereon  lies  to  the  Court  of  Appeal. 

It  may  well  be  doubted  whether  the  new  powers  given 
for  reviewing  the  finding  of  arbitrators  on  mere  questions 
of  disputed  fact  may  not,  in  their  application  to  the  vast 
number  of  cases  under  voluntary  and  compulsory  refer- 
ences, prove  of  most  questionable  benefit  to  suitors. 

The  increase  of  costs  is  certain  to  be  most  formidable. 

The  case  before  us  illustrates  this  view.  A mere  question 
of  fact  was  in  dispute  really  involving  under  $150. 

Three  books  or  transcripts  of  proceedings  and  evidence 
were  furnished  to  the  Judges,  each  containing  over  180 
folios.  The  costs  in  this  most  unfortunate  suit  caused  by 
a lengthy  reference,  an  appeal  to  a single  Judge,  and  now 
to  the  full  Court,  seem  utterly  out  of  proportion  to  the 
amount  in  dispute. 

It  is  right  to  add  that  if  we  considered  that  we  could 
entertain  this  application,  we  would  be  wholly  disinclined 
to  interfere  on  the  merits.  On  a judgment  of  either  an 
arbitrator  or  a Judge,  sitting  in  review  on  a mere  question 
of  disputed  fact,  we  should  probably  feel  it  our  duty  to 
accept  the  decision  arrived  at,  unless  it  was  conclusively 
shewn  to  us  that  it  could  not  be  correct,  or  rather  that  it 
must  be  wrong. 

We  refuse  this  application,  with  costs. 

Gwvnne,  J. — The  law,  as  it  at  present  stands,  gives  no 
second  appeal  whatever  in  my  judgment  from  the  decision 
and  award  of  an  arbitrator. 

It  is  much  to  be  regretted  that  upon  a mere  matter  of 
fact,  such  as  that  presented  in  the  present  case,  involving 
no  point  of  law  whatever,  and  where  no  misconduct  is  im- 
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puted,  there  should  have  been  any  appeal  at  all  allowed 
from  the  decision  of  an  arbitrator,  to  whom,  upon  mere 
questions  of  fact,  the  same  deference  at  least  should,  I 
think,  be  paid,  as  in  like  case  is  always  paid,  to  the  verdict 
of  a jury. 

Both  parties  in  this  suit  will,  I apprehend,  have  reason 
to  regret  the  facility  given  by  the  Legislature  for  reviewing 
in  infinitum  questions  not  merely  of  law  but  of  fact.  The 
costs  of  this  abortive  attempt  at  a re-appeal  cannot  be 
much,  if  at  all,  less  than  the  whole  amount  in  dispute. 

When  the  Act  of  last  session,  40  Vic.  ch.  8,  shall  have 
come  into  operation,  it  is  fearful  to  contemplate  the  conse- 
quence to  suitors  if,  in  cases  like  this,  the  baneful  privilege 
should  be  much  resorted  to. 

The  wisdom  of  modern  times  would  seem  to  have  lost  all 
respect  for  the'  ancient  maxim,  “ interest  reipublicce  ut  sit 
finis  litium” 

At  the  risk  of  being  considered  to  be  behind  the  times, 
I cannot  refrain  from  offering  my  tribute  of  respect  for  the 
memory  of  the  departed  maxim. 

Galt,  J.,  concurred. 

Appeal  dismissed , with  costs. 
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Forsyth  v.  Boyle  et  al. 

Deed — Construction  of — North-west  angle — Parol  evidence . 

A deed  of  part  of  lot  5,  in  tlie  1st  concession  of  Uxbridge,  described  it 
as  commencing  at  a point  46  chains  33^  links  from  the  north-west 
angle  of  the  lot. 

Held , that  the  deed  must  be  read  as  meaning  the  true  north-west  angle, 
from  which  the  admeasurement  must  be  made,  and  not  from  a point 
which  when  the  deed  was  executed  was  erroneously  supposed  to  be 
such  angle,  and  which,  for  the  purpose  of  construing  the  deed,  it  was 
understood  should  be  so  taken  ; and  that  evidence  of  such  understand- 
ing was  inadmissible. 

Ejectment  to  recover  possession  of  the  west  half  of  lot 
No.  5,  in  the  1st  concession  of  the  Township  of  Uxbridge, 
which  may  be  known  and  described  as  follows,  that  is  to  say  r 
Commencing  23  chains  52  links  from  the  north-west  angle 
of  the  said  lot,  on  the  south  limit  of  the  allowance  for  road 
between  lots  Nos.  5 and  6 : thence  north  74°  east,  22  chains, 
83J  links:  thence, south  16°  east,  15  chains:  thence  south 
74°  west,  22  chains  81J  links:  thence  north  16°  west,  15 
chains,  more  or  less,  to  the  place  of  beginning,  containing 
by  admeasurement  33J  acres. 

The  plaintiff  claimed  title  by  virtue  of  a deed  of  bargain 
and  sale  from  one  Jacob  Morden,  who  claimed  through  the 
grantee  of  the  Crown. 

The  defendants,  besides  denying  the  plaintiff’s  title, 
claimed  title  in  themselves  by  length  of  possession ; the 
defendant  Leonard  Boyle  also  claimed  under  a mortgage 
from  the  defendant  Martin  Johnson,  who  claimed  title  under 
a conveyance  from  Charles  Forsyth,  the  trustee  of  Eleanor 
Burt,  who  claimed  title  under  and  through  the  patentee  of 
the  Crown. 

The  defendants  also  limited  their  defence  to  all  the  lands 
in  the  plaintiff’s  writ  mentioned,  lying  east  of  a line  drawn 
south,  16°  east  and  parallel  to  the  easterly  limit  of  lot  5 
from  a point  47  chains  61  links  from  the  north-east  corner 
of  said  lot  5,  measured  westerly  along  the  southern  limit  of 
the  allowance  for  road  between  lots  5 and  6. 

The  cause  was  tried  before  Burton,  J.,  without  a jury,  at 
Whitby,  at  the  Spring  Assizes  of  1877. 
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From  the  evidence  it  appeared  that  David  Morden,  being 
seized  in  fee  of  the  whole  of  lot  No.  5,  and  the  north  half 
of  lot  No.  4,  in  the  1st  concession  of  the  Township  of 
Uxbridge,  by  his  last  will  and  testament,  bearing  date  the 
9th  day  of  September,  1846,  devised  to  his  son  James  in 
fee  seventy-five  acres  more  or  less  off  the  east  side  of  the 
said  lot  No.  5,  and  to  his  son  Jacob  in  like  manner,  in  fee,, 
seventy-five  acres  more  or  less  upon  the  same  lot,  imme- 
diately adjoining  the  part  devised  to  James.  To  his 
daughter  Mary  Ann,  wife  of  John  Keyster,,he  devised  in 
like  manner  in  fee  fifty  acres  more  or  less  off  the  west  end 
of  the  said  lot  No.  5,  and  twenty-five  acres  off  the  west 
end  of  the  north  half  of  lot  No.  4 ; and  to  his  daughter 
Ellen,  wife  of  James  Forsyth,  in  like  manner  in  fee  seventy- 
five  acres,  more  or  less,  namely,  the  residue  of  the  north 
half  of  the  said  lot  No.  4. 

These  devises  were  made  upon  the  assumption  that  lot 
No.  5 contained  200  acres,  and  the  north  half  of  lot  No. 
4 100  acres. 

The  will  contained  a clause  as  follows  : — 

“ My  will  further  is,  that  in  the  dividing  of  the  farm  as 
above  mentioned,  each  one  and  all  should  have  equal  value, 
as  well  as  an  equal  number  of  acres  of  land.  I therefore 
choose  and  appoint  my  trusty  friends,  Samuel  Byer,  Henry 
Crosby,  and  Peter  Shewfelt  as  my  appraisers,  to  set  a value 
upon  all  and  every  parcel  of  my  estate,  as  above  mentioned, 
to  be  divided.  And  I hereby  require  that  those,  my  sons 
and  daughters,  receiving  these  portions  of  lands  upon  which 
the  appraisers  may  set  the  highest  value,  pay  to  those 
receiving  the  less  valuable  portions  a due  amount,  so  that 
each  and  all  may  have  share  and  share  alike. 

The  testator  died  in  or  prior  to  the  month  of  May,  1848. 

Upon  a survey  made  by  the  devisees  in  1848,  after  the 
death  of  the  testator,  it  appeared  that  the  lots  ran  only  93 
chains  44  links  in  length,  and  lot  5,  20  chains,  and  the  north 
half  of  lot  4,  10  chains  in  width.  The  consequence  was 
that,  according  to  this  survey,  there  would  only  be  about 
186  acres  in  lot  No.  5,  and  about  ninety-three  acres  in  the 
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north  half  of  lot  No.  4.  It  was  necessary,  therefore,  in 
order  to  equalise  the  quantities  of  land  to  be  enjoyed  by 
each,  that  the  devise  to  each  should  abate  according  to  this 
deficiency. 

Accordingly,  the  testator’s  son  James,  or  his  son  George, 
as  his  heir,  received  possession  of  the  east  part  of  lot  No. 
5,  extending  for  the  distance  in  length  along  the  road 
allowance  between  lots  5 and  6 of  35  chains  and  28  links, 
apportioning  thus  seventy  and  a half  acres  to  James 
Morden,  instead  of  seventy -five  acres.  A like  distance 
along  the  same  line  gave  to  Jacob  Morden  as  his  share  other 
seventy  and  a half  acres,  leaving  the  residue  or  west  end 
of  the  lot,  in  or  about  forty-five  acres,  to  Mary  Ann 
Keys  ter,  as  her  due  proportion  of  the  fifty  acres  of  lot  No. 
5 devised  to  her. 

By  indenture,  bearing  date  the  6th  day  of  October,  1848, 
George  Morden,  son  of  the  devisee  James  Morden,  conveyed 
to  Ellen  Forsyth  in  fee  a portion  of  the  east  half  of  said 
lot  No.  5,  described  as  commencing  at  a point  on  the  south 
limit  of  the  allowance  for  road  between  lots  5 and  6,  dis- 
tant 29  chains  and  8 links  on  a course  south,  74°  west,  from 
the  north-east  angle  of  the  said  lot  No.  5,  and  extending 
on  that  course  along  the  south  limit  of  the  said  road 
allowance  for  the  distance  of  6 chains  and  20  links. 

By  deed  of  even  date  Jacob  Morden,  another  son  and 
devisee  of  David  Morden,  conveyed  to  Ellen  Forsyth  in 
fee  another  piece  of  the  same  lot  5,  described  as  com- 
mencing on  the  south  limit  of  the  same  road  allowance  at 
a point  46  chains,  33J  links  from  the  north-west  angle  of 
the  lot,  extending  thence  12  chains,  33  links,  more  or  less , 
to  a piece  of  land  deeded  to  the  said  Ellen  Forsyth  by 
George  Morden,  and  extending  across  said  lot  5. 

These  respective  pieces  of  land  were  conveyed  to  Ellen 
Forsyth  by  George  Morden  and  Jacob  Morden  in  lieu  of 
money,  to  equalise  the  value  of  the  piece  of  land  demised 
to  her  by  the  will  of  her  father  David  Morden,  with  the 
value  of  the  pieces  devised  to  her  brothers  James  and 
Jacob ; and  these  deeds  were  executed  upon  the  belief  and 
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assumption  that  the  length  of  the  lot  was  93  chains  and 
4 4 links,  and  that  the  north-west  angle  of  the  lot  was  at  a 
point  on  the  south  limit  of  the  road  allowance  between  lots 
5 and  6,  93  chains  44  links  from  the  north-east  angle  of  the 
lot,  which  latter  angle  was  a known  and  undisputed  point. 

There  was  a road  allowance,  but  it  was  not  laid  out 
upon  the  west  limit  of  the  lot,  the  site  of  which  was 
supposed  to  be  immediately  west  of  the  above  point  des- 
cribed as  distant  93  chains  44  links  from  the  north-east 
angle  of  the  lot. 

Acting  under  the  same  impression  and  belief  as  to  the 
site  of  the  north-west  angle  of  the  lot,  Jacob  Morden,  by 
deed  bearing  date  the  22nd  day  of  January,  1849,  conveyed 
to  the  plaintiff  David  Forsyth  in  fee  other  part  of  the  same 
lot  No.  5,  described  as  commencing  on  the  south  limit  of 
the  same  road  allowance  between  lots  5 and  6,  at  the 
distance  of  23  chains  and  52  links  from  the  north-west 
angle  of  the  said  lot  No.  5 : thence  north  74°  east,  along, 
the  road  allowance,  22  chains  81 J links  : thence  south  16° 
east  15  chains  : thence  south  74°  west  22  chains  81  \ links : 
thence  north  16°  west,  15  chains  more  or  less  to  the  place 
of  beginning. 

In  1851  it  was  ascertained  upon  a survey  conducted 
under  the  direction  of  the  Government  at  the  request  of 
the  municipality,  that  the  road  allowance  west  of  lot  5, 
being  the  road  between  the  Township  of  Uxbridge  and 
Whitchurch,  lay  east  of  the  point  which  at  the  time  of  the 
execution  of  the  above  deeds  respectively  was  supposed  to 
be  the  north-west  angle  of  lot  5,  and  this  survey  defined 
the  north-west  angle  of  that  lot  to  be  at  a point  on  the 
southerly  limit  of  the  road  allowance  between  lots  5 and 
6,  distant  only  92  chains  50  links  instead  of  93  chains  44 
links  from  the  north-east  angle  of  lot  5.  That  this  survey 
was  correct,  and  that  the  point  thereby  determined  to  be 
the  north-west  angle  of  lot  No.  5 was  the  true  north-west 
angle  of  that  lot,  was  not  disputed. 

The  effect  of  this  survey  being  to  place  the  north-west 
angle  of  that  lot  1 chain  and  44  links  east  of  the  point 
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where  it  had  been  supposed  to  be  in  1848,  deprived  Mary 
Ann  Keyster  of  about  three  acres  of  the  land  allotted  to 
her  as  the  portion  of  lot  5 devised  to  her  by  her  father’s 
will,  unless  she  and  those  claiming  under  her  would  have 
a right  to  claim  another  division  for  the  purpose  of  equal- 
ising the  quantities  to  be  enjoyed  by  the  respective  devisees 
under  the  will  of  David  Morden.  David  Forsyth,  claiming 
under  the  deed  from  Jacob  Morden  of  the  22nd  day  of 
January,  1849,  now  insisted  that  the  point  of  commence- 
ment in  his  deed  being  a point  distant  23  chains  52  links 
from  the  north-west  angle  of  lot  No.  5,  this  distance  was  to 
be  measured  from  the  true  north-west  angle  of  the  lot,  and 
not  from  the  point  which,  when  the  deed  to  him  was 
executed,  was  erroneously  supposed  tobe  that  angle;  and  that 
as  the  deed  to  him  gave  him  a fixed  distance  of  22  chains 
81  links  from  that  point  measured  along  the  road  allowance 
betwen  lots  5 and  6,  that  would  determine  the  eastern  limit 
of  the  piece  conveyed  to  him  to  be  4G  chains  33  links  from 
the  true  north-west  angle  of  the  lot,  and  not  from  the  point 
which  in  1848-9  was  erroneously  supposed  to  be  such 
angle ; and  consequently  that  he  was  entitled  to  a piece  of 
land  extending  1 chain  44  links  east  of  a point  measured 
46  chains  33  links  from  what  in  1848  was  supposed  to  be 
the  north-west  angle  of  the  lot. 

The  defendants,  on  the  contrary,  who  claimed  under  Ellen 
Forsyth  the  piece  conveyed  to  her  by  the  deed  from  Jacob 
Morden  of  the  6th  October,  1848,  the  commencement  in 
which  deed  was  stated  to  be  46  chains  and  33  links  from  the 
north-west  angle  of  lot  5,  insisted  that  this  measurement 
was  to  be  made  from  the  point  which  in  1848  was  supposed 
to  be,  and  not  from  the  point  which  in  1851  was  found  to 
be,  the  north-west  angle  of  lot  5. 

The  learned  Judge  held  that  the  point  of  commencement 
in  the  deed  of  the  6th  October,  1848,  from  Jacob  Morden 
to  Ellen  Forsyth  must  be  by  measurement  of  46  chains  33 
links  from  the  true  north-west  angle  of  the  lot,  and  not 
from  the  point  then  erroneously  supposed  to  be  such  angle, 
and  he  entered  a verdict  for  the  plaintiff. 
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In  this  term,  May  23,  1877,  Ewart  obtained  a rule 
nisi  under  the  Law  Reform  Act  to  set  aside  the  verdict 
entered  for  the  plaintiff,  and  to  enter  a verdict  for  the 
defendants,  or  for  a new  trial  for  the  rejection  of  evidence. 

During  the  same  term,  May  31,  1877,  M.  C.  Cameron , 

Q.  C.,  shewed  cause. 

Ewart , contra. 

The>  following  cases  were  referred  to  : — Taylor  on 
Evidence,  6th  ed.,  sec.  1105,  p.  1057;  Bernard  v.  Gibson, 
21  Grant  195,  210 ; Bell  v.  Howard , 6 C.  P.  292  ; Iler  v. 
Nolan,  21  U.  C.  R.  309  ; Jackson  v.  Marsh , 6 Cowen  281 ; 
Crosswaite  v.  Gage,  32  U.  C.  R.  196  ; Doe  dem.  Gilder  sleeve 
v.  Kennedy,  5 U.  C.  R.  402 ; Juson  v.  Reynolds,  34  U.  C. 

R.  174. 

The  arguments  sufficiently  appear  from  the  judgment. 

June  9,  1877.  G Wynne,  J.,  delivered  the  judgment  of 
the  Court. 

Upon  the  argument  of  the  rule  herein,  Mr.  Ewart  con- 
tended that  he  was  entitled  to  prove,  and  was  prepared 
to  prove  (but  that  the  learned  Judge  refused  to  receive 
the  evidence),  that  it  was  agreed  between  the  parties  to 
the  deed  executed  by  Jacob  Morden  to  Ellen  Forsyth 
that  the  point  from  which  the  place  of  commencement 
in  the  description  in  her  deed  of  a piece  of  land  thereby 
intended  to  be  conveyed  was  ascertained  should  be  taken 
to  be  the  true  north-west  angle  of  lot  5,  whether  it  was  so 
in  fact  or  not,  for  that  it  was  known  that  there  was  a 
dispute  as  to  whether  the  road  allowance  between  the 
Townships  of  Uxbridge  and  Whitchurch  should  come  off 
the  former  or  the  latter  township. 

If  there  was  any  such  express  agreement,  it  is  unfortu- 
nate that  it  was  not  inserted  in  the  deed,  as  it  might  so 
easily  have  been. 

We  do  not  find  that  any  such  evidence  was  given  or 
tendered  at  the  trial.  All  that  was  insisted  at  the  trial 
was,  that  the  point  from  which  the  measurement  was  made, 
was  supposed  to  be  the  north-west  angle  of  the  lot,  and 
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that,  for  the  purpose  of  construing  the  deed,  it  should  be 
taken  so  to  be,  and  that  that  was  the  understanding  of  the 
parties  to  the  deed.  That  is  different  from  a tender  of 
evidence  of  an  express  agreement  that  it  should  be  deemed 
to  be  the  true  north-west  angle,  whether  it  was  so  or  not. 
The  learned  Judge  expressed  his  opinion  that  the  deed 
must  be  read  as  having  reference  to  the  true  north-west 
angle,  and  that  evidence  of  such  an  understanding  of  the 
parties  as  was  suggested  would  be  inadmissible  against 
the  plain  words  of  the  deed. 

In  this  ruling  we  concur. 

Mr.  Ewart  referred  to  Juson  v.  Reynolds , 34  U.  C.  R. 
174,  and  the  language  of  Sir  John  Robinson,  C.  J.,  in  Doe 
dem.  Gildersleeve  v.  Kennedy , 5 U.  C.  R.  402,  as  supporting 
his  contention,  that  the  point  supposed  to  be  the  true 
north-west  angle  of  the  lot  5,  and  which,  as  he  contended, 
was  agreed  for  the  purpose  of  the  deed  to  be  treated  as  the 
true  north-west  angle  of  the  lot,  whether  it  was  such  or 
not,  should  control  the  expression  in  the  deed  defining  the 
point  of  commencement  of  the  piece  of  land  thereby  de- 
scribed as  46  chains  and  33  links  from  the  north-west  angle 
of  the  lot ; but  we  do  not  think  that  anything  contained 
in  those  cases  supports  this  contention. 

If  the  point  which,  in  1848,  was  supposed  to  be  the 
north-west  angle  of  the  lot  was  then  in  very  truth  such 
north-west  angle,  but  subsequent  legislation  had  substituted 
a different  point — namely,  that  which  is  now  admitted  to  be 
the  true  north-west  angle — that  which  was  the  north-west 
angle  in  1848  would  govern  in  this  deed,  unless  there  should 
be  something  to  the  contrary  in  the  Act  altering  the 
position  of  the  angle ; or  if  the  description  in  the  deed  was 
expressed  to  have  relation  to  the  road  as  then  existing  on 
the  ground  between  the  Townships  of  Uxbridge  and 
Whitchurch,  it  would  be  proper  to  enquire  where  that 
road  was  at  the  date  of  the  deed,  as  a governing  limit  in 
construing  this  deed ; or  if  the  point  of  commencement 
was  stated  to  be  46  chains  33  links  from  a post  then 
standing  in  the  ground  at  the  north-west  angle  of  the  lot, 
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the  post  then  standing  would  govern.  But  the  descrip- 
tion in  this  deed  involves  no  doubt  or  ambiguity  what- 
ever, and  in  such  case  we  must  collect  the  intention  of 
the  parties  from  their  expressed  intent  as  contained  in 
the  deed. 

The  angles  of  a lot  are  well  known  points,  determinable 
in  a manner  prescribed  by  law. 

An  erroneous  impression  as  to  the  situs  upon  the  ground 
of  an  angle  mentioned  in  a deed  as  the  point  of  commence- 
ment of  the  description  of  the  piece  of  land  thereby  con- 
veyed, has  never  been  held  sufficient  to  warrant  the 
adoption  of  it  to  the  exclusion  of  the  true  angle  mentioned 
in  the  deed;  and  the  reception  of  evidence  of  a parol 
agreement  to  adopt  a different  angle  from  the  true  angle 
named  in  the  deed  to  represent  that  angle,  when  construing 
the  deed,  would  involve  the  vice  of  receiving  parol  evidence 
to  contradict  the  plain  express  terms  of  the  deed.  If  this 
deed  had  been  read  upon  the  ground  in  1848,  the  north- 
west angle  mentioned  in  the  deed  would  have  been  then, 
as  now,  the  true  north-west  angle,  wherever  that  was,  and 
an  accurate  survey  was  the  only  mode  of  determining  the 
point. 

If  a survey  had  been  made,  but  inaccurately,  that  inaccu- 
rate survey  would  have  to  yield  to  a subsequent  accurate 
one,  for  in  law  the  angles  of  a lot  must  be  considered  to  be 
ascertainable  with  mathematical  certainty,  and  the  true 
angle  must  govern  under  such  a description  as  is  contained 
in  this  deed,  whatever  may  have  been  the  impression  of 
the  parties. 

The  defendants,  however,  contended  before  us  that  they 
have  acquired  a title  at  any  rate  by  more  than  twenty 
years’  possession  of  themselves  and  of  Ellen  Forsyth, 
through  whom  they  claim.  That  point  does  not  seem  to 
have  been  pressed  at  the  trial. 

The  manifest  object  of  the  testator  David  Morden  was, 
that  each  one  of  his  children  should  have  equal  quantities 
of  the  land  devised,  and  that  those  receiving  the  shares  of 
greater  value  should  pay  to  those  receiving  the  less  valuable 
5 — VOL  xxvm  c.  P. 
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portions  such  a sum  of  money  as  should  equalize  to  all 
the  benefit  derived  from  the  testator’s  estate. 

It  appears,  we  think,  that  the  piece  of  land  conveyed  by 
Jacob  Morden  to  Ellen  Forsyth  was  intended  to  equalize 
the  value  of  the  land  coming  to  her  under  her  father’s 
will  with  the  portions  coming  to  the  other  devisees  under 
the  will.  We  can  readily  understand  therefore  that  the 
number  of  acres  named  in  the  deed  was  the  fixed,  determi- 
nate quantity  intended  to  represent  the  difference  in  the 
value  between  her  portion,  and  that  of  Jacob  her  brother. 
Her  line  being,  if  it  be,  shifted  as  sought  by  the  now  plain- 
tiff’ would  cast  uponjier  the  loss  occasioned  by  the  whole 
lot  being  found  1 chain  44  links  less  in  length  than  it  was 
treated  as  being  upon  the  division  made  under  David 
Morden’s  will.  This  manifestly  would  involve  great  injus- 
tice to  Ellen  Forsyth  and  those  claiming  under  her.  If 
the  parties  were  not  content  to  abide  by  the  division  as 
made  in  1848,  the  deficiency  when  discovered  in  1851 
should  in  justice  have  been  borne  by  George,  the  heir  of 
James,  Jacob,  Mary  Ann  Keyster,  and  Ellen  Forsyth,  in 
proportion  to  the  value  of  their  several  portions,  in  order 
to  give  full  effect  to  the  testator’s  will,  and  to  the  spirit  in 
which  the  division  made  in  1848  was  made. 

It  now  seems  that  the  plaintiff  has  not  only  acquired 
the  residue  of  Jacob  Morden’s  portion  not  conveyed  to 
Ellen  Forsyth,  but  the  portion  of  Mary  Ann  Keyster  also. 

The  plaintiff  seems  to  be  a relation  of  Ellen  Forsyth, 
though  what  the  relationship  was  did  not  appear,  and  it 
does  not  appear  that  he  ever  made  any  claim  to  this  piece 
of  land  until  lately,  although  his  title  accrued  so  far  back 
as  January,  1849. 

If  Ellen  Forsyth  and  those  claiming  under  her  have  had 
possession  of  the  piece  now  in  dispute  from  the  date  of  her 
deed,  or  for  twenty  years  before  action,  the  title  of  the 
defendants  is  perfect  by  possession,  but  the  evidence  as  to 
possession  was  not  entered  into  at  the  trial  sufficiently  to 
enable  us  to  render  a judgment  upon  thejpoint. 

We  think,  however,  that  there  does  appear  sufficient  to 
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warrant  our  setting  aside  the  verdict,  and  to  grant  the 
defendants  a new  trial  upon  payment  of  costs,  to  enable 
them  to  insist  upon  the  title  by  the  Statute  of  Limitations, 
or  any  other  defence  they  may  be  advised. 

Rule  accordingly. 


Regina  v.  Kelly  et  al. 

Libel — Criminal  information — Delay-Costs. 

la  Trinity  term,  1876,  an  application  was  made  for  a criminal  informa- 
tion against  defendants,  for  the  publication  in  their  newspaper  of  cer- 
tain alleged  libellous  articles,  on  the  23rd  and  30th  March,  and  25th 
May,  1876,  respectively,  against  the  applicant.  On  shewing  cause,  the 
defendants’  affidavits  reiterated  the  charge,  giving  full  particulars,  and 
pointing  out  that  B.,  a person, who  could  prove  their  truth,  had  since 
died,  namely,  in  June.  These  affidavits  had  been  in  the  hands  of  the 
applicant’s  solicitors  for  upwards  of  six  months,  but  no  affidavits  were 
filed  in  reply ; and  Easter  term,  commencing  shortly  after  the  publica- 
tion, had  been  allowed  to  elapse  without  moving.  Under  the  circum- 
stances the  application  was  refused,  but,  in  view  of  the  virulent  and 
unwarranted  language  of  the  articles,  without  costs. 

In  Trinity  term,  August  30th,  1876,  Maclennan,  Q.  C., 
upon  reading  the  affidavits  of  the  applicant  and  others, 
obtained  a rule  nisi  calling  upon  the  defendants,  upon 
notice  of  this  rule  to  be  given  to  them,  to  shew  cause  on 
the  first  day  of  Michaelmas  term  next,  at  the  instance  and 
on  behalf  of  Robert  Laird,  of  the  village  of  Sault  Ste. 
Marie,  Esquire,  why  an  information  should  not  be  exhibited 
against  them,  for  certain  misdemeanours  in  printing  and 
publishing  certain  scandalous  libels  against  him. 

The  applicant’s  affidavit,  sworn  on  the  18tli  of  July,  1876, 
and  describing  himself  as  Robert  Laird,  of  the  village  of 
Sault  Ste.  Marie,  Esquire,  stated  that  he  had  read  an  article 
in  the  newspaper  annexed,  marked  “ A,”  called  The  Northern 
Light , published  on  the  23rd  March,  1876,  in  the  premises 
situate  on  Queen  street,  in  the  village  of  Sault  Ste.  Marie, 
in  the  District  of  Algoma,  of  which  article,  headed  “ Strange 
Developments,”  a true  copy  of  which  was  given  : that 
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deponent  was  the  person  therein  referred  to  as  Robert 
Laird,  and  that  he  was  and  had  been  for  more  than  six 
months  last  past  a justice  of  the  peace  in  and  for  the 
District  of  Algoma,  and  also  reeve  of  the  municipality  of 
Sault  Ste.  Marie.  The  substance  of  the  charge  complained 
of  was,  that  the  applicant  had  gone  over  the  river  to  the 
United  States,  where  one  Bernier  was,  and  there  bargained 
with  the  said  Bernier,  against  whom  a summons  had  issued 
for  selling  liquor  at  the  Sault  Ste.  Marie  to  an  Indian,  for 
his  return,  and  settling  the  amount  of  the  fine  which 
would  be  imposed  on  him. 

The  affidavit  then  distinctly  denied  the  charge,  and 
stated  that  all  that  took  place  was  a conversation  on  the 
Canadian  side  with  one  Brown,  represented  as  Bernier’s 
attorney,  the  substance  of  which  is  not  material  to  this 
report. 

The  affidavit  also  set  out  two  other  articles,  referred  to 
as  published  in  the  same  paper  in  its  issues  of  the  30th 
March,  1876,  and  May  25th,  1876,  respectively,  and  respec- 
tively headed  “ Mr.  Brown’s  Letter,”  and  " Libel,”  annexed 
thereto,  and  marked  “ B”  and  “ C”  respectively,  also  setting 
them  out  verbatim. 

The  affidavit  then  stated  that  the  defendants  were  at  the 
respective  times  of  the  publication  of  all  the  said  articles 
in  the  said  newspaper,  and  now  are,  the  publishers  and 
proprietors  of  the  said  newspaper.  The  Northern  Light, 
which  was  and  is  published  as  aforesaid  as  a weekly  news- 
paper, at  the  premises  in  the  village  of  Sault  Ste.  Marie  by 
them,  under  the  name,  style,  and  firm  of  Kelly,  Turner, 
& Company  : that  the  said  defendants,  on  the  said  23rd  and 
30th  days  of  March,  and  25th  day  of  May,  1876,  respec- 
tively, published  of  and  concerning  him,  the  deponent, 
the  said  respective  false,  malicious,  and  defamatory  libels 
hereinbefore  set  forth,  which  articles  are  the  same  as 
those  in  the  papers  hereunto  annexed  : that  the  charges, 
insinuations,  and  imputations  against  the  deponent  of 
improper  acts  and  conduct  in  the  said  libels  were  false 
and  malicious,  and  calculated  to  prejudice  and  injure  him; 
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and  that  the  said  charges  aforesaid  were  published  by  the 
said  defendants  with  intent  to  injure  him. 

In  shewing  cause  affidavits  were  filed  on  behalf  of  the 
defendants,  which  it  was  admitted  had  been  in  the  hands 
of  the  applicant’s  solicitors  since  November  last,  about  six 
months. 

One  of  these  affidavits  reiterated  the  original  charge, 
giving  full  particulars,  and  pointing  out  that  the  father  of 
Bernier,  who  could  distinctly  prove  the  charge,  and  was 
present  at  the  alleged  negotiation,  had  since  died,  namely, 
in  June. 

The  other  affidavits  tended  to  corroborate  this  statement, 
though  not  by  direct  testimony. 

No  affidavits  were  filed  by  the  applicant  in  reply. 

During  this  term,  June  4,  1877,  J.  K.  Kerr , Q.  C., 
shewed  cause.  The  information  will  not  lie,  as  it  is  not  shewn 
that  the  applicant  occupies  any  public  position.  There  is 
also  no  sufficient  evidence  of  publication.  The  publica- 
tion must  be  expressly  proved,  and  will  not  be  inferred.  It 
should  have  been  proved  that  the  issues  of  the  dates  men- 
tioned were  in  fact  issued,  and  that  they  were  issued  from 
the  office  of  publication.  For  all  that  appears  the  issues 
of  these  dates  may  have  been  suppressed.  The  proof  must 
be  the  same  as  in  support  of  an  indictment  for  libel,  and  the 
evidence  here  would  not  be  sufficient  for  that  purpose.  The 
application  must  moreover  fail  on  the  ground  of  delay.  The 
cases  shew  that  it  must  be  made  promptly,  or  the  delay 
accounted  for.  The  application  here  might  have  been  made 
in  Easter  term,  whereas  it  was  not  made  until  Trinity  term, 
and  the  delay  is  not  excused  ; and  it  is  shewn  that  in  conse- 
quence of  the  delay  the  defendants  were  deprived  of  the 
evidence  of  Edward  Bernier,  who  died  in  June  : Folkard 
on  Slander  and  Libel,  4th  ed.,  688-9;  Regina  v.  Stanger , 
L.  R.  6 Q.  B.  352  ; Cole  on  Quo  Warranto,  61-2.  It  is  also 
proved  that  there  is  an  editor,  who  alone  is  liable.  Also, 
there  is  no  criminal  offence  charged,  and  therefore  it  is  not 
the  subject  of  an  information.  As  to  the  merits,  the  defend- 
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ants’  affidavits  clearly  prove  the  truth  of  the  alleged  libels, 
and  although  these  affidavits  have  been  in  the  applicant’s 
hands  for  over  six  months,  no  affidavits  have  been  filed  in 
reply. 

JEwart,  contra.  The  evidence  of  publication  is  sufficient, 
and  such  a3  is  laid  down  in  all  the  books.  Then  as  to 
delay,  the  last  libel  did  not  appear  until  the  25th  May,  and 
it  wras  utterly  impossible  lo  correspond  with  Toronto,  and 
and  make  the  application  in  Easter  term.  The  application 
therefore,  which  was  made  in  the  following  term,  was  in 
time.  The  applicant  is  entitled  to  have  the  application 
granted  on  the  merits. 

June  9,  1877.  Hagarty,  C.  J.,  delivered  the  judgment 
of  the  Court. 

We  have  examined  the  authorities  bearing  on  the  prin- 
ciples which  should  guide  Courts  in  granting  or  refusing 
rules  for  criminal  informations,  especially  as  laid  down  in 
the  highly  instructive  judgments  delivered  in  the  cases  of 
Regina  v.  Plimsolls  by  Blackburn,  Quain,  and  Archibald, 
JJ.,  copied  in  the  Canada  Law  Journal,  August,  1876,  p. 
227,  from  the  Times,  June  16, 1873,  also  Regina  v.  Aunger, 
28  L.  T.  N.  S.  630,  &c. 

As  pointed  out  there  the  Court  had  to  act  in  their 
discretion. 

Lord  Blackburn,  at  p.  228,  says:  “We  have  no  fixed 
rules  to  go  by  here,  and  we  do  not  like  it ; but  nevertheless 
in  this  case  we  are  obliged  to  exercise  our  discretion,  and 
to  exercise  it  with  considerable  latitude,  otherwise  I think 
the  system  of  having  criminal  informations  would  produce 
no  good  at  all.” 

Mr.  Justice  Quain,  at  p.  233,  quotes  a well  known  passage 
from  Blacks  tone,  from  which  these  words  are  extracted : 
“ The  Court  always  consider  an  application  for  a criminal 
information  as  a summary  extraordinary  remedy  depending 
entirely  on  their  discretion,  and  therefore  not  only  must 
the  evidence  itself  be  of  a serious  nature,  but  the  prosecutor 
must  apply  promptly  or  must  satisfactorily  account  for 
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any  apparent  delay.  He  must  also  come  into  Court  with 
clean  hands,  and  be  free  from  blame  with  reference  to  the- 
transaction  complained  of ; he  must  prove  his  entire  in- 
nocence of  everything  imputed  to  him,  ancLmust  produce 
to  the  Court  such  legal  evidence  of  the  offence  having  been 
committed  by  the  defendant  as  would  warrant  a grand 
jury  in  finding  a true  bill  against  the  defendants.” 

The  publications  complained  of  appeared  about  the  end 
of  March.  Making  every  allowance  for  the  remoteness  of 
the  locality,  and  the  season,  &c.,  the  delay  in  not  applying 
to  this  Court  until  August  30th,  is  not  satisfactorily  ex- 
plained. 

Easter  term,  commencing  about  the  20th  May,  should 
not,  under  the  circumstances,  have  been  allowed  to  lapse. 

On  this  point  we  may  refer  to  Folkard  on  Slander  and 
Libel,  4th  ed.,  p.  688,  quoted  by  Mr.  Kerr,  and  the  authori- 
ties there  cited. 

We  also  notice  the  absence  of  any  answers  to  the  state- 
ments in  the  affidavits  known  to  the  defendant  since 
November. 

We  have  come  to  the  conclusion  that  on  the  whole 
case  before  us,  and  applying  to  it  as  we  best  can  the 
principles  that  ought  to  govern  these  applications,  we 
must  discharge  this  rule. 

It  would  be  better  for  magistrates,  and  all  others  exer- 
cising judicial  functions,  to  decline  all  discussion  or  remark 
upon  any  matter  likely  to  come  before  them  for  decision. 
At  the  same  time  it  would  be  unfair  to  judge  haishly  the 
language  Mr.  Laird  admits  to  have  used  to  Bernier’s  attorney. 

But  while  we  discharge  the  rule  we  think,  in  view  of 
the  virulent  and  unwarranted  language  in  which  the  appli- 
cant has  been  assailed,  we  should  do  so  without  costs. 


Rule  discharged. 
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Isaac  v.  Andrews  et  al. 

Sale  of  goods — Property  passing — Evidence. 

The  plaintiff,  a farmer,  on  leaving  wheat  with  defendants,  who  were 
millers,  took  the  following  receipt  signed  by  them  : “Received  from 
W.  I.  in  store  296  bush.  5 lbs.  No.  2 Treadwell  wheat,  fire  accepted  ; 
price  to  be  set  on  before  1st  August  next.”  It  was  proved  that  the 
word  “accepted  ” wes  intended  for  “excepted  that  the  wheat  was 
placed  in  a separate  bin,  and  kept  apart  from  the  defendants’  wheat ; 
and  that  nothing  further  occurred  between  the  parties  until  the  28th  of 
August,  when  it,  with  the  mill,  was  destroyed  by  fire. 
eld , that  the  agreement  did  not  by  itself  import  a sale  : that  there  was 
nothing  in  the  evidence,  more  fully  set  out  below,  to  shew  that  a sale 
was  intended  ; and  that  the  plaintiff,  therefore,  could  not  recover. 


Action  on  the  common  counts. 

Plea : never  indebted. 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Owen  Sound,  at  the  Spring  Assizes  of  1877. 

The  plaintiff  was  a farmer,  and  the  defendants  had  a 
mill  at  Thornbury. 

The  claim  was  for  the  price  of  296  bushels  of  wheat, 
alleged  to  have  been  sold  by  the  plaintiff  to  the  defendants. 

The  plaintiff  left  the  wheat  at  the  defendants  mill; 
taking  the  following  memorandum  : 

“B.  296gg. 

“Received  from  Mr.  Wm.  Isaac,  in  store,  296  bus.  5/60  lbs. 
No.  2 Treadwell  wheat,  fire  accepted  (a),  price  to  be  set  on  or 
before  1st  of  August  next. 

“July  14,  1876.”  (Sgd)  “T.  & J.  N.  Andrews.” 

Nothing  further  occurred  between  the  parties  until  the 
28th  August,  when  the  mill  and  this  wheat  were  destroyed 
by  fire. 

The  plaintiff’s  case  was,  that  whatever  the  market  price 
of  wheat  was  on  1st  August,  he  was  to  get  it,  as  his  wheat 
was  in  fact  sold  by  him  to  the  defendants. 

It  appeared  that  the  plaintiff  drew  several  loads  of  wheat 
into  Thornbury  in  J uly.  The  defendants  had  a buyer  who 
offered  a price  to  the  plaintiff,  who  declined  it.  No  other 


(a)  Sic.,  meaning  excepted.  See  next  page. 
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then  offered  more.  He  said  he  applied  to  the  defendants 
if  he  could  leave  the  wheat  with  them  for  a few  days.  They 
said  yes,  that  they  wanted  to  have  the  mill  rid  of  the  old 
stock  by  1st  August,  and  that  the  plaintiff  could  leave  it 
till  then.  The  plaintiff  said  whatever  price  the  wheat  was 
at  any  time  before  that  he  was  satisfied  with  that. 

For  each  load  he  got  a ticket. 

The  ticket  was  in  effect — 

In  store,  W.  Isaac,  so  many  bushels,  signed  by  receiver. 

When  all  was  delivered,  the  plaintiff  gave  up  the  tickets 
and  received  the  memorandum  above  copied. 

The  plaintiff  said  he  made  no  special  agreement  for  sale 
at  the  time  he  took  this  memorandum,  and  it  shewed  what 
the  agreement  was.  Nothing  was  said  how  the  price  was 
to  be  fixed.  The  plaintiff  said  he  considered  he  was  to  get 
the  price  at  which  wheat  was  going  any  day  he  came  in. 

Two  millers  were  called,  who  swore  it  was  their  custom 
to  take  in  wheat  from  farmers,  the  price  to  be  fixed  at  a 
future  day:  the  farmers  coming  in  and  getting  the  price 
any  time  from  the  receipt  to  the  named  day. 

For  the  defence  it  was  sworn  that  the  word  “ accepted  ” 
in  the  memorandum  was  intended  for  “ excepted  ” : that  the 
plaintiff’s  wheat  was  put  in  a separate  bin  and  kept  apart. 

The  defendants  said  they  told  the  plaintiff  that  he  might 
store  it;  but  he  would  have  to  sell  or  dispose  of  it  and  take 
it  away  on  or  before  1st  August,  to  which  he  agreed : that 
the  defendants’  object  in  keeping  it  separate  was  that 
the  plaintiff  could  have  it  again,  if  they  did  not  agree  on 
Ihe  price. 

The  defendants’  wheat  book  was  produced ; there  was 
no  price  put  on  this  wheat.  None  of  it  was  used  by  the 
defendants. 

It  was  not  insured,  though  the  defendants  had  a policy 
on  other  wheat,  flour,  &c.,  and  they  only  claimed  on  their 
own  wheat. 

The  miller  swore  that  the  plaintiff  told  him  when  he 
brought  the  first  load  that  he  need  not  put  any  price  on  it, 
.as  he  was  going  to  leave  it  in  store. 

6 — VOL.  XXVIII  c.  P. 
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The  learned  Judge  found  that  the  wheat  was  received 
by  the  defendants,  not  as  purchasers,  but  as  store-keepers  : 
that  there  was  no  sale,  as  the  fire  took  place  before  any 
price  was  fixed : that  it  was  kept  separate : that  “ accepted  ” 
was  intended  for  “ excepted  ” ; and  that  the  wheat  was  not 
considered  by  the  plaintiff  at  the  defendants’  risk  as  to 
fire.  And  he  entered  a verdict  for  the  defendants. 

In  this  term,  May  25,  1877,  J.  K.  Kerr,  Q.  C.,  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  set  aside  the 
verdict  for  the  defendants,  and  to  enter  a verdict  for  the 
plaintiff. 

During  the  same  term,  June  7, 1877,  Moberly  (of  Colling- 
wood)  shewed  cause.  There  was  no  sale  of  the  wheat  here 
and  it  remained  at  the  mill  at  the  plaintiff’s  risk.  Such 
was  the  intention  of  the  parties.  The  fact  of  fire  being 
excepted  in  the  memorandum,  and  the  wheat  being  left 
separate,  shews  this.  There  was  to  be  no  sale  until  the 
parties  should  fix  upon  a price.  The  verdict  entered  for 
the  defendants  must  therefore  stand. 

J.  K.  Kerr,  Q.  C.,  contra.  The  document  itself  is  suffi- 
cient evidence  of  a sale.  The  property  in  the  wheat  passed 
to  the  defendants,  subject  to  the  price  being  afterwards 
fixed.  It  is  quite  clear  from  the  authorities  that  the  price 
being  a matter  of  subsequent  arrangement  does  not  pre- 
vent there  being  a sale  and  the  property  passing;  but  even 
if  no  property  passed,  the  defendants  were  bailees  in  trust, 
and  therefore  are  responsible  for  the  loss : McBride  v.  Sil- 
verthorne,  11  U.  C.  R.  545;  Tilt  v.  Silverthorne,  11  U.  C.  R, 
619;  South  Australian  Ins.  Co.  v.  Randell,  L.  R.  3 0.  P.  101. 

July  27,  1877.  Hagarty,  C.  J. — I think  that  the  rule 
must  be  discharged  : that  no  sale  of  the  wheat  took  place  ; 
and  that  it  was  in  the  mill  at  the  plaintiff’s  risk  as  to  fire. 

I do  not  see  how  there  was  any  change  of  property,  so 
long  as  the  parties  had  not  agreed  as  to  price. 

No  doubt  there  are  cases  in  which  property  may  pass 
according  to  the  intention  of  the  parties,  although  the- 
price  may  be  made  to  depend  on  a future  event. 
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The  plaintiff  must  make  out  that  the  property  passed, 
either  when  the  memorandum  was  signed,  or,  at  all  events, 
when  the  1st  August  was  passed.  If  it  passed  at  once,  there 
would  be  no  meaning  in  the  exception  as  to  fire.  If  on  or 
after  1st  August,  then  we  must  read  the  contract,  or  add 
to  the  contract  the  terms,  if  no  price  be  fixed  by  the  1st 
August,  the  property  is  to  pass. 

I do  not  see  why  we  should  add  any  such  terms. 

I can  see  no  evidence  of  any  completed  sale  at  any  time 
before  the  fire.  The  keeping  of  the  wheat  separate  was  a 
strong  indication  of  the  defendants’  understanding  of  the 
matter. 

I have  looked  at  the  cases  cited  by  Mr.  Kerr,  but  do 
not  think  they  establish  his  contention. 

The  Privy  Council  case,  South  Australian  Ins.  Co.  v. 
Randell , L.  R.  3 P.  C.  101,  is  the  nearest;  but  it  was 
between  the  insured  and  insurer,  and  the  form  of  the 
bargain  between  the  farmer  and  the  miller  is  not  fully 
given. 

The  Court  say  they  understand  the  case  thus,  at  p.  107  : 
“ When  wheat  was  brought  by  the  farmer  to  the  miller,  he 
delivered  it  to  the  miller  to  be  stored  with  his  current 
stock,  that  was  used  for  the  known  purposes  of  his  trade. 
It  was,  with  the  consent  of  the  farmer,  put  into  storage 
with  this  consumable  stock  of  the  miller ; the  farmer  got 
a storage  receipt  for  it,  and  might  afterwards  come  at  any 
time  he  thought  fit  to  claim  the  price  of  the  same  quantity 
of  wheat,  of  equal  quality  according  to  the  market  price 
of  the  day  on  which  he  claimed  payment.” 

The  Court,  at  page  111,  says:  “Let  us  see  on  whom 
would  the  loss  fall  of  the  stored  wheat  destroyed  by  fire. 
Would  it  be  any  answer  for  the  miller  to  say  to  the  farmer 
when  he  came  to  claim  the  price  according  to  contract, 
‘ All  this  wheat  has  been  destroyed  by  a fire.’?  The  farmer 
might  well  reply  : £ It  was  delivered  to  you,  and  at  once 
put  into  your  current  stock,  to  be  used  as  you  thought  fit 
for  your  own  use  and  benefit.  You  acquired  complete 
dominion  over  it,  and  you  must  therefore  bear  the  loss.’  ” 

This  case  differs  widely  in  its  facts. 
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I think  it  was  quite  competent  for  the  plaintiff  to  have 
proved  that  there  was  a sale,  notwithstanding  the  words 
“in  store.”  See  McBride  v.  Silverthorne,  11  U.  C.  It.  545. 

But  sale  or  no  sale  was  a matter  of  fact  on  the  evidence, 
and  I think  the  finding  right  that  there  was  no  sale  in  fact. 

The  defendants  certainly  do  not  seem  so  to  have  under- 
stood it.  The  excepting  of  the  fire  risk  and  the  careful 
separation  of  the  wheat,  are  all  in  favour  of  the  truthful- 
ness oi  their  evidence  on  this  head. 

Unless  we  hold  that  the  words,  “price  to  be  set  on  or 
before  1st  August  next  ” necessarily  prove  that  there  was 
a sale,  we  must  look  at  the  whole  evidence  to  decide  the 
fact. 

I think  the  whole  case  was  open  on  the  evidence,  and  • 
that  the  finding  for  the  defendants  was  proper. 

Gwynne,  J. — The  case,  as  I regard  it,  is  purely  one 
raising  a question  of  fact  only,  not  involving  any  point  of 
law.  The  most  that  need  he  said  in  the  plaintiff’s  favour 
is,  that  consistently  with  the  terms  of  the  receipt,  the 
transaction  may  have  been  one  of  sale  by  the  plaintiff  and 
purchase  by  the  defendant,  but  the  document  itself  does 
not  conclusively  import  that  to  have  been  the  transaction. 
It  lay  upon  the  plaintiff,  therefore,  who  insists  upon  the 
transaction  having  been  one  of  sale,  to  prove  the  allegation 
upon  which  he  relies ; and,  sitting  as  a juror,  I must  say 
that  he  has  failed  to  satisfy  my  mind  that  it  was  so  in 
fact. 

Galt,  J.,  concurred. 

Rule  discharged. 
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Armstrong  v.  Stewart. 

Jury  failing  to  answer  questions — Motion  for  nonsuit — 34  Vic.  ch.  12,  sec . 
10,  0.—37  Vic.  ch.  7,  secs.  32,  33,  0. — Costs. 

The  learned  Judge  at  the  trial,  under  37  Yic.  ch.  7,  sec.  32,  0,,  submitted 
certain  questions  to  the  jury,  but  they  left  one  unanswered,  which  he 
deemed  so  material  that  he  was  not  able  to  enter  a verdict,  and  dis- 
charged the  jury. 

Held,  that  the  Court  could  not  enter  a nonsuit  under  34  Yic.  ch.  12,  sec. 
10,  O.5  and  that  sec.  33  of  37  Yic.  ch.  7 would  not  apply,  for  there 
was  no  verdict  to  move  against. 

The  point  being  new,  the  rule  was  discharged  without  costs. 

This  was  an  action  of  ejectment,  tried  before  Wilson,  J., 
and  a jury,  at  Barrie,  at  the  Spring  Assizes  of  1877. 

The  cause  had  been  previously  tried,  and  a new  trial 
granted.  The  judgment  granting  the  new  trial  is  reported 
in  25  C.  P.  198. 

The  learned  Judge,  who  tried  the  case,  proceeding  under 
the  32nd  section  of  37  Vic.  ch.  7,  0.,  “ The  Administration 
of  Justice  Act,  1874,”  submitted  certain  questions  of  fact  to 
the  jury,  which  he  directed  them  to  answer.  The  jury- 
answered  all  of  these  questions  but  one,  which  the  learned 
J udge  deemed  so  material  that  he  was  not  able  to  render  a 
verdict,  and  he  entered  no  verdict,  and  discharged  the  jury. 

In  this  term,  May  2,  1877,  McCarthy , Q.  C.,  obtained  a 
rule  nisi  calling  upon  the  plaintiff  to  shew  cause  why  a 
nonsuit  should  not  be  entered  “ pursuant  to  an  Act  to  amend 
the  Act  to  regulate  the  procedure  of  the  Superior  Courts  of 
Common  Law  and  of  the  County  Courts,”  namely,  34  Vic. 
ch.  12,  sec.  10. 

During  the  same  term,  June  7,  1877,  Ferguson  Q.C.,  and 
T.  S.  Kennedy,  shewed  cause. 

McCarthy , Q.C.,  contra. 

June  27, 1877.  Gwynne,  J.,  delivered  the  judgment  of 
the  Court. 

We  are  of  opinion  that  we  have  no  jurisdiction  to  make 
this  rule  absolute.  The  section  under  which  the  rule  is 
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sought  to  be  upheld  enacts  that  “ In  any  case  where  on  the 
trial  leave  is  reserved  to  move  to  enter  a nonsuit  or  to  enter 
a verdict  for  the  defendant,  and  the  jury  disagree  and  find 
no  verdict,  the  Court,  on  motion  in  term  pursuant  to  such 
leave,  may  give  the  same  judgment  as  if  a verdict  had  been 
found  for  the  plaintiff.” 

What  took  place  at  the  trial  plainly  fails  to  bring  this 
case  within  the  above  clause,  nor  can  it  be  brought  within 
the  33rd  section  of  37  Vic.  ch.  7,  0.,  for  under  that  clause  it 
is  necessary  that  there  should  be  a verdict  moved  against. 

While  moving  under  34  Vic.  ch.  12,  sec.  10,  the  learned 
counsel  for  the  defendant  supported  his  contention  by  rely- 
ing upon  the  answer  of  the  jury  to  one  of  the  questions 
submitted  to  them ; but  we  do  not  think  we  have  any 
jurisdiction  to  take  such  answer  alone,  and  upon  that  answer 
grant  a nonsuit,  which  implies  that  there  was  nothing  in 
the  evidence  to  raise  any  question  for  a jury. 

If  the  answer  of  the  jury  which  is  relied  upon  is  to  be 
acted  upon  at  all  standing  alone,  the  motion  should  be  to 
enter  a verdict  for  the  defendant  thereupon,  and  not  a non- 
suit; and  where  the  Judge  who  tries  the  case  submits 
questions  to  the  jury  under  37  Vic.  ch.  7.  sec.  32,  0.,  and  by 
reason  of  those  questions  not  being  answered  to  his  satis- 
faction, so  as  to  enable  him  to  enter  a verdict,  he  enters  no 
verdict,  there  is  nothing  in  the  section,  or  in  any  other  part 
of  the  Act,  which  in  such  a state  of  the  record  authorizes  the 
Court  in  term  to  enter  a verdict  upon  the  questions  which 
the  jury  have  answered.  That  jurisdiction  is  confined  to 
cases  tried  before  a Judge  without  a jury. 

As  the  point  is  new  the  rule  will  be  discharged,  without 
costs. 


Rule  discharged , without  costs. 


AUSTIN  V.  ARMSTRONG. 
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Austin  v.  Armstrong. 

Sale  for  taxes— Description  of  land — 32  Vic.  ch.  36,  sec.  155. 

In  a tax  deed  by  the  sheriff  in  1869  the  land  was  described  as  follows  : 
11  The  easterly  fourteen  acres  of  the  westerly  ninety  acres  of  the  north 
half  of  lot  No.  2 in  the  10th  concession  of  the  said  township  of  Innisfil, 
butted  and  bounded  as  follows,  that  is  to  say  : commencing  at  the 
north-east  angle  of  the  said  ninety  acres,  then  southerly  along  the 
eastern  limit  of  the  said  ninety  acres  and  always  parallel  to  the  western 
limit  of  the  said  lot,  to  the  centre  of  the  said  concession  ; thence  west- 
erly along  the  said  centre  of  the  said  concession  to  the  western  limit, 
of  the  said  fourteen  acres : then  northerly  on  a line  parallel  to  the  said 
western  limit  of  said  lot,  to  the  northern  limit  thereof ; then  easterly 
along  the  said  northern  limit  to  the  place  of  beginning,  containing 
the  said  fourteen  acres.” 

Held , a sufficient  description. 

Knaggs  v.  Ledyard , 12  Grant  320,  and  Fraser  v.  West , 21  C.  P.  161, 
distinguished. 

Quaere , whether  sec.  155  of  32  Vic.  ch.  36,  applies  to  make  good  a sale 
otherwise  bad  in  favour  of  a purchaser  for  taxes  who  makes  no  claim 
for  nearly  twenty  years,  leaving  the  original  owner  in  possession,  and 
in  ignorance  of  the  sale.  A new  trial  was  granted  to  enable  the  defen- 
dant to  raise  this  and  other  points  not  sufficiently  taken  at  the  trial. 

Ejectment,  to  recover  possession  of  “All  that  certain  par- 
cel or  tract  of  land,  situate  in  the  township  of  Innisfil,  in  the 
county  of  Simcoe,  and  province  of  Canada,  containing  by 
admeasurement  fourteen  acres,  being  composed  of  the 
easterly  fourteen  acres  of  the  westerly  ninety  acres  of  the 
north  half  of  lot  No.  2,  in  the  10th  concession  of  the  said 
township  of  Innisfil,  butted  and  bounded  as  follows,  that  is 
to  say : commencing  at  the  north-east  angle  of  the  said 
ninety  acres ; thence  southerly  along  the  eastern  limit  of 
the  said  ninety  acres,  and  always  parallel  to  the  western 
limit  of  the  said  lot,  to  the  centre  of  the  said  concession ; 
thence  westerly  along  the  said  centre  of  the  said  conces- 
sion to  the  western  limit  of  the  said  fourteen  acres ; then 
northerly,  on  a line  parallel  to  the  said  western  limit 
of  the  said  lot,  to  the  northern  limit  thereof ; then 
easterly  along  the  said  northern  limit  to  the  place  of  begin- 
ning, containing  the  said  fourteen  acres.” 

The  plaintiff  claimed  title  under  and  by  virtue  of  a tax 
deed  from  the  sheriff  of  the  county  of  Simcoe,  dated  25th 
July.  1859. 
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The  defendant,  besides  denying  the  plaintiff's  title, 
claimed  title  as  assignee  or  grantee  of  Annie  Armstrong, 
who  claimed  by  divers  mesne  conveyances  from  the  grantee 
of  the  crown. 

The  cause  was  tried  before  Wilson,  J.,  without  a jury,  at 
Barrie,  at  the  Spring  Assizes  of  1877. 

The  only  question  raised  at  the  trial  was,  that  the  tax 
deed  under  which  the  plaintiff  claimed  was  void  for  uncer- 
tainty in  the  description. 

The  description  in  the  deed  was  the  same  as  that  con- 
tained in  the  writ. 

The  learned  Judge  was  of  opinion  that  the  description 
was  insufficient,  and  he  entered  a verdict  for  the  defendant. 

In  this  term,  May  25,  1877,  A.  F.  Campbell  obtained  a 
rule  nisi , under  the  Law  Reform  Act,  to  set  aside  the 
verdict  entered  for  the  defendant,  and  to  enter  a verdict 
for  the  plaintiff*. 

In  this  term,  June  5,  1877,  McCarthy,  Q.  C.,  shewed 
cause.  The  description  in  the  tax  deed  is  insufficient.  It 
is  not  so  described  as  to  enable  a surveyor  to  lay  it  out 
on  the  ground : Booth  v.  Girdwoocl,  32  U.  C.  R.  23  ; Knaggs 
v.  Ledyard,  12  Grant  320  ; McDonald  v.  McDonald,  24 
U.  C.  R.  The  sale  is  also  invalid,  the  land  in  1853  and 
1854  being  differently  assessed.  Also,  no  part  of  the  taxes 
were  due  for  at  least  five  years.  The  sale  also  took  place 
in  1858,  and  there  has  been  no  attempt  to  claim  under  it 
until  this  suit. 

A.  F.  Campbell,  contra.  Under  the  decided  cases  the 
description  would  be  held  sufficient : Grant  v.  Gilmour,  21 
C.  P.  18 ; Fraser  v.  West,  21  C.  P.  161  ; Steivart  v.  Taggart, 
22  C.  P.  284 ; Knaggs  v.  Ledyard,  12  Grant  320;  Edin- 
burgh Life  Assurance  Co.  v.  Ferguson,  32  U.  C.  R.  253  ; 
Williams  v.  McColl,  23  C.  P.  194.  The  objection  as  to  the 
assessments  cannot  now  be  taken,  as  it  was  not  taken  at  the 
trial ; at  all  events  the  assessments  were  in  fact  the  same. 
There  were  five  years’  taxes  in  arrear,  but  that  is  not  neces- 
sary: it  is  sufficient  if  there  be  any  taxes  in  arrear. 
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Moreover,  the  deed  is  now  valid,  not  having  been  ques- 
tioned within  two  years  after  the  passing  of  32  Vic.  ch.  36, 
sec.  155.  The  reason  the  sale  has  not  been  before  ques- 
tioned is,  that  negotiations  were  pending  as  to  a settlement. 

June  27,  1877.  Gywnne,  J. — The  only  point  taken  at 
the  trial  was,  that  the  tax  deed  under  which  the  plaintiff  , 
claimed  was  void  for  uncertainty  in  the  description. 

I confess  that  to  my  mind  there  does  not  appear  to  be 
any  uncertainty  whatever  in  this  description.  It  expresses 
as  clearly,  I think,  as  it  well  could  do,  that  the  piece  con- 
veyed is  the  east  fourteen  acres  of  the  westerly  ninety 
acres  of  the  north  half  of  the  lot,  which  any  surveyor  could 
without  difficulty  set  out  upon  the  ground. 

In  Grant  v.  Gilmour,  21  C.  P.  18,  we  held  that  “pt.  of 
S.  pt.  of  lot  111,  in  the  1st  con.  of  Tay,  40  acres,”  was  an  in- 
sufficient description,  because  it  did  not  define  which  part. 

In  Stewart  v.  Taggart , 22  C.  P.  284,  we  held  that  the 
“ N.  or  W.  J 14,”  in  the  9th  concession  of  Wawanosh,  was 
a sufficient  description. 

In  Fraser  v.  West,  21  C.  P.  161,  we  held  that  “75  acres 
of  the  front  part  of  the  W.  half  of  lot  No.  5,  in  the  1st 
concession  of  the  township  of  Winchester,”  was  a sufficient 
description,  as  designating  the  south  75  acres  of  the  west 
half. 

It  is  contended  now  that  this  latter  decision  is  at  vari- 
ance with  Knaggs  v.  Ledyard,  12  Grant  320,  which  was 
affirmed  in  Appeal ; and  that  the  description  in  Fraser  v. 
West,  as  well  as  that  in  the  case  now  before  us,  are  insuf- 
ficient within  the  authority  of  Knaggs  v.  Ledyard. 

I am  not  of  that  opinion.  The  case  is  not  reported  in 
Appeal,  but  from  the  report  of  the  case  in  12  Grant  320, 
there  is  abundant  ground  for  supporting  the  decision  in 
that  case,  without  holding  it  to  be  an  authority  to  govern 
the  case  before  us,  or  to  throw  doubt  upon  the  judgment 
in  Fraser  v.  West. 

In  that  case  it  appeared  that  the  sheriff  did  not  at  the 
sale  indicate  what  part  of  the  lot  he  was  offering  for  sale. 
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The  purchaser  first  learned  what  he  was  buying  when  he 
got  his  deed.  Nothing  whatever  was  said  at  the  sale  as  to 
what  part  of  the  lot  was  offered  for  sale.  It  was  all  left  to 
the  sheriff,  to  designate  after  the  purchase  what  part  was 
intended. 

As  to  this,  the  learned  Vice-Chancellor,  who  gave  the 
' judgment  which  was  upheld  on  Appeal,  says,  at  p.  322 : 
“There  was  plainly  no  sale  and  could  be  no  sale  of  any 
particular  part  until  that  part  was  designated ; and,  as  it 
is  confessed  that  this  was  not  done  until  long  after  the 
alleged  sale,  an  element  essential  to  the  validity  of  the 
transaction  was  wanting.” 

“I  presume,”  he  says  further,  “ that  the  intention  of  the 
Legislature  was,  that  a sheriff  should  let  bidders  know  what 
part  he  is  selling  and  they  are  buying.  This  is  the 
reasonable  course ; and  I find  in  the  statute  no  trace  what- 
ever of  an  opposite  course  having  been  contemplated.” 

“The  137th  section  of  the  Act  provides,”  he  proceeds  to 
observe,  “ ‘ that  the  sheriff  shall  sell  by  public  auction  so 
much  of  the  land  as  may  be  sufficient  to  discharge  the 
taxes,’  &c.,  ‘selling  in  preference  such  part  as  he  may  con- 
sider it  most  for  the  advantage  of  the  owner  to  sell  first.’ 
To  sell  so  many  acres,  to  be  thereafter  selected  by  the 
sheriff,  cannot  be  supposed  to  have  been  the  intention  of 
this  enactment.” 

It  is  plain  from  this  language,  that  the  learned  Vice- 
Chancellor  was  of  opinion  that  the  particular  sale  was  void 
independently  of  any  certificate,  and  for  matter  arisen 
before  the  issuing  of  any  certificate  by  the  sheriff  to  the 
purchaser  describing  the  land  sold,  and  even  though  the 
description  in  such  certificate  was  perfect. 

That  judgment  therefore  needs  no  defect  in  the  descrip- 
tion in  the  certificate  to  rest  upon.  Possibly  it  may  have 
been  in  consequence  of  this  judgment  that  in  29  & 30  Vic. 
ch.  53,  sec.  139,  0.,  it  was  enacted  that  in  offering  lands 
for  sale  for  arrears  of  taxes,  it  should  not  be  necessary  to 
describe  particularly  the  portion  of  the  lot  which  shall  be 
sold,  but  it  shall  be  sufficient  to  say  that  he  will  sell  so 
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much  of  the  lot  as  shall  be  necessary  to  secure  payment  of 
the  taxes  due. 

The  description,  however,  in  the  certificate  in  Knaggs  v. 
Ledyard,  was  also  objected  to.  That  description  was  as 
follows  : “ The  west  part  of  lot  No  31,  in  the  2nd  conces- 
sion of  the  township  of  Enniskillen,  that  is  to  say,  185 
acres  thereof.” 

Upon  this  point,  the  Vice-Chancellor  says,  at  p.  323: “ The 
140fch  section  of  the  present  Act  (Consol.  Stat.  U.  C.  ch.  55), 
provides  that  the  sheriff  shall  give  a certificate  to  the  pur- 
chaser, stating  distinctly  what  part  of  the  land  and  what  in- 
terest herein  have  been  so  sold,  (or  stating  that  the  whole  lot 
or  estate  has  been  so  sold)  and  describing  the  same,  and  also 
stating  the  quantity  of  the  land.’  * * Now,  merely  stating 
from  that  the  parcel  sold  is  c the  west  part  ’ is  certainly  far 
stating  distinctly  what  part  of  the  land  was  sold,  or  from 
f describing  the  same’  within  the  meaning  of  this  clause.” 

From  this  language,  it  would  seem  that  the  Vice-Chan- 
did  not  regard  the  words,  laid  under  a videlicet,  “ that  is  to 
say,  185  acres  thereof,”  as  forming  a part  of  the  description 
or  removing  the  uncertainty  in  the  previous  part.  That  pre- 
vious part  standing  alone  was  clearly  insufficient,  and  the 
subsequent  words  so  added  may  have  meant  no  more  than 
185  acres  of  that  west  part,  the  word  “ thereof  ” being  open 
to  the  construction  that  it  was  applied  to  the  west  part  of 
the  lot,  and  not  to  the  lot  as  a whole,  in  which  case  the 
certificate  amounted  to  no  more  than  “ 185  acres  of  the 
west  part  of  lot  No.  31,”  which  would  be  clearly  bad. 

In  fine,  the  judgment  as  to  that  point  amounts  to  no 
more  than  that  the  above  description  is  not  equivalent  to 
“ the  west  185  acres  of  the  lot  No.  31.”  It  is  not  therefore 
a decision  that  such  last-mentioned  description  would  be 
insufficient.  The  decision  cannot  govern  the  case  before 
us,  which  in  very  clear  terms  does  express  that  what  is 
conveyed  is  the  east  14  acres  of  the  westerly  90  acres  of 
the  north  half  of  lot  No.  2,  &c.,  which  is  as  certain  as  the 
description  in  Davis  v.  McPherson , 33  U.  C.  R 376. 

I must  say  that  it  appears  to  me  that  Mr.  Justice  Wilson, 


52  COMMON  PLEAS,  EASTER  TERM,  40  VIC.,  1877. 

in  Booth  v.  Girdvjood,  32  U.  C.  R.  23,  at  p.  33,  attributed 
to  Knaggs  v.  Ledyard  a construction  which  is  not  neces- 
sary to  support  that  decision,  when  he  held  it  to  govern 
the  question  raised  as  to  the  sufficiency  of  the  description 
in  Booth  v.  Girdwood 

However,  the  description  in  the  case  before  us  is  much 
more  certain  and  definite  than  that  in  Booth  v.  Girdwood. 

It  is  clear,  I think,  that  if  the  description  in  Booth  v. 
Girdwood  had  plainly  expressed  what  he  considered  it 
equivalent  to,  as  the  description  in  the  deed  before  us  does, 
he  would  not  have  considered  Booth  v.  Girdivood  to  have 
been  governed  by  Knaggs  v.  Ledyard. 

The  rule  to  enter  a verdict  for  the  plaintiff  in  the  case 
before  us  has  been  resisted  upon  two  grounds  not  taken  or 
suggested  at  nisi  prius. 

It  is  suggested  now  that  there  was  a contradiction  in  the 
assessment  roll,  shewing  that  it  was  not  the  same  land 
which  was  assessed  in  1853  and  1854.  No  extract  from 
the  roll  was  taken  at  the  trial.  The  defendant  should 
have  seen  to  that,  if  he  relied  upon  any  such  objection. 

I cannot  now,  therefore,  see  how  in  fact  the  entries 
are  upon  the  roll.  If  they  are  as  represented  in  argument 
by  the  learned  counsel  for  the  plaintiff,  I cannot  say  that 
they  must  of  necessity  be  construed  to  represent  different 
pieces  of  land. 

It  was  also  objected  that  no  part  of  the  taxes  were  due 
for  five  years.  The  writ  issued  in  July,  1858.  There  was 
no  proof  at  what  time  in  1853  the  assessment  was  made, 
and  we  cannot  in  the  absence  of  evidence  infer  that  it  was 
within  five  years  preceding  the  issue  of  the  writ,  in  order 
to  make  void  the  sale. 

I cannot,  in  present  circumstances,  consider  whether 
the  155th  section  of  32  Yic.  ch.  36,  applies  to  make  good  a 
sale  otherwise  bad  in  favour  of  a purchaser  for  taxes  who 
lies  by  and  makes  no  claim  under  his  deed  for  eighteen  or 
nineteen  years,  during  which  period  he  leaves  the  original 
owner  in  possession,  and  in  utter  ignorance,  it  may  possibly' 
be,  of  the  fact  of  the  sale  for  taxes. 
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In  view  of  this  very  great  delay  we  think  that  our 
proper  course  will  be  to  grant  the  defendant  a new  trial 
upon  payment  of  costs,  when  he  can  raise  the  points 
which  do  not  appear  to  have  been  sufficiently  taken  at 
the  trial  to  enable  us  to  adjudicate  finally  upon  them  ; 
otherwise  the  verdict  will  have  to  be  for  the  plaintiff. 

Hagarty,  C.  J.,  and  Galt,  J.,  concurred. 

Rule  accordingly. 


Whitlaw  v.  The  Phoenix  Insurance  Company. 

Policy  by  one  company  issued  on  application  to  another — Insurance — Repre- 
sentation as  to  watchman  being  kept — Warranty — Application. 

In  July,  1876,  S.,  of  whom  the  plaintiff'  was  assignee,  applied  to  the 
agent  of  the  Royal  Insurance  Company  at  Woodstock  for  an  insurance 
of  $4000  on  certain  mill  property,  stating  in  the  application  that  a 
Avatchman  was  kept  on  the  premises  at  night,  &c.;  and  by  a memor- 
andum at  the  foot  of  the  application  he  covenanted  for  its  truth,  and 
agreed  that  it  should  be  held  to  be  a part  and  condition  of  the  con- 
tract. This  application  was  forwarded  to  the  general  agents  of  the 
Royal  at  Montreal,  who  desiring  to  assume  only  $2000  of  the  risk 
applied  to  defendants  there,  shewing  them  the  application,  and  the 
defendants,  without  any  direct  application  to  themselves,  but  upon  the 
faith  of  the  representations  in  this  application,  accepted  the  risk 
for  §2000  and  issued  a policy  therefor.  The  general  agent  of  the 
Royal  wrote  to  their  agent  at  Woodstock  stating  that  they  had  taken 
only  $2000,  and  given  the  difference  to  the  defendants,  whose  receipt 
for  the  premium  they  enclosed.  The  agent  read  the  letter  to  S., 
who  paid  the  two  premiums,  and  in  due  course  received  a policy  from 
the  defendants.  It  was  proved  that  when  the  insurance  was  effected 
there  was  a watchman,  but  that  he  had  been  discontinued  some  weeks 
before  the  fire,  by  which  the  mill  was  wholly  destroyed,  though  it 
probably  would  have  been  saved  had  he  been  there. 

Held , that  defendants’  policy  must  be  deemed  to  be  based  on  the  applica- 
tion given  to  the  Royal : that  the  keeping  of  a watchman  w’as  a matter 
material  to  the  risk,  and  the  statement  as  to  it  constituted  a continuing 
warranty,  the  breach  whereof  avoided  the  policy. 

After  the  first  insurance,  S.  applied  to  defendants’  agent  at  Wood- 
stock  for  a further  insurance  of  $2000  on  the  same  property,  shewing 
to  him  their  former  policy,  of  which  the  agent  then  heard  for  the  first 
time  5 and  the  agent,  instead  of  taking  from  S.  a special  appli- 
cation used  for  this  kind  of  risk,  drew  up  himself  an  informal  one, 
not  signed  by  S-,  in  which,  in  a column  headed  “Diagram  shewing 
the  risk  to  be  insured  as  well  as  all  neighbouring  buildings,  their  con- 
struction, roofing,  occupation,  and  distance  from  each  other,”  he 
inserted  the  words  “ Same  as  policy  No.  1,705,106,”  the  number  of 
defendants’  previous  policy. 
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Held,  that  there  was  not  enough  to  warrant  the  conclusion  that  this 
second  policy  was  issued  on  the  faith  of  the  representation  as  to 
keeping  a watchman  contained  in  the  first  application.  But  under  the 
circumstances  a new  trial  was  granted,  to  enable  the  defendants  to 
furnish  further  evidence  on  the  point,  with  leave  to  add  a plea  setting 
up  the  materiality  to  the  knowledge  of  S.  of  the  information  as  to  a 
watchman,  and  the  omission  of  S.  to  tell  defendants  that  he  had  been 
discontinued. 

The  declaration  was  by  the  plaintiff  as  assignee  of 
one  Slaght  of  two  certain  policies  of  insurance  against  the 
Phoenix  Insurance  Company,  and  contained  two  counts. 

The  first  count  was  on  a policy  of  insurance  on  a mill  for 
one  year  from  the  14th  of  July,  1876,  for  $2000. 

The  second  count  was  on  a further  policy,  also  for  one 
year  from  the  16th  January,  1877,  for  $2000,  on  the  same 
mill  property. 

The  defendants,  amongst  other  pleas,  for  a seventh  plea, 
pleaded,  that  the  risk  insured  against  in  the  said  first  and 
second  counts  referred  to  was  an  exceedingly  hazardous 
one,  and  one  which  the  defendants  in  the  usual  course  of 
their  business  avoid  undertaking;  and  the  said  Slaght 
fraudulently,  and  in  order  the  more  readily  to  induce  the 
defendants  to  enter  into  the  same,  then  promised  and 
agreed  with  the  defendants  during  the  currency  of  the  said 
policies  to  keep  a night  watchman  on  the  said  insured  pre- 
mises, in  order  to  lessen  the  risk  incurred  by  the  defendants  ; 
and  the  defendants  relying  upon  the  promise  of  the  said 
Slaght,  and  believing  that  the  said  Slaght  would  perform 
the  same,  made  the  policies  in  the  declaration  mentioned ; 
and  the  said  Slaght  after  the  making  of  the  said  policies, 
and  without  the  knowledge  of  the  defendants,  fraudulently 
discontinued  keeping  the  said  night  watchman,  wdiereby 
the  said  policies,  and  each  of  them,  became  and  are  void. 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Woodstock,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  in  the  month  of  July,  1876,  one  Slaght 
applied  to  the  agent  of  the  Royal  Insurance  Company  at 
Woodstock,  for  an  insurance  upon  a mill  for  one  year  from 
the  14th  of  July,  to  the  amount  of  $4000.  In  the  applica- 
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tion  for  that  insurance,  which  was  signed  by  Slaght,  was  the 
following  question  : “ Is  there  a watchman  kept  on  the  pre- 
mises at  night  and  at  all  other  times  when  the  works  are 
not  in  operation,  or  when  the  workmen  are  not  present.” 
To  which  Slaght  wrote  the  answer  “ Yes.” 

At  the  foot  of  the  application  to  the  Royal  the  applicant 
signed  the  following  undertaking : 

“ And  the  said  applicant  hereby  covenants  and  agrees  to 
and  with  the  said  company  that  the  foregoing  is  a just,  full, 
and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value,  and  risk  of  the 
property  to  be  insured  so  far  as  the  same  are  known  to  the 
applicant,  and  are  material  to  the  risk,  and  agrees  and  con- 
sents that  the  same  be  held  to  form  the  basis  of  the  liability 
of  the  said  company,  and  shall  form  a part  and  be  a con- 
dition of  this  insurance  contract.” 

This  application  was  forwarded  to  the  general  agents 
of  the  Royal  Insurance  Company  residing  in  Canada, 
at  Montreal.  They  being  unwilling  to  assume  the 
whole  $4000,  applied  to  the  agent  of  the  Phoenix  also  at 
Montreal,  shewing  him  the  application  forwarded  to  the 
Royal,  and  the  result  was  that  the  Phoenix  agreed  to 
assume  $2000,  and  the  Royal  $2000  of  the  proposed  risk. 
Thereupon,  upon  the  15th  of  July,  1876,  the  general  agents 
of  the  Royal  at  Montreal  wrote  to  their  sub-agent  at 
Woodstock.,  who  had  forwarded,  the  application,  as  follows  : 
“ Slaght  risk  of  $4000.  We  would  not  care  about  taking 
more  than  $2000.  The  difference  we  have  given  to  the 
Phoenix,  whose  receipt  we  enclose  herewith.  Please  remit 
them  for  same  less  your  commission.” 

Upon  receipt  of  this  letter  the  agent  of  the  Royal  at 
Woodstock  read  it  to  Slaght,  who  paid  the  premium  of 
$160  and  received  from  the  agent  at  Woodstock  the  receipts 
of  the  Royal  and  the  Phoenix  for  $80  each.  The  Phoenix 
duly  received  the  amount  of  the  premium,  and  Slaght 
received  a policy  of  insurance  of  the  Phoenix  direct  from 
Montreal,  No.  1,705,106,  insuring  Slaght  in  $2000  on  the 
mill  for  one  year  from  the  14th  of  July,  1876. 
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The  Phoenix  Insurance  Company  had  also  an  agent  at 
Woodstock,  but  he  was  no  party  to  and  was  wholly  igno- 
rant of  this  transaction. 

On  the  16th  of  January,  1877,  Slaght  applied  to  the 
agent  of  the  Phoenix  at  Woodstock  for  an  insurance  upon 
the  same  mill  for  $2000,  which  he  said  he  wanted  for  the 
benefit  of  one  Gordon,  and  saying  at  the  same  time  that  he 
had  already  a policy  in  the  Phoenix  for  $2000  upon  the 
mill.  This  latter  assertion  the  agent  of  the  Phoenix  dis- 
puted, saying  that  he  was  the  only  agent  of  the  Phoenix  at 
Woodstock,  and  he  had  taken  no  risk  upon  the  mill,  but 
Slaght  brought  the  policy  1,705,106,  which  he  had  received 
from  the  agents  of  the  Phoenix  at  Montreal,  and  the 
Woodstock  agent  was  convinced;  and  thereupon,  instead 
of  procuring  from  Slaght  a special  application  in  the  form 
which  the  Phoenix  required  to  be  signed  by  the  applicants 
for  insurances  upon  mills,  and  which  contained  the  question 
to  be  answered  by  the  applicant  in  writing,  namely  : “ Is  a 
reliable  watchman  kept,  on  the  premises  ?”  the  Woodstock 
agent  forwarded  to  the  general  agents  at  Montreal  an 
informal  application,  not  signed  by  Slaght,  for  the  further 
insurance  required,  and  in  a column  headed  “ Diagram 
shewing  the  risk  to  be  insured  as  well  as  all  neighbouring 
buildings,  their  construction,  roofing,  occupation,  and  dis- 
tance from  each  other,’’  inserted  the  words  “ same  as  policy 
1,705,106. 

Upon  this  the  Phoenix  Company  executed  a further 
policy  insuring  the  mill  for  one  year,  from  the  16th 
January,  1877,  in  the  further  sum  of  $2000. 

A watchman  had  been  kept  until  the  27th  December, 
1876,  but  from  that  time  forth  Slaght  kept  no  watchman. 

On  the  morning  of  the  4th  of  February,  1877,  the  mill 
was  wholly  destroyed  by  fire,  and  there  was  every  reason 
to  conclude  that  it  would  not  have  been  burned  had  the 
watchman  been  continued  to  be  kept. 

The  learned  Judge  entered  a verdict  for  the  defendants, 
finding  the  issue  joined  upon  the  seventh  plea  in  their 
favour. 
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In  this  term,  May  25,  1877,  Osier  obtained  a rule  nisi , 
nnder  the  Law  Reform  Act,  to  set  aside  the  verdict  entered  for 
the  defendants  and  to  enter  a verdict  for  the  plaintiff,  for 
the  reasons  following : 1.  That  the  seventh  plea  was  not 
proved,  and  the  plaintiff  was  entitled  to  a verdict  thereon, 
and  on  all  the  other  issues.  2.  That  the  representation 
relied  on  was  not  made  by  the  insured  to  the  defendants, 
but  to  the  Royal  Insurance  Company,  and  there  was  no 
representation  made  by  the  insured  to  the  defendants. 
3.  That  the  same  did  not  amount  to  a warranty,  but  only 
to  a representation  of  an  existing  fact,  which  was  true 
when  made.  4.  That  the  same,  as  a condition  or  warranty, 
was  void  under  the  Statute  39  Vic.  ch.  24,  0.  5.  That 

there  was  no  evidence  of  fraud  upon  the  part  of  the 
insured,  which  is  a material  allegation  of  the  seventh  plea. 
6.  That  as  to  the  policy  of  January,  1877,  the  plaintiff  is 
entitled  to  recover  on  each  of  the  above  grounds,  and  also 
on  the  ground  that  it  was  made  not  on  the  application  to 
the  Royal  Insurance  Company,  but  on  the  one  made  to 
Martin,  the  defendants’  agent. 

During  the  same  term,  June  4,  1877,  Robinson , Q.  C., 
and  MacMahon , Q.  C.,  shewed  cause.  The  qondition  in  the 
application  given  to  the  Royal  Insurance  Company  for  a 
night  watchman  was  a most  proper  one,  and  amounted  to  a 
warranty ; but  even  if  a representation,  it  was  most  mate- 
rial to  the  risk.  The  defendants  were  entitled  to  set  up 
the  condition  as  they  had  notice  of  it  ; but  even  without 
notice  they  can  do  so.  The  condition  was  a reasonable  one 
within  39  Vie.,  ch.  24,  0.  The  second  insurance  is  also 
void,  as  it  was  effected  on  the  statements  made  in  the 
application  for  the  first  insurance.  For  this  reason  the 
defendants’  special  form  of  application  was  not  filled  in: 
May  on  Insurance,  sec.  183 ; Phillips  on  Insurance,  5th  ed., 
vol.  i.,  sec.  554 ; Grant  v.  Jfitna  Ins.  Co.,  11  Lower  Can.  R. 
128,  138 ; Chapman  v.  Gore  District  Mutual  Ins.  Co.,  26 
C.  P.  89  ; Pollock  on  Contracts,  485. 

Osier,  contra.  The  defence  set  up  by  the  seventh  plea 
was  not  proved.  It  sets  up  fraud,  which  is  a necessary 
8 — VOL.  XXVIII  c.  P. 
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element  of  the  defence,  and  no  fraud  was  proved ; but  even 
if  proof  of  fraud  is  unnecessary,  then  there  should  have 
been  an  allegation  that  there  was  a breach  of  warranty  or 
the  misrepresentation  of  a material  fact.  There  is,  how- 
ever, no  breach  of  warranty,  as  the  condition  is  not  set  out 
in  the  policy,  and  the  representation  when  made  was 
true.  At  all  events,  the  representation  was  made  to  the 
Royal  and  not  to  the  defendants.  As  to  the  second  policy, 
the  plaintiff  can  only  be  bound  by  the  application  as  filled 
in  at  the  time,  and  this  says  nothing  about  a night  watch- 
man. The  plaintiff  had  in  fact  none  when  the  second 
application  was  made,  and  it  was  never  intended  to  repre- 
sent that  he  had.  The  plaintiff  was  thrown  off*  his  guard, 
as  he  never  deemed  that  defendants  required  the  fulfilment 
of  such  a condition : Houghton  v.  Manufacturers'  Mutual 
Ins.  Co.,  8 Metcalfe  114;  Sheldon  v.  Hartford  Ins.  Co.,  22 
Conn.  235  ; Columbia  Ins.  Co.  v.  Cooper,  50  Penn.  331  ; 
Martin  v.  Home  Ins.  Co.,  20  C.  P.  447. 

June  27,  1877.  Gwynne,  J. — We  can,  I think,  have  no 
difficulty  in  determining,  as  a matter  of  fact,  that  it  was 
a circumstance  most  material  to  be  made  known  to  the 
company,  in  order  to  enable  them  to  determine  whether 
they  should  accept  any  risk  upon  the  premises  insured, 
wdiether  or  not  a watchman  was  kept  upon  the  premises 
at  night  and  at  all  other  times  when  the  works  were  not 
in  operation,  or  when  the  workmen  were  not  present. 
Slaght  in  his  application  to  the  Royal  gave  to  that  com- 
pany the  assurance  that  such  a watchman  was  kept  at  all 
the  times  aforesaid. 

The  seventh  plea  is  to  be  taken  distributively,  as  pleaded 
to  each  of  the  counts  severally  and  respectively,  and  as  the 
circumstances  under  which  each  of  the  policies  mentioned 
in  those  respective  counts  were  made  vary,  it  will  be  con- 
venient to  deal  with  each  count  separately. 

Now  to  the  amount  of  any  risk  taken  by  the  Royal  upon 
this  application,  and  if  they  had  assumed  the  whole  risk 
proposed  of  $4000,  1 entertain  no  doubt  that  as  between 
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the  insured  and  the  Royal  the  keeping  of  a watchman  upon 
these  mill  premises  was  a circumstance  so  material  to  the 
risk  proposed,  and  the  assurance  of  the  applicant  for  insur- 
ance that  “ there  is  a watchman  kept  on  the  premises  at 
night,  and  at  all  other  times  when  the  works  are  not  in 
operation  or  when  the  workmen  are  not  present,”  is  such  a 
statement  and  representation  affecting  the  very  matter  of 
the  contract,  and  so  essentially  affecting  the  contract  and 
conducive  to  its  being  entered  into,  that  it  must  be  held  to 
be  a warranty.  The  question  here  is,  is  it  less  a warranty 
with  the  Phoenix  because  the  representation  is  upon  an 
application  made  directly  to  the  Royal  Insurance  Com- 
pany. 

The  question  resolves  itself  tinto  one  of  pure  matter  of 
fact,  namely,  was  or  not  the  policy  with  the  Phoenix  entered 
into  by  that  company,  and  accepted  by  Slaght  as  having 
been  entered  into,  upon  the  faith  of  the  representations  in 
the  application  to  the  Royal.  That  the  insurance  was  in 
fact  effected  by  the  Phoenix  upon  the  faith  of  those  repre- 
sentations does  not  in  my  judgment  admit  of  doubt,  and 
when  the  letter  of  the  1 5th  July  from  the  general  agents 
of  the  Royal  at  Montreal  to  their  agent  at  Woodstock  was 
communicated  to  Slaght,  and  he  paid  the  premium  of  insur- 
ance as  upon  a policy  effected  with  the  Phoenix  through 
the  Royal,  and  received  from  the  agent  of  the  Royal 
the  receipt  of  the  Phoenix,  he  must,  I think,  upon  every 
principle  of  justice  and  common  sense,  be  held  to  have 
acquiesced  in,  and  to  have  ratified  and  adopted  the  acts  of 
the  Royal’s  agents,  in  virtue  of  which  he  obtained  his 
policy  with  the  Phoenix,  as  his  own  acts. 

The  first  policy  must  therefore,  in  my  opinion,  be  held 
to  have  been  effected  by  Slaght  upon  the  faith  of  the 
representations  contained  in  the  application  to  the  Royal. 

But  it  was  argued  that  the  statement  that  a night  watch- 
man was  then  kept  was  true,  and  that  there  was  no  under- 
taking to  keep  one  on  after  the  insurance. 

Such  a construction  of  the  representation  would  be  quite 
illusory.  The  knowledge  that  a watchman  was  kept  while 
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the  application  for  insurance  was  under  consideration,  who 
might  he  withdrawn  the  moment  the  insurance  should  be 
effected,  would  be  of  little  benefit  to  the  company  in  a 
matter  which  they  considered  so  material.  The  answer  to 
the.  question,  however,  represents  that  a watchman  is  kept 
as  a habit.  The  statement  that  a watchman  is  kept  on 
the  premises  at  night,  and  at  all  other  times  when  the  works 
are  not  in  operation  or  when  the  workmen  are  not  present, 
must,  in  my  judgment,  be  held  to  be  a continuing  repre- 
sentation, and  to  be  intended  to  express  a continuous  ever- 
existing  practice,  which  to  be  of  any  avail  in  a matter  so 
material  to  the  company  must  be  treated  as  continuing 
during  the  continuance  of  the  policy. 

The  verdict  for  the  defendants  upon  the  first  count  must 
therefore  stand. 

The  same  question  arises  upon  the  second  count  a§,  upon 
the  first:  namely,  was  it  to  the  knowledge  or  acquiescence 
of  Slaght,  the  insurer,  effected  upon  the  faith  of  the  same 
representations  and  assurances  contained  in  the  application 
to  the  Royal,  upon  the  faith  of  which  the  first  was  effected; 
but  this  question  as  affecting  the  second  count  opens  up 
different  considerations. 

When  Slaght  made  application  to  the  agent  of  the 
Phoenix  at  Woodstock,  to  effect  the  second  policy,  he  made 
no  representations  whatever  to  him  other  than  that  he  had 
already  a policy  with  the  Phoenix  upon  the  same  property. 
The  agent  was  ignorant  of  the  existence  of  the  policy  un- 
til informed  of  it  by  Slaght,  and  he  had  no  information 
whatever  of  any  representations  made  by  Slaght  upon  the 
faith  of  which  that  policy  had  been  effected.  Upon  being 
shewn  the  first  policy  the  agent  abstained  from  taking  any 
written  application  from  Slaght  for  the  second  policy.  He 
himself  drew  up  instead  an  informal  application,  not  how- 
ever for  signature  by  Slaght.  This  informal  application  he 
forwarded  to  the  head  office.  Whether  or  not  Slaght  was 
aware  of  what  was  contained  in  this  paper  did  not  appear. 
It  merely  stated  in  substance  that  Slaght  desired  to  effect 
.a  second  insurance  to  the  amount  of  $2000  upon  the  same 
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property  as  in  policy  1,705,106.  It  does  not  state  that  it 
is  applied  for  under  the  same  circumstances  as  the  previous 
one.  It  is  possible  that  the  agents  at  the  head  office  inferred 
that  it  was.  but  they  had  not  in  their  hands  the  application 
upon  which  the  first  was  obtained,  nor,  so  far  as  we  know, 
a copy  of  it  to  refer  to,  so  that  we  cannot  tell  that  it  was 
passing  in  the  mind  of  the  agent  at  the  head  office,  when 
the  second  policy  was  granted,  that  the  keeping  a watch- 
man was  an  express  condition  upon  the  faith  of  which  the 
first  policy  had  been  effected.  I do  not  think  that  we  must 
necessarily  infer  that  it  was.  As  a matter  of  fact  the  night 
watchman  had  been  removed  before  the  second  policy  was 
applied  for. 

If  the  assurances  contained  in  the  first  application  are  to 
be  inferred  against  Slaght,  as  being  repeated  by  him  upon 
his  second  application,  then  we  must  infer  that  he  was 
making  a statement  deliberately  false. 

I find  a difficulty  in  arriving  at  that  conclusion  by  infer- 
ence from  this  evidence,  unless  we  can  reasonably  infer  that 
it  was  present  to  Slaght’s  mind  that  he  had  obtained  the 
first  policy  upon  the  assurance  as  to  keeping  a night  watch- 
man, and  that  he  intended  that  assurance  to  be  relied  upon 
by  the  defendants,  and  to  be  imported  into  the  second 
policy.  I do  not  think  we  would  be  justified  in  finding  the 
issue  upon  the  seventh  plea  as  to  the  second  policy  against 
the  plaintiff  in  the  interest  of  defendants,  who  certainly 
appear  to  have  entered  into  the  second  policy,  to  say  the 
least,  in  a very  loose  and  precipitate  manner.  The  onus  lay 
upon  the  defendants,  and  they  have  failed  to  satisfy  my 
mind  that  the  second  policy  was  entered  into  upon  the 
faith  of  the  assurance  they  pleaded  as  having  been  made 
by  Slaght  for  the  purpose  of  inducing  the  defendants  to 
enter  into  it. 

The  case  is  one,  however,  in  which  I think  we  are  jus- 
tified, in  the  exercise  of  our  discretion  (instead  of  deciding 
in  the  plaintiff’s  favour  upon  the  second  count  upon  the  evi- 
dence and  record  as  they  now  are)  in  giving  to  the  defen- 
dants an  opportunity  of  supplying  better  evidence,  if  they 
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can,  upon  the  seventh  plea,  and  of  considering  whether  or 
not  a plea  might  be  framed  within  the  fifth  condition  en- 
dorsed upon  the  policy,  shewing  the  materiality,  to  the 
knowledge  of  Slaght,  of  the  information  as  to  a watchman 
as  governing  the  defendants  in  assuming  the  risk,  and  the 
non-communication  by  Slaght  at  the  time  of  his  applying 
for  the  second  policy  of  the  fact  of  his  having  wholly 
withdrawn  the  watchman. 

The  rule  will  therefore  be  to  enter  a verdict  for  the 
defendants  upon  the  first  count,  and  for  a new  trial  confined 
to  the  second  count,  with  liberty  to  defendants  to  plead 
anew  to  such  count,  costs  to  abide  the  event. 

Hagarty,  C.  J.,  and  Galt,  J.,  concurred. 

Rule  accordingly. 


Lyons  y.  The  Globe  Mutual  Fire  Insurance  Company.’ 

Mutual  insurance — Further  assurance  without  notice — Forfeiture — Payment 
oj  assessments  after  time  elapsed — Waiver. 

Defendants,  a mutual  insurance  company,  assessed  plaintiff  in  1875  on 
his  premium  note  5 and  in  August,  1876,  and  before  the  plaintiff  had 
effected  a further  assurance  without  notice  to  the  defendants,  whereby 
the  policy  became  forfeited,  defendants  made  a further  assessment.  On 
the  23rd  September  following  defendants  notified  the  plaintiff  of  this  and 
the  former  assessment,  the  notice  informing  the  plaintiff  that  unless 
both  assessments  were  paid  within  thirty  days  the  policy  would  become 
forfeited.  On  the  17th  October,  1876,  the  premises  were  destroyed 
by  fire,  and  on  the  27th  of  January,  1877,  the  company  received  from 
the  plaintiff  the  amount  of  these  assessments. 

Held,  that  such  receipt  was  not  a waiver  of  the  forfeiture  caused  by  the 
further  assurance  ; and  semble,  that  neither  was  it  a waiver  of  the  for- 
feiture by  non-payment  of  the  assessments  within  the  thirty  days;  for 
such  assessments  were  a debt  which  the  company  had  a right  to  claim, 
loss  or  no  loss. 

Declaration  on  a policy  of  insurance  for  $800,' — 
$200  on  a carriage  shop  and  $600  on  a blacksmith  shop 
adjoining,  for  three  years  from  the  18th  February,  1874, 
namely,  until  the  18th  February,  1877,  alleging  a loss  by 
fire,  and  performance  of  all  conditions  precedent. 
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The  defendants  pleaded,  amongst  other  pleas,  a plea  to 
the  effect  that  after  effecting  the  policy  declared  upon  the 
plaintiff,  in  violation  of  the  terms  of  the  policy,  and  with- 
out the  consent  of  the  defendants,  effected  a policy  on  the 
same  premises  with  another  insurance  company,  i^amely,  the 
Victoria  Mutual  Fire  Insurance  Company,  whereby  and 
by  the  terms  of  defendants’  poliey  it  became  null  and  void. 

To  this  plea  the  plaintiff  replied,  that  after  effecting  the 
further  insurance  in  the  plea  mentioned,  the  plaintiff  duly 
notified  the  defendants  in  writing  of  his  having  effected  it, 
and  the  defendants  did  not  within  two  weeks  after  the 
receipt  of  such  notice,  nor  at  any  time  before  the  fire, 
signify  to  the  plaintiff  their  dissent  thereto. 

There  were  also  other  pleas  setting  up  an  avoidance  of 
the  policy  by  reason  of  non-payment  by  the  plaintiff  of 
assessments  made  upon  his  premium  note,  under  the  pro- 
visions of  the  43rd  and  44th  sections  of  36  Vic.  ch.  44,  0. 

To  these  pleas  the  plaintiff  replied,  insisting  upon  a 
revival  of  the  policy  by  payment  within  the  provisions  of 
the  44th  section  of  the  above  Act,  but  not  averring  such 
payment  to  have  been  before  the  loss  by  fire. 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Woodstock,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  in  1875  the  defendants  assessed  the 
plaintiff  upon  his  premium  note  for  $13.30,  the  poliey 
having  been  upon  the  Mutual  Insurance  principle,  under 
36  Vic.  ch.  44. 

The  plaintiff  said  that  he  did  not  receive  notice  of  this 
assessment  until  about  the  23rd  of  September,  1876. 

In  the  month  of  August,  1876,  before  the  plaintiff  effected 
the  further  policy  with  the  Victoria  Mutual,  or  at  least 
before  the  defendants  had  any  reason  to  believe  or  suspect 
he  had  done  so,  they  made  a further  assessment  upon  the 
plaintiff  for  the  year  running  from  18th  of  February,  1876, 
until  the  termination  of  plaintiff’s  policy,  and  upon  the 
21st  of  September,  1876,  served  the  plaintiff  with  the  usual 
notice,  claiming  the  former  assessment  $13.34,  and  interest 
thereon  amounting  to  40  cents,  and  the  assessment  for  1876, 
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$13.34,  making  in  all  $27.08.  By  this  notice  the  plaintiff 
was  informed  that  unless  the  above  sum  should  be  paid 
within  thirty  days  as  required  by  the  terms  of  the  policy 
the  insurance  should  be  void.  The  plaintiff  did  not  pay  or 
tender  the  above  amount,  or  any  part  thereof,  until  long 
after  the  loss  by  fire,  which  took  place  on  the  17th  October, 
1876,  and  was  a total  loss. 

The  company  alleged  that  the  first  notice  which  they  had 
of  the  plaintiff*  having  effected  the  further  insurance  with 
the  Victoria,  set  up  in  the  plea,  was  by  the  plaintiff’s  claim 
papers  after  the  fire,  which  the  defendants  received  in 
November,  1876.  No  payment  or  tender  of  the  assessments 
was  made  by  the  plaintiff  until  the  27th  of  January,  1877. 
The  defendants,  who  were  then  relying  upon  the  forfeiture 
by  reason  of  the  second  insurance,  received  the  assessment 
amount,  viz.,  the  $27.08,  not  intending  in  fact,  as  the  evi- 
dence shewed,  to  waive  thereby  any  forfeiture,  but  believing 
themselves  entitled  under  the  Act  to  retain  the  assessment 
and  also  to  insist  upon  the  forfeiture. 

At  the  trial  th  e learned  Judge  permitted  the  plaintiff  to 
file  a further  replication  to  the  pleas,  setting  up  the  for- 
feiture by  reason  of  the  subsequent  insurance  effected  with 
the  Victoria  Mutual,  which  replication  in  substance  alleged 
“ that  after  the  defendants  had  notice  of  the  subsequent 
insurance  by  the  plaintiff’s  claim  papers  furnished  after  the 
fire,  the  plaintiff  "paid  to  the  defendants  two  certain  assess- 
ments made  upon  the  plaintiff’s  premium  note  in  respect  of 
a period  covering  the  time  of  the  said  loss,  to  wit,  from  the 
18th  of  February,  1875,  to  the  18th  of  February,  1877, 
amounting  to  $27.08,  which  amount  the  defendants  received 
and  still  retain,  whereby  the  defendants  waived  the  said 
alleged  forfeiture.” 

To  this  replication  the  defendants  demurred,  and  they 
also  joined  issue. 

The  learned  Judge  found,  as  a matter  of  fact,  that  the 
plaintiff  never  had  given  notice  to  the  defendants  of  the 
subsequent  insurance  before  the  fire,  as  he  had  alleged  he 
had.  He  expressed  his  opinion  to  be  that  the  effect  in  law 
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of  the  defendants  receiving  the  assessments  on  the  27th  of 
January,  1877,  was  to  constitute  a waiver  of  all  the  for- 
feitures relied  upon  by  the  defendants.  He  however  entered 
a nonsuit,  leaving  the  plaintiff  to  move  to  set  it  aside. 

In  this  term,  May  25,  1877,  Osier  obtained  a rule  nisi  to 
set  aside  the  nonsuit  and  to  enter  a verdict  for  the  plain- 
tiff, with  a reference  to  the  Judge  of  the  County  Court  of 
the  county  of  Brant  to  ascertain  the  amount  of  damages, 
this  course  having  been  agreed  upon  between  the  parties 
at  the  trial  in  case  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover. 

During  the  same  term,  June  6, 1877 , Hardy,  Q.  C.,  shewed 
cause.  The  evidence  shewed  that  the  company  never 
received  any  notice  of  the  further  insurance,  and  therefore 
the  policy  became  forfeited.  The  policy  was  also  forfeited 
for  non-payment  of  the  assessments  within  the  proper  time, 
and  the  payment  and  acceptance  of  the  assessments  did 
not  constitute  a waiver  of  the  forfeiture  thus  incurred. 
Both  assessments  were  made  before  the  further  assurance 
was  effected,  and  were  a debt  due  the  company,  which  they 
were  entitled  to  sue  for  and  recover  payment  of,  not- 
withstanding the  policy  was  forfeited.  There  was  no 
payment  in  fact,  for  the  agent  did  not  wish  to  receive  the 
amount,  but  it  was  paid  by  the  insured  voluntarily.  More- 
over the  agent  had  no  authority  to  receive  the  money  and 
waive  the  forfeiture : Smith  v.  Mutual  Ins.  Co.  of  Clinton, 
27  C.  B.  411 ; Phillips  on  Insurance,  5th  ed.,  vol.  i.,  sec. 
499  ; Merritt  v.  Niagara  District  Mutual  Ins.  Co.,  18  U. 
C.  R.  529 ; Billington  v.  Canadian  Mutual  Ins.  Co.,  39 
U.  C.  R.  433 ; Davis  v.  Canada  Farmers'  Mutual  Ins.  Co., 
39  U.  C.  R.  452 ; Morrison  v Universal  Marine  Ins.  Co., 
L.  R.  8 Ex.  197. 

M.  C.  Cameron,  Q.  C.,  and  Fitch,  contra.  The  accep- 
tance of  the  payment  of  the  assessments  had  the  effect  of 
waiving  the  forfeiture  and  reviving  the  policy,  and  Smith 
v.  Mutual  Ins.  Co.  of  Clinton,  27  C.  P.  441.  is  conclusive 
on  this  point.  The  waiver  is  to  all  intents  and  purposes, 
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and  dates  back  to  the  commencement  of  the  policy,  so  as 
to  revive  the  policy,  not  only  for  the  forfeiture  incurred  by 
the  non-payment  of  the  assessments  within  the  proper 
time,  but  also  for  that  caused  by  the  effecting  of  the  fur- 
ther insurance. 

June  27,  1877.  Gwynne,  J.,  delivered  the  judgment  of 
the  Court. 

This  case  is  before  us  under  the  Law  Reform  Act,  and 
we  have  to  discharge  the  duties  of  jurors  as  well  as  Judges. 

We  have  no  hesitation  in  finding  as  a fact,  as  was  found  by 
the  learned  Judge  at  the  trial,  that  the  plaintiff  had  not  in 
fact  ever  given  notice  to  the  defendants  of  the  subsequent 
insurance  now  complained  of  at  any  time  before  the  fire, 
nor  at  all  except  by  his  claim  papers  put  in  after  the  fire. 

The  evidence  further  clearly  establishes  that  the  plain- 
tiff had,  as  he  himself  admits,  notice  of  the  assessments  on  or 
about  the  23rd  of  September,  1876.  The  fire,  which  caused 
a total  loss,  took  place,  it  is  true,  upon  the  17th  of  October, 
but  was  the  plaintiff  for  that  reason  less  liable  to  pay  the 
assessment  within  the  period  pointed  out  in  the  43rd  and 
44th  sections  of  the  36  Vic.  ch.  44,  0.,  subject  to  the  con- 
sequences mentioned  in  the  Act  in  case  he  should  omit  to 
do  so  ? At  the  time  of  the  fire  his  position  would  seem  to 
have  been,  in  so  far  as  relates  to  the  non-payment  of  the 
assessment,  that  he  would  be  entitled  to  recover  under  the 
policy  if  he  should  pay  the  assessment  within  the  time 
pointed  out  in  the  Act. 

Whether  the  defendants,  the  loss  having  occurred  before 
the  expiration  of  the  time  within  which  the  plaintiff  could 
have  paid  the  assessment  so  as  to  preserve  the  policy  in 
force,  were  obliged  to  look  merely  to  the  amount  payable 
to  the  plaintiff  for  payment  of  the  assessment,  and  so  upon 
the  loss  occurring  time  could  no  longer  run  against  the 
plaintiff  so  as  to  cause  a forfeiture  of  his  policy,  if  he  should 
not  pay  within  the  prescribed  time,  is  a point  which  has 
not,  we  believe,  heretofore  arisen.  The  plaintiff  does  not 
appear  to  have  acted  upon  any  such  belief,  for  upon  the  27th 
of  January  he  pays  the  assessment. 
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Now  if  the  loss  occurring  during  the  30  days  given  to  the 
plaintiff  to  pay  the  assessment  after  receiving  notice,  did 
not  stop  the  further  running  of  time  against  the  plaintiff 
then  the  policy  was  avoided  for  non-payment  of  the  assess- 
ment upon  about  the  23rd  October,  1876,  and  in  such  case 
it  would  seem  that  under  the  Act  the  defendants  might  have 
sued  for  such  assessment  at  any  time  after  the  expiration 
of  thirty  days  from  notice  of  the  assessment  having  been 
given,  and  have  recovered  the  same  with  costs  of  suit 
without  waiving  any  forfeiture  arising  from  non-payment 
of  such  assessment. 

The  revival  of  a policy  upon  payment  of  an  overdue 
assessment  mentioned  in  the  44th  section  of  the  Act,  would 
seem  to  be  a revival  before  at  least  a total  loss,  for  upon  a 
total  loss  occurring  the  policy  can  have  no  continuing 
vitality  by  way  of  protection  against  loss,  but  exists  only 
as  affording  a cause  of  action  for  a loss  incurred.  The  term 
“ revival”  points  rather  to  the  continuance  of  a policy  as  a 
security  against  loss  not  yet  suffered,  than  to  a right  of 
enforcing  a policy  by  suit  after  loss  already  suffered. 

To  hold  that  the  payment  after  loss  of  overdue  assess- 
ments,  the  non-payment  of  which  constituted  a statutory 
forfeiture,  should  revive  a cause  of  action  already  lost  by 
the  forfeiture  of  the  policy,  would  be  a decision  very  differ- 
ent from  that  in  Smith  v.  Mutual  Ins.  Co.  of  Clinton , 27 
C.  P.  441. 

In  that  case  we  held  that  the  levying  a subsequent  assess- 
ment upon  the  insurer’s  premium  note  after  a forfeiture  for 
non-payment  of  a previous  assessment,  and  the  accepting 
payment  of  these  two  assessments  before  any  loss  had 
happened,  constituted  a revival  of  the  policy  as  a continuing 
security.  There  the  acts  of  levying  the  subsequent  assess- 
ment and  of  accepting  payment  of  it  and  of  the  previous 
assessment,  default  in  payment  of  which  latter  constituted 
the  forfeiture  relied  upon,  were  inconsistent  with  the  for- 
feiture relied  upon.  And  we  held  that  the  company  could 
not  get  rid  of  the  effect  of  such  acts  of  their  own  by  alleg- 
ing that  their  officer  had  levied  the  subsequent  assessment 
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and  accepted  payment  of  both  by  mistake,  because  their 
acts  had  led  the  insured  person  naturally  to  rely  upon  the 
policy  as  a subsisting  security  against  the  loss  which  sub- 
sequently happened.  But  the  acceptance  after  total  loss  of 
a debt  due  loss  or  no  loss,  is  not  inconsistent  with  a reliance 
upon  a forfeiture  occasioned  by  non-payment  of  the  assess- 
ment so  received  within  the  prescribed  period  limited  by 
statute,  and  the  acceptance  of  such  a debt  after  total  loss 
could  not  in  any  manner  mislead  or  injuriously  affect  the 
person  paying  it.  So  that  to  our  mind  it  does  not  appear 
that  the  payment  in  this  case  of  the  assessments  made 
before  loss,  upon  the  27th  of  January,  1877,  more  than  three 
months  after  the  happening  of  the  loss,  can  by  mere  force 
of  law  be  treated  as  a waiver  of  the  forfeiture  occasioned 
by  non-payment  of  the  assessment  within  the  statutory 
period  prescribed  after  the  insured  received  notice  of  the 
assessments ; but  we  are  clearly  of  opinion  that  the  receipt 
of  such  overdue  assessment  cannot  be  held  to  operate  by 
force  of  law  as  a waiver  of  a forfeiture  incurred  by  reason 
of  the  plaintiff  having  effected  the  subsequent  insurance 
without  notice  to  and  the  consent  of  the  defendants,  such 
a forfeiture  having  no  connection  whatever  with  the  pay- 
ment or  non-payment  of  assessments  made  upon  the  insured 
person’s  premium  note. 

The  receipt  of  overdue  assessments,  which  were  earned 
and  made  before  the  subsequent  insurance  now  relied  upon 
as  a cause  of  forfeiture  was  effected,  and  which  assessments 
created  a debt  due  to  the  company  before  they  had  any 
knowledge  that  the  act  constituting  the  forfeiture  had  been 
committed,  and  wholly  irrespective  of  the  fact  of  its  hav- 
ing been  or  not  having  been  committed,  cannot,  in  our  judg- 
ment, upon  any  principle  be  construed  to  have  the  force  in 
law,  against  the  actual  intention  of  the  company,  to  reinstate 
a cause  of  action  upon  a policy  which  upon  the  occasion  of 
the  subsequent  insurance  being  so  effected  became  forfeited 
by  the  terms  of  the  statute  under  which  alone  the  plaintiff 
can  sue.  Indeed  it  seems  to  us  that  no  parol  acquiescence, 
nor  anything  short  of  an  instrument  under  the  seal  of  the 
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company,  executed  with  the  deliberate  design  and  for  the 
purpose  of  reinstating  the  cause  of  action,  could,  after  loss, 
have  any  such  effect.  Merritt  v.  Niagara  District  Mutual 
Ins.  Co.,  18  U.  C.  R.  529,  is  an  express  authority  upon 
his  point;  but  the  point  appears  clear  upon  principle. 

When  the  fire  which  occasioned  the  loss  now  sued  for 
occurred  the  policy  had  been  already  avoided  by  the 
statute,  by  reason  of  the  subsequent  insurance,  although 
the  defendants  had  then  no  knowledge  of  the  existence  of 
such  subsequent  insurance,  There  is  nothing  in  the  sta- 
tute which  in  such  a state  of  facts  gives  to  the  plaintiff  a 
cause  of  action  which  he  had  not  when  the  loss  occurred ; 
and  without  some  statutory  provision  to  that  effect,  there  is 
nothing  in  this  case  which  could  revive  a cause  of  action 
already  lost  by  a violation  by  the  plaintiff  of  a statutory, 
as  well  as  an  express  condition  in  the  policy.  The  defen- 
dants might  have  enforced,  in  our  judgment,  payment  of 
the  debt  accrued  by  non-payment  of  the.  assessment  while 
insisting  upon  the  forfeiture  occasioned  by  the  breach  of 
the  condition  against  double  insurance,  and  we  can  see  no 
principle  which  can  make  the  acceptance  without  suit  of 
the  payment  of  such  a debt  after  loss  a waiver  of  a 
cause  of  forfeiture  occasioned  by  such  double  insurance. 

The  rule  therefore  should  be  to  enter  a verdict  for  the 
defendants. 


Rule  accordingly. 
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Pettigrew  y.  The  Grand  Elver  Farmers’  Mutual 
Assurance  Company. 


Insurance — Insurable  interest — Land  conveyed  for  illegal  purpose. 

The  plaintiff  owned  certain  land,  on  which  there  were  buildings  erected, 
under  a deed  from  his  father,  having  paid  $500  for  it,  which  he  had 
raised  by  a mortgage  on  the  land  to  one  A.  Afterwards,  in  conse- 
quence of  being  sued,  as  he  said,  about  a girl,  he  re-conveyed  the  land 
to  his  father,  the  consideration  being  $50,  but  subject  to  the  mortgage. 
The  plaintiff  notwithstanding  continued  to  reside  on  and  work  the  land, 
taking  the  rents  and  profits  as  before,  and  paying  off  the  mortgage, 
which  he  had  reduced  to  $200.  It  was  understood  between  them  that 
the  father  was  merely  to  hold  the  land  for  the  plaintiff,  and  was  to  re- 
convey whenever  the  plaintiff  wished,  which  the  father  stated  he  was 
always  ready  to  do.  While  the  father  so  held  the  land  the  plaintiff 
effected  an  insurance  on  the  buildings. 

Held , that  he  had  an  insurable  interest  therein. 

Declaration  for  loss  on  a policy  of  insurance  against 
fire,  dated  27th  November,  1876,  on  buildings  and  goods, 
with  an  averment  of  interest  in  the  premises  insured  to 
the  amounts  insured. 

The  only  plea  necessary  to  notice  is  the  third,  namely : 
that  at  making  of  the  term  of  the  policy,  and  from  thence 
and  until  and  at  the  time  of  the  loss,  the  plaintiff  was  not 
interested  as  alleged. 

The  case  was  tried  before  Morrison,  J.,  without  a jury, 
at  Cayuga,  at  the  Spring  Assizes  of  1877. 

The  only  question  was  as  to  $130,  being  the  loss  on  a 
barn  and  shed,  the  residue  being  on  chattels. 

The  fire  occurred  on  9th  February,  1877. 

On  the  8th  January,  1876,  the  plaintiff’s  father  conveyed 
to  the  plaintiff  in  fee  the  lands,  namely,  fifty  acres,  inclu- 
ding the  buildings  in  question  for  $500,  which  fhe  plaintiff 
paid  by  money  raised  by  him  on  mortgage  to  that  amount 
on  the  same  land  to  one  Anderson. 

It  appeared  that  the  plaintiff,  in  consequence  of  his  being 
sued,  as  he  swore,  “ about  a girl,”  by  deed  dated  6th  Sep- 
tember, 1876,  conveyed  this  land  to  his  father,  in  consider- 
ation of  $50,  subject  to  the  payment  by  the  grantee  of  the- 
mortgage  to  Anderson. 
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The  plaintiff  continued  as  before,  living  on  and  working 
the  land;  and  he  and  the  father  both  swore  that  there  was 
no  consideration  for  the  transfer,  except  as  aforesaid. 

The  plaintiff  swore  that  he  did  not  really  sell  the  land  to 
his  father : that  his  father  was  to  hold  it  for  him ; and  it 
was  understood  he  was  to  get  a deed  at  any  time  he 
wanted  it : that  he  took  all  crops,  profits,  &c.,  the  same  as 
before,  and  his  father  never  made  any  claim:  that  he  had 
gone  on  paying  up  the  mortgage  to  Anderson,  and  the  . 
amount  was  reduced  to  about  $200. 

The  father  swore  that  the  'deed  was  only  made  to  him, 
as  the  plaintiff  thought  he  was  getting  into  trouble,  and  to 
prevent  its  being  seized,  and  there  was  a verbal  under- 
standing he  was  to  get  it  back  when  he  asked  for  it:  that  in 
the  preceding  fall  or  beginning  of  the  past  winter,  he  had 
given  the  deed  to  the  plaintiff  to  have  it  reconveyed  to 
him.  He  proved  that  his  son  had  paid  him  the  $500  for 
the  land,  borrowing  it  from  Anderson  : that  he  held  it  not 
as  his  own  land:  that  the  plaintiff  was  to  pay  the  mort- 
gage, not  the  father. 

The  defendants  wished  at.  the  trial  to  add  a plea  of  mis- 
representation as  to  the  state  of  the  title,  as  the  plaintiff 
had  told  the  agent  that  he  had  a deed.  This  was  not  done. 

The  learned  Judge  entered  a verdict  for  the  plaintiff  for 
$551,  the  whole  amount  claimed. 

In  this  term,  May  25th,  1877,  MacKelcan,  Q.C.,  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  reduce  the  verdict 
by  the  $130  on  the  barn  and  shed. 

During  the  same  term,  June  8,  1877,  J.  K.  Kerr,  Q.  C., 
shewed  cause.  The  plaintiff  had  an  insurable  interest. 
He  was  in  possession  of  the  land  and  in  receipt  of  the 
rents  and  profits.  The  land  was  merely  conveyed  to  the 
father  in  consequence  of  the  son  having  got  into  some 
scrape  about  a girl,  but  the  father  was  ready  and  willing 
to  reconvey  to  the  son  whenever  he  wished,  and  the 
defendants  cannot  set  up  that  the  plaintiff*  cannot  compel 
the  father  to  convey,  in  the  face  of  the  father’s  evidence 
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that  he  is  ready  and  willing  to  convey.  The  plaintiff 
cannot  be  in  any  worse  position  than  if  he  had  never 
had  a conveyance  at  all,  but  had  merely  entered*  and 
worked  the  land  for  some  years  under  a verbal  promise  of 
the  father  to  convey,  and  his  declaration  of  his  readiness 
to  do  so:  Milligan  v.  Equitable  Ins.  Co .,  16  U.  C.  R 
314;  Laidlaw  v.  Liverpool,  &c.,  Ins.  Co.,  13  Grant  377; 
Clarke  on  Insurance,  64,  71,  78,  134  ; Ex  parte  Y allop,  15 
Yes.  60;  Ex  parte  Houghton,  17  Yes.  251,  253;  Davies  v- 
Home  Ins.  Co.,  24  U.  C.  K.  364,  3 E.  & A.  269 ; Merrick  v. 
Provincial  Ins.  Co.,  14  U.  C.  R 439  ; Marks  v.  Hamilton, 
7 Ex.  323 ; Smith  v.  Provincial  Ins.  Co.,  18  C.  P.  223 ; 
Haigh  v.  Kaye,  L.  R 7 Ch.  469. 

MacKelcan,  Q.  C.,  contra.  The  cases  shew  that  where 
the  land  is  conveyed  for  an  improper  or  unlawful  purpose, 
or  where  fraud  is  attempted  thereby,  there  will  be  no 
trust ; and  so  here  there  was  no  trust  from  the  father  to 
the  son,  but  the  conveyance  was  absolute.  There  must  be 
a right  to  enforce  the  trust,  and  the  son  could  not  have 
compelled  the  father  to  have  conveyed  to  him.  The  son 
had  no  title  in  law  and  no  claim  in  equity,  and  had  there- 
fore no  insurable  interest : Ernes  v.  Barber,  15  Grant  679 ; 
Langlois  v.  Baby,  10  Grant  358,  11  Grant  21 ; Groves  v. 
Groves,  3 Y.  & J.  163,  175  ; Dyer  v.  Dyer,  Wh.  & Tud.  L.  C., 
4th  .ed.,  212-3;  Phelan  v.  Fraser,  6 Grant  336;  Ex  parte 
Bell,  1 Glyn  & J.  282 ; Dolphin  v.  Aylward,  L.  R 4 H.  L. 
486;  May  on  Fraudulent  and  Voluntary  Conveyances, 
426,  433. 

June  27,  1877.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  think  we  must  take  the  case  simply  on  the  traverse 
of  interest  as  alleged,  and  that  the  only  question  for  us  is, 
whether  the  plaintiff  had  an  insurable  interest. 

The  case  was  argued  almost  wholly  on  the  question, 
whether  the  plaintiff  could  compel  his  father  to  reconvey 
to  him  : that  equity  would  not  assist  him,  as  the  convey- 
ance was  for  an  illegal  consideration,  and  “potior  est  con- 
ditio possidentis  I 
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It  must  be  noticed  that  there  was  no  proof  that  any 
creditor  was  defrauded,  or  that  in  fact  any  claim  was  liti- 
gated or  established  as  the  plaintiff  dreaded. 

The  plaintiff  puts  it  that  his  father  merely  holds  the 
land  as  a bare  trustee.  The  defendants  say  that  he  cannot 
enforce  the  trust.  But  the  trustee  comes  forward  and 
declares  that  he  is  such  bare  trustee,  and  is  ready  at  any 
moment  to  reconvey  as  the  .plaintiff  may  wish. 

We  must  consider  whether  the  defendants  can  be  heard 
to  urge  that  the  trustee  may  refuse  to  do  what  he  swears 
he  is  ready  to  do. 

If  the  plaintiff  can  establish  the  trust,  we  have  no  doubt 
he  had  an  insurable  interest. 

He  was  certainly  in  actual  possession  and  receipt  of 
rents  and  profits,  using  the  land  as  his  own.  He  had  the 
right  to  insure  the  crops.  But  it  is  said  he  had  no  interest 
in  the  barn  and  shed.  So  long  as  they  sheltered  his  crops, 
he  certainly  had  an  interest  in  their  preservation  to  some 
extent. 

If  the  defendants’  contention  prevail,  the  plaintiff  was 
merely  the  tenant  at  will  of  his  father.  He  might  so 
remain  for  any  number  of  years,  possibly  till  his  title  was 
complete  by  statutable  possession. 

Speaking  of  tenants  at  will,  it  is  said  in  Bunyon  on 
Fire  Insurance,  16  : “ Having  the  usufruct  and  possession, 
it  would  be  difficult  to  contend  that  they  were  without  an 
interest,  and  having  regard  to  the  cases  * * respecting 

bailees,  it  may  be  assumed  they  may  also  insure.” 

In  Phillips  on  Insurance,  vol  i.,  sec.  174,  it  is  said  : “ The 
peril  or  event  insured  against  must  be  such,  that  its 
happening  might  bring  upon  the  insured  pecuniary  loss. 
It  is  sufficient  that  it  might  bring  a loss,  and  by  no  means 
necessary  that  it  should  certainly  have  that  consequence.” 

The  celebrated  statement  of  insurable  interest  in  Lucena 
v.  Craufurd,  3 B.  & P.  75,  2 B.  & P.  N.  R.  269,  as  to  the 
prizes  captured,  and  the  reasonable  prospect  of  Govern- 
ment sanctioning  the  claims,  &c.,  will  be  found  in  some  of 
the  cases  cited,  and  in  most  text  books. 

10 — VOL.  xxviii  c.  p. 
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The  plaintiff’s  case  cannot  be  worse  than  if  he  never  had 
a deed  of  the  property,  but  was  in  possession  for  some 
years  with  the  full  assent  of  his  father,  the  owner,  who 
had  promised  to  convey  to  him  at  any  time,  and  allowed 
him  to  expend  his  labour,  &c.,  thereon,  on  the  faith  of 
such  conveyance,  the  father  declaring  his  readiness  at  any 
time  to  fulfil  the  verbal  promise. 

We  incline  to  think  that  the  son  there  would  have  an 
insurable  interest,  apart  from  any  question  of  misrepresen- 
tation of  the  true  state  of  the  title,  &c. 

We  do  not  see  the  right  of  the  defendants  to  base  their 
defence  on  the  idea  that  the  father  will  do  what  he  swears 
he  does  not  mean  to  do. 

As  James , L.  J.,  says,  in  a case  in  which  the  “ in  pari 
delicto  melior  est  conditio  ” doctrine  was  discussed,  the 
land  having  been  conveyed  for  a purpose  very  like  the 
present : “ If  a defendant  means  to  say  that  he  claims  to 
hold  property  given  to  him  for  an  immoral  purpose,  in 
violation  of  all  honour  and  honesty,  he  must  say  so  in  plain 
terms,  and  must  clearly  put  forward  his  own  scoundrelism 
if  he  means  to  reap  the  benefit  of  it  ” : Haigh  v.  Kaye, 
L.  R 7 Ch.  473. 

The  defendants  urge  that  the  father  must  be  assumed 
to  take  this  description  of  defence. 

No  case  has  been  cited  clearly  supporting  this  view. 

We  do  not  feel  inclined  to  make  a precedent. 

The  plaintiff  wTas  in  actual  possession  of  the  subject 
matter  of  the  insurance.  He  had  fully  paid  for  this  pro- 
perty. He  was  still  liable  on  his  covenant  to  Anderson  for 
the  mortgage  money.  He  was  directly  interested,  at  least 
to  some  extent,  in  the  barn  and  shed  used  for  his  crops, 
&c.,  and  his  trustee  declares  on  oath  his  readiness  at  any 
moment  to  perfect  his  legal  title. 

Without  plunging  into  the  innumerable  cases  on  insur- 
able interest,  we  think  we  violate  no  authority  in  holding 
the  plaintiff  entitled  to  recover. 

See  Stevenson  v.  London  &c.  Ins.  Co.,  26  U.  C.  R 148 ; 
Davies  v.  Home  Assurance  Co.,  3 E.  & A.  269;  Waters  v. 


CLARKE  V.  GARRETT  ET  AL. 


75 


Monarch  Assurance  Co.,  5 E.  & B.  870;  London  and  North- 
Western  R.  W.  Co.  v.  Glyn,  1 E.  & E.  652;  Hoskins  v. 
Mitcheson , 14  TJ.  C,  R 551. 

Rule  discharged. 


Clarke  y.  Garrett  et  al. 


Computation  of  time — Division  Courts  Act , C.  S.  TJ.  C.  ch.  19,  sec.  141 — 
32  Vic.  ch.  23,  sec.  24,  0. — Renewal  of  executions. 

By  sec.  141  of  the  Division  Courts  Act,  Consol.  Stat.  U.  C.  ch.,  19,  it  is 
enacted  that  every  execution  “shall  be  returnable  within  thirty  days 
from  the  date  thereof.” 

Held , that  in  computing  such  thirty  days  the  day  of  issue  is  excluded,  so 
that  a writ  issued  on  the  24th  April  was  in  force  on  the  24th  May,  and 
capable  of  being  renewed  on  that  day  under  32  Vic.  ch.  23,  sec.  24, 
0.,  which,  even  if  introducing  the  rule  of  the  C.  L.  P.  Act,  sec.  342,  in 
computing  the  time  for  renewal  of  writs,  so  as  to  make  both  days  in- 
clusive, does  not  affect  their  original  duration. 

Action  against  a Division  Court  bailiff  and  his  sureties 
on  their  bond. 

The  first  count  of  the  declaration  was  for  not  returning 
writs  of  execution. 

The  second  count  was  for  a false  return. 

Pleas:  1.  Not  guilty.  2.  Did  return  the  writs.  8.  That 
there  were  three  prior  writs  of  execution  in  the  bailiff’s 
hands,  after  satisfying  which  there  were  no  moneys  in  the 
bailiff’s  hands  to  apply  on  the  plaintiff’s  execution. 

Issue. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury, 
at  Belleville,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  prior  to  this  action  the  defendant 
Garrett,  as  Division  Court  bailiff,  had  three  writs  of 
execution  in  his  hands  prior  to  an  execution  of  the 
plaintiff.  These  executions  were  issued  on  the  24th 
April,  and  renewed  on  the  24th  May. 

The  plaintiff  contended  that  these  executions  had  expired 
on  the  23rd  May,  for  that  in  the  time  allowed  under  [the 
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141st  section  of  the  Division  Court  Acb  both  days  were 
inclusive. 

The  defendant  contended  that  the  first  day  was  exclusive 
and  the  last  inclusive,  and  that  therefore  the  writs  were 
properly  renewed  and  in  force. 

The  learned  Judge  held  that  both  days  were  inclusive, 
and  that  therefore  these  three  executions  prior  to  the 
plaintiff’s  had  expired  prior  to  renewal ; and  he  entered  a 
verdict  for  the  plaintiff  for  the  full  amount  of  his  claim. 

It  appeared  that  on  obtaining  the  verdict  it  was 
contended,  on  behalf  of  the  plaintiff,  that  under  the  149tli 
section  of  the  Division  Court  Act  the  plaintiff'  was  entitled 
to  enter  judgment  forthwith,  and  to  issue  immediate 
execution  thereon  ; and  the  plaintiff  accordingly  obtained 
the  record  from  the  deputy  clerk,  entered  judgment,  and 
issued  execution,  without  waiting  for  the  lapse  of  the  first 
four  days  of  term. 

The  defendant  contended  that  the  plaintiff  could  not 
enter  judgment  and  issue  execution  until  the  lapse  of  the 
first  four  days  of  term  ; and  he  obtained  an  order  in 
chambers  staying  proceedings  until  term. 

In  this  term,  May  28,  1877,  J.  B.  Clarke  obtained  a 
rule  nisi  under  the  Law  Reform  Act  to  set  aside  the 
verdict  entered  for  the  plaintiff,  and  to  enter  a verdict 
for  the  defendant,  or  to  reduce  the  verdict  to  $9.45,  being 
the  amount  the  bailiff  had  in  his  hands  after  satisfying  the 
prior  executions ; also  to  set  aside  the  judgment  entered 
and  execution  issued  herein,  on  the  ground  that  it  had 
been  issued  too  soon. 

During  the  same  term,  June  8,  1877,  Belamere  shewed 
cause.  This  action  is  brought  against  the  Division  Court 
bailiff  and  his  sureties  under  sec.  148  of  the  Division  Courts 
Act,  Consol.  Stat.  U.  C.  ch.  19  ; and  the  only  question  is, 
whether  the  prior  writs  in  the  bailiff’s  hands  were  pro- 
perly renewed,  the  plaintiff’s  contention  being  that  they 
were  not.  The  words  used  in  the  141st  section  are,  that 
the  writs  shall  be  returnable  “ within  thirty  days,”  &c. 
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The  use  of  the  word  “ within”  would  make  both  days 
inclusive,  so  that  the  renewal  on  the  24th  May  was  too 
late.  Moreover  under  sec.  24  of  32  Yic.  ch.  23,  0.,  by  which 
Division  Court  executions  are  made  renewable,  the  mode 
of  renewal  provided  by  the  Common  Law  Procedure  Act 
is  to  be  adopted,  and  there  both  days  are  inclusive,  ac- 
cording to  section  342  of  that  Act : Culloden  v.  Mc- 

Dowell, 17  U.  C.  R.  357.  Then  as  to  the  other  point : 
Sec.  149  of  the  Division  Court  Act  says,  that  upon 
judgment  being  obtained  execution  shall  issue  immediately. 
The  word  judgment  would  include  verdict,  and  would 
therefore  authorize  the  immediate  execution  which  has 
been  here  issued  : Maxwell  on  Statutes,  282. 

J.  B.  Clarke,  contra.  As  to  the  first  point : The  general 
rule  in  the  construction  of  statutes  of  this  character  is, 
that  the  first  day  is  exclusive  and  the  last  inclusive. 
This  is  the  only  construction  that  can  be  placed  on  the 
141st  sec. ; and  it  is  not  affected  by  sec.  24  of  32  Yic.  ch. 
23,0.,  which  only  applies  to  renewal  of  writs,  and  not  to  their 
original  duration  : McCrea  v.  Waterloo  Mutual  Ins.  Co., 
26  C.  P.  431,  437  ; Carroll  v.  Lunn,  7 C.  P.  510,  512.  The 
prior  writs  were  therefore  in  force,  and  the  verdict  should 
be  reduced  to  $9.45,  the  amount  remaining  in  the  bailiff’s 
hands.  As  to  the  second  point,  sec.  149  only  applies 
where  judgment  has  been  obtained,  and  it  cannot  be  con- 
strued so  as  to  include  a verdict.  The  plaintiff  therefore 
should  have  waited  until  the  lapse  of  the  first  four  days  of 
term  before  entering  judgment  and  issuing  execution. 

June  27th,  1877.  Hagarty,  C.  J. — The  only  question 
to  be  decided  is  this  : A Division  Court  execution  was 
issued  and  given  to  the  bailiff  on  the  24th  April,  and  was 
renewed  on  the  24th  May.  The  plaintiff  contends  that 
the  renewal  was  too  late,  and  the  writ  spent. 

The  Consol.  Stat.  U.  C.,  ch.  19,  sec.  141,  .reads  thus  : 
“Every  execution  shall  be  dated  on  the  day  of  its  issue, 
and  shall  be  returnable  within  thirty  days  from  the  date 
thereof.” 
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By  32  Vic.,  ch.  23,  sect.  24,  0.,  these  words  are  to  be  added 
and  read  as  part  of  the  section  : “ But  may  from  time 
to  time,  be  renewed  by  the  clerk,  at  the  instance  of  the 
execution  creditor,  for  thirty  days  from  the  date  of  such 
renewal,  in  the  same  manner  and  with  the  same  effect,  as 
like  writs  from  the  Courts  of  Record  may  be  renewed 
under  the  provisions  of  the  Common  Law  Procedure  Act.’5 

We  find  nothing  in  the  Consolidating  Act  as  to  the 
• manner  in  which  time  is  to  be  computed,  though  in  many 
clauses  where  an  act  is  to  be  done  in  a named  time,  as  e.  g. 
“ eight  days,”  the  words  “ at  least  ” are  added. 

In  the  rules  made  by  the  committee  of  County  Court 
Judges  time  is  mentioned,  as  in  rule  82,  as  to  serving 
summonses : “ Neither  the  day  of  service  nor  the  day  of 
holding  the  Court  is  to  be  counted”  ; and  in  rules  128, 132, 
142,  &c.,  when  a time  is  prescribed  so  many  days  from  the 
day  of  doing  the  act. 

Now  practically  the  epiestion  before  us  is,  whether  on 
the  24th  May,  the  writs  were  spent  or  operative  writs. 

For  many  years  there  was  no  provision  for  renewing 
executions.  The  execution  was  issued  on  24th  April ; if 
the  day  of  issue  and  date  be  counted,  the  thirty  days 
would  expire  with  the  23rd  May,  and  on  24th  May  there 
would  be  no  writ  to  renew. 

But  if  the  day  of  issue  and  date  be  not  counted  the 
writ  was  certainly  operative  on  24th  May,  the  last  day  of 
its  statutable  life.  It  was  returnable  that  day,  but  a 
seizure  made  under  it  on  that  day  would,  we  think,  be 
valid. 

The  ordinary  rule  of  computing  time  is  stated  in  our 
judgment  in  McCrea  v.  Waterloo  Mutual  Ins.  Co.,  26  C. 
P.  437.  The  day  of  the  date  of  issue  would  be  exclusive 
and  the  thirty  days  counted  from  and  without  that  day : 
Maxwell  on  Statutes,  310. 

But  the  plaintiff  contends  that  the  amendment  to  the 
clause  introduces  the  method  of  computation  of  time, 
under  the  C.  L.  P.  Act,  and  that  both  days  are  thereby 
made  inclusive. 
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But  conceding,  if  necessary,  that  everything  about 
the  renewing  of  writs  must  be  governed  by  the  time 
computation  of  the  C.  L.  P.  Act,  the  question  with  us  is 
whether  on  the  24th  May  the  statutable  power  of  renewal 
could  be  applied  to  these  writs. 

If  they  were  still  alive  and  operative  on  that  day  the 
renewal  might  take  place. 

We  do  not  see  how  we  can. hold  that  the  new  power  to 
renew  must  in  effect  shorten  by  one  day  the  span  of  life 
allowed  by  law  to  Division  Court  executions. 

G WYNNE,  J. — Assuming  the  writs  of  execution  which 
issued  on  the  24th  April  to  have  been  renewed  upon  the 
24th  of  May,  I agree  with  the  Chief  Justice  that  they 
were  in  force  when  the  plaintiff’s  writ  was  placed  in  the 
bailiff’s  hands. 

I say,  assuming  them  to  have  been  so  renewed,  for 
although  they  bore  date  as  renewed  upon  the  24th  May, 
still  the  evidence  of  the  utterly  irregular  manner  in  which 
the  business  of  the  Division  Court  clerk  who  renewed  the 
writs  has  been  conducted,  and  of  the  declarations  of  the 
bailiff  when  the  plaintiff’s  writ  was  placed  in  his  hands, 
that  he  had  no  other  writs  in  his  hands  against  Hawley — 
and  that  he  made  such  declarations  I have  not  the  slightest 
doubt — and  of  the  conduct  of  the  bailiff  subsequently  to 
the  delivery  of  the  plaintiff’s  writ  to  him,  which  was  so 
utterly  inconsistent  with  his  having  in  his  hands  writs 
still  to  be  executed  having  precedence  over  the  plaintiff’s, 
is  well  calculated  to  cast  a doubt  upon  the  accuracy  of 
the  evidence  which  makes  the  24th  May  the  day  of  the 
renewal  of  the  writs  in  question. 

The  result,  however,  is,  that  inasmuch  as  we  must 
treat  the  renewals  as  having  been  made  on  that  day,  the 
plaintiff’s  verdict  must  be  reduced  to  $9.40,  including 
interest  on  $8.95  from  the  day  of  the  sale. 

The  certificate  to  entitle  the  plaintiff  to  tax  County 
Court  costs  will  remain.  If  necessary,  the  rule  reducing 
the  verdict  will  contain  an  order  to  that  effect. 
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The  judgment  which  has  been  entered  must  be  set  aside, 
with  costs,  upon  condition  that  no  action  he  brought  for 
anything  done  thereunder,  otherwise  without  costs. 

Galt,  J.,  concurred. 

Rule  absolute. 


Parker  v.  The  Agricultural  Mutual  Insurance 
Company. 

Insurance — Incumbrances — Pleading. 

One  G.  having  effected  an  insurance  on  a house,  conveyed  the  premises  in 
fee  to  the  plaintiff,  who,  on  the  same  day,  mortgaged  them  back  to  G. 
for  a large  portion  of  the  purchase  money.  G.  subsequently  assigned 
the  policy  to  the  plaintiff,  and  obtained  defendants’  consent  thereto,  but 
without  notifying  them  of  the  incumbrance.  The  premises  having  been 
destroyed  by  fire,  and  plaintiff’  having  sued  defendants  ou  the  policy, 
they  pleaded,  setting  up  a condition  requiring  incumbrances  affecting 
the  property  at  the  time  of  insurance  to  be  mentioned  in  the  applica- 
tion, and  any  subsequent  incumbrance  to  be  notified  to  the  secretary  in 
writing  and  his  consent  obtained  thereto,  otherwise  the  policy  to  be 
void  j and  averring  that  after  the  granting  the  policy  to  G.,  and  at  the 
time  of  its  transfer  to  plaintiff,  the  property  was  incumbered  by  plain- 
tiff’s mortgage  to  G.,  whereby  the  policy  became  void. 

Held , that  the  plea  sufficiently  raised  the  defence  as  to  the  incumbrance, 
and  that  the  defendants  must  succeed,  though  it  might  have  been  better  to 
plead  that  the  plaintiff  fraudulently  procured  defendants’  consent  to  the 
assignment  to  him,  without  communicating  the  existence  of  the  mort- 
gage. 

Declaration  on  a policy  of  insurance  against  fire,  for 
$500  on  a cheese  factory,  and  $300  on  the  ordinary  con- 
tents thereof,  dated  15th  of  July,  1873,  insuring  one 
Gardiner,  setting  out  a condition  that  the  interest  of  the 
assured  might  be  assigned  with  the  written  consent  of  the 
company,  the  assignee  in  all  cases  becoming  bound  by  the 
conditions  of  the  policy ; and  alleging  that  Gardiner,  with 
the  defendants’  assent,  endorsed  thereon,  assigned  the 
policy  to  the  plaintiff,  and  also  conveyed  and  assured  to 
the  plaintiff  the  premises  insured ; and  that  the  plaintiff 
was  interested  therein  up  to  and  at  the  time  of  the  loss ; 
with  an  averment  of  loss  by  fire. 

The  defence  turned  on  the  second  plea,  which  averred 
that  the  policy  was  made  to  Gardiner  and  transferred  with 
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the  defendants’  assent  to  the  plaintiff,  and  accepted  by  him 
subject  to  a condition  therein,  namely,  that  “ Every  incum- 
brance affecting  the  property  at  the  time  of  insurance  must 
be  mentioned  in  the  application,  and  any  such  encum- 
brance taking  place  afterwards  must  be  notified  to  the 
Secretary  in  writing  and  his  acknowledgment  obtained, 
otherwise  the  policy  is  void”:  that  after  granting  the  policy 
to  Gardiner,  and  at  the  time  the  said  policy  was  trans- 
ferred to  the  plaintiff  as  aforesaid,  the  property  insured  was 
affected  by  an  incumbrance  by  way  of  mortgage,  &c.,  for 
$4000,  made  by  the  plaintiff,  payable  to  the  said  Gardiner, 
and  no  notification  thereof  was  given,  &c.,  whereby  the 
policy  became  void. 

Issue. 

The  cause  was  tried  before  G wynne,  J.,  without  a jury, 
at  Brockville,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  on  the  11th  November,  1873,  Gardiner 
conveyed  the  premises  in  fee  to  the  plaintiff,  who  on  the 
same  day  mortgaged  them  back  to  Gardiner  for  a large 
portion  of  the  purchase  money. 

On  the  6th  of  October,  1875,  two  years  after,  this  fire 
took  place. 

The  policy  was  assigned  by  endorsement  to  the  plaintiff 
on  the  29th  of  May,  1874. 

A consent  by  the  company,  dated  June  22,  1874,  that 
Gardiner’s  interest  be  assigned  to  the  plaintiff,  was  endorsed 
on  the  policy. 

The  plaintiff  stated  that  when  the  mortgage  was  executed 
an  assignment  was  executed  and  left  with  Swift,  an  agent 
of  the  defendants,  who  was  said  to  have  absconded,  and 
afterwards  a duplicate  of  the  policy  was  obtained  and  pre- 
sented with  the  assignment  to  the  defendants,  who  executed 
the  consent.  The  plaintiff  said  he  thought  he  told  Swift, 
or  a clerk  in  his  office,  how  much  he  had  to  pay  Gardiner. 

In  August,  1874,  the  plaintiff  effected  an  insurance  on 
other  property  with  this  company,  being  property  included 
in  his  mortgage  to  Gardiner.  In  this  policy  the  premises 
were  stated  as  encumbered  to  $4850. 

11 — VOL.  XXVIII  c.  P. 
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On  the  25th  of  October,  1875,  the  defendants’  manager 
(after  the  fire)  wrote  to  the  plaintiff  enclosing  forms  of 
claim  papers,  which  he  was  to  fill  up  and  hand  to  their 
inspector. 

For  the  defendants  it  was  objected  that  no  notice  in 
writing  was  given  to  the  defendants  of  the  mortgage  given 
by  the  plaintiff  to  Gardiner. 

The  learned  J udge  was  of  opinion  that  the  proper  plea 
to  have  raised  this  defence  was,  that  the  plaintiff  fraudu- 
lently procured  the  defendants’  consent  to  the  assignment 
to  him  without  communicating  the  existence  of  the  mort- 

O 

gage.  He  declined  allowing  an  amendment,  and  found  for 
the  plaintiff,  reserving  leave  to  the  defendants  to  move  to 
enter  a verdict  for  them,  and  to  amend  the  plea  if  the 
Court  should  think  it  necessary,  and  that  it  should  be  pro- 
perly allowed. 

In  this  term,  May  28,  1877,  J.  H.  Ferguson  obtained  a 
rule  nisi  to  set  aside  the  verdict  entered  for  the  plaintiff, 
and  to  enter  a verdict  for  the  defendants. 

During  the  same  term,  June  6,  1877,  H.  J.  Scott  shewed 
cause.  The  defendants  rely  on  the  condition  set  out 
in  the  second  plea;  but  that  refers  to  an  incumbrance 
effected  by  the  insured,  and  not  to  one  by  his  assignee. 
The  only  defence  that  can  be  available,  is  that  the  plaintiff 
fraudulently  procured  the  defendants’  consent  to  the 
assignment  without  notifying  them  of  the  incumbrance; 
but  this  has  not  been  pleaded,  and  an  amendment  should 
not  be  now  allowed.  Moreover  the  plaintiff  on  effecting 
a further  insurance  with  defendants  on  the  same  property 
notified  them  of  the  incumbrance,  and  therefore  they 
cannot  now  deny  that  they  had  notice  : Richardson  v. 
Canada  West  Farmers  Mutual  Ins.  Co .,  16  C.  P.  430; 
Kuntz  v.  Niagara  District  Mutual  Ins.  Co.\  16  C.  P.  131 ; 
Storms  v,  Canada  Farmers  Mutual  Ins.  Co .,  22  C.  P.  75. 

McMillan  (London)  contra.  The  condition  here  applies 
equally  to  the  incumbrance  effected  by  the  assignee  as 
to  one  by  the  insured,  and  therefore  the  second  plea 
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constitutes  a good  defence.  The  mere  fact  of  the  plaintiff 
notifying  defendants  on  effecting  a further  insurance 
cannot  have  the  effect  of  reviving  the  policy  already 
avoided. 

June  27,  1877.  Hagarty,  C.  J. — The  merits  in  this 
case  are  wholly  with  the  plaintiff,  and  we  should,  if  possible, 
uphold  the  verdict. 

The  nearest  case  seems  to  be  that  cited  by  Mr.  Scott, 
Richardson  v.  Canada  Farmers  Mutual  Ins.  Co..  16  C.  P. 
432.  There  on  a condition  as  to  the  applicant  encumbering, 
the  property  after  insurance,  a plea  setting  out  that  his 
assignee  had  encumbered  without  notice  being  given  to  the 
company  was  held  to  be  no  answer. 

With  a very  strong  desire,  if  possible,  to  uphold  a 
claim  that  seems  to  be  meritorious,  I am  afraid  that  the 
objection  is  sufficiently  raised  by  the  plea. 

Technically  the  plea  suggested  by  the  learned  Judge 
would  be  perhaps  more  applicable,  but  I think  the  framer 
of  the  present  plea  might  very  naturally  have  considered 
it  quite  sufficient  to  raise  the  desired  defence.  I am  not  at 
all  satisfied  that  it  has  not  that  effect,  and  where  the  point 
is  at  least  doubtful  we  must  not,  even  to  prevent  the  defeat 
of  a just  claim,  construe  it  too  strictly  against  the  pleader. 

For  myself  I incline  to  think  it  sufficient  in  its  present 
shape. 

In  that  view  I feel  compelled  to  hold  the  defence  made 
out,  and  that  the  verdict  should  be  for  the  defendants. 

Gwynne,  and  Galt.  JJ.,  concurred. 


Rule  absolute. 
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Parsons  v.  The  Port  Dover  and  Lake  Huron  Railway 

Company. 


Port  Dover  and  Lake  Huron  R.  W.  Co. — 36  Vic.  ch.  88,  sec.  1 — Com- 
pensation for  land — Action  on  award. 

In  1854  the  plaintiff,  in  consideration  of  £156  5s.,  conveyed  certain  land 
to  the  Woodstock  and  Lake  Erie  R.  W.  Co.  for  their  track  across  his 
farm,  which  they,  after  doing  some  work  on  it,  abandoned,  and  the 
plaintiff  in  1855  retook  possession,  and  continued  to  hold  it  for  more 
than. twenty  years.  In  1872  defendants  were  incorporated  by  35  Vic. 
ch.  53,  0.,  which  empowered  them  to  acquire  the  lands  and  roadway 
of  the  Woodstock  and  Lake  Erie  R.  W.  Co.;  and  by  36  Vic.  ch.  88,  sec. 
1,  0.,  in  amendment  of  that  Act,  it  was  enacfed  that  after  acquiring 
the  said  lands,  &c.,  they  were  to  be  entitled  to  all  the  rights  over  the 
same  theretofore  possessed  by  the  said  company.  In  1874,  without 
having  attempted  to  acquire  the  land  under  these  statutes,  they  with 
full  knowledge  of  all  the  circumstances  dealt  with  the  plaintiff  as 
the  owner,  went  to  arbitration  with  him,  and  received  possession  on 
execution  of  the  arbitration  bond ; and  $374.40  was  awarded  to  the 
plaintiff  as  compensation. 

Held , that  plaintiff  was  entitled  to  recover  on  the  award,  the  previous 
conveyance  to  the  old  company  forming  no  defence. 

Declaration  on  an  award,  setting  out  that  the  defen- 
dants had  taken  certain  land  of  the  plaintiff,  &c.,  and  a 
submission  to  arbitration,  and  award  of  $374.40,  and  that 
the  plaintiff  should  execute  a conveyance,  &c.,  and  pay  the 
costs  thereof ; and  alleging  the  execution  and  tender  of  a 
deed,  and  averring  as  a breach  non-payment. 

Pleas : 

1.  That  the  plaintiff  was  not  the  owner  of  the  land. 

2.  A denial  of  any  application  to  the  plaintiff  to  sell. 

3.  That  the  sum  awarded  was  fraudulently  exorbitant. 

4.  A denial  of  the  plaintiff  giving  possession. 

5.  Traverse  of  the  award. 

Issue. 

There  was  also  an  equitable  replication  to  the  first  plea, 
that  at  the  time  of  the  submission  the  plaintiff  owned  a cer- 
tain interest  in  the  land,  which  the  defendants  recognized  as 
the  only  estate  or  interest  they  sought  to  acquire,  and  it 
was  in  respect  of  such  estate  only  the  reference  was  had, 
and  the  defendants  expressly  waived  and  abandoned  the 
deducing  by  the  plaintiff  of  a good  title  in  fee,  and  released 


PARSONS  V.  PORT  DOVER  AND  LAKE  HURON  R.  W.  CO.  85 

and  discharged  the  plaintiff  therefrom,  and  from  giving  to 
the  defendants  any  further  or  other  interest  than  the  estate 
he  then  had  therein,  and  that  he  executed  and  tendered 
such  conveyance  to  them. 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Woodstock,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  on  the  6th  of  April,  1854,  the  plaintiff, 
with  one  Young,  from  whom  he  had  purchased, conveyed  this 
land  to  the  Woodstock  and  Lake  Erie  Railway  Company, 
for  their  track  across  his  land,  the  consideration  being 
£156  5s.  For  one  season  after  this  that  company  did  some 
work  on  the  land,  which  then  ceased,  and  the  plaintiff 
remained  since  1855  in  possession,  using  the  land  as  his 
own  and  as  part  of  his  farm. 

The  old  company  seemed  to  have  ceased  all  further  work. 

In  1872,  by  35  Yic.  ch.  53,  0.,  the  present  defendants 
were  incorporated. 

Section  2 empqwered  them  “ to  acquire  for  the  purposes 
of  their  undertaking  the  lands  and  road  bed  of  the  Wood- 
stock  and  Lake  Erie  Railway  and  Harbour  Company,  in 
the  same  manner  and  in  like  terms,  and  with  like  powers 
as  far  as  applicable,  as  the  company  may  acquire  the  land 
of  individuals.” 

In  1873, 36  'Vic.  ch.  88,  sec.  1, 0.,  amended  this  Act,  adding 
to  the  clause  already  cited  the  words  : “and  after  having  so 
acquired  the  same,  or  any  part  thereof,  the  said  company 
shall  be  held  to  be,  and  shall  be  entitled  to  all  the  powers, 
rights,  and  privileges  theretofore  possessed  and  enjoyed,  in 
and  over  the  said  lands  and  road  bed  by  the  said  Woodstock 
and  Lake  Erie  Railway  Company,  in  addition  to  those 
otherwise  conferred,  but  shall  not  thereby  become  charged 
or  chargeable  with  any  of  the  liabilities  of  the  said  com- 
pany in  respect  thereof.” 

The  plaintiff  seemed  to  have  remained  in  possession  over 
twenty  years  from  the  abandonment  of  work  by  the  old 
company  until  these  defendants  began  their  work. 

He  swore  that  it  was  after  the  arbitration  bond  was 
signed  that  they  took  possession. 
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Mr.  Ball,  the  defendants’  solicitor,  applied  to  the  plaintiff 
for  the  land.  It  was  promised  to  him  to  pay  him  therefor 
as  soon  as  an  award  was  made.  Mr.  Ball  said  he  knew 
the  state  of  the  title  well,  and  had  authority  from  the 
defendants  to  arbitrate  the  matter  with  the  plaintiff. 

The  defendants  entered  and  took  possession,  and  have 
built  their  road  over  this  land.  The  plaintiff  swore  that 
the  defendants  offered  him  $100  per  acre  before  the 
arbitration. 

On  the  30th  of  July,  1874,  a deed  of  submission  was 
executed  under  the  defendants’  corporate  seal,  and  by  the 
plaintiff,  reciting  that  the  defendants  had  located  their  line 
of  road  on  a part  of  this  lot  and  deposited  a plan,  &c.,  and 
that  they  and  the  plaintiff  had  been  unable  to  agree  as  to 
the  price  of  said  land,  and  the  damages,  if  any,  which 
the  said  plaintiff  might  sustain  by  means  of  said  railway ; 
and  that  Parsons,  the  plaintiff,  claimed  to  be  the  owner  in 
fee  of  said  land.  It  then  recited  the  arbitration  provisions 
of  The  Railway  Act  applicable  where  the  company  and  the 
owner  of  the  land  cannot  agree  as  to  compensation.  It  was 
then  referred  to  three  named  referees,  as  to  the  compensa- 
tion to  be  paid  to  the  plaintiff  for  the  lands,  and  damages 
sustained  by  the  defendants  taking  the  land  for  the  road  : 
that  the  arbitrators  might  direct  what  they  thought  fit  to 
be  done  by  the  respective  parties  respecting  the  matters  in 
difference,  with  power  to  direct  execution  of  all  necessary 
conveyances.  There  were  covenants  to  abide  by  the  award 
and,  if  either  disputed  it,  the  Court  might  remit  the  mat- 
ters back  to  the  arbitrators,  &c. 

On  the  2nd  of  March,  1875,  the  three  referees  made  their 
award.  It  recited  the  submission  and  enlargements ; and 
then  stated  that  “ Whereas  the  said  Port  Dover  and  Lake 
Huron  Railway  Company,  by  their  solicitor,  did,  on  oath, 
represent  to  us  that  he  only  desired  that  the  said  William 
Parsons  should  simply  give  to  the  company  a conveyance 
of  whatever  interest  he  might  possess  in  the  land  in  ques- 
tion in  this  reference,  and  that  he  did  not  wish  covenants 
for  title  from  said  William  Parsons.”  It  then  proceeded 
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to  award  that  the  plaintiff  was  entitled,  as  compensation  for 
the  price  of  and  damages  that  he  would  sustain  by  means 
of  the  line  of  railway  being  taken,  at  the  rate  of  $52  per 
acre,  in  all  $374.40,  which  was  to  be  paid  by  the  defendants 
to  the  plaintiff.  It  then  provided  that  on  notice  the  plain- 
tiff* might  require  two  farm  crossings. 

The  land  taken  was  then  described,  7 TJ0  acres,  &c.,  as 
now  shewn  on  the  map  or  plan  of  the  railway  as  surveyed 
for  the  Port  Dover  and  Lake  Huron  Railway  Company, 
deposited  in  the  office  of  the  Clerk  of  the  Peace,  the  same 
having  been  selected  and  laid  out  by  said  company  for 
the  purposes  of  their  railway ; and  it  was  awarded 
that  on  tender  or  payment  by  the  defendants  of  the 
compensation,  the  plaintiff  upon  tender  by  them  of  a deed 
of  grant,  without  covenants,  of  all  the  estate  and  interest 
of  the  said  plaintiff  in  said  land,  should  execute  and  deliver 
to  them,  their  successors  and  assigns  the  deed  of  grant  so 
tendered,  and  that  as  the  amount  offered  by  the  defendants 
for  the  land  was  less  than  the  sum  awarded,  the  defendants 
were  to  pay  the  costs. 

The  plaintiff  and  his  wife  executed  a conveyance  as 
directed,  and  it  was  tendered  before  action. 

One  of  the  arbitrators  testified  as  to  the  statements  made 
by  the  defendants’  solicitor  at  the  arbitration,  and  that  the 
value  placed  on  the  land  was  what  it  was  really  worth 
with,a  good  title.  The  solicitor  was  also  examined  at  the 
trial. 

It  was  admitted  at  the  trial  that  the  plaintiff  originally 
owned  the  land. 

Some  evidence  was  given  as  to  value,  (under  objection 
from  the  plaintiff). 

Some  witnesses  considered  the  value  of  the  land  not  to 
exceed  $30  per  acre. 

The  learned  Judge  found  that  the  execution  of  the  deed 
to  the  old  company,  2nd  of  April,  1854,  was  proved,  and 
that  they  worked  on  the  land  for  one  season : that  the 
plaintiff  then  retook  possession,  and  continued  to  keep  the 
land  till  he  gave  possession  to  the  defendants  under  the 
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agreement  with  Mr.  Ball  on  behalf  of  the  defendants : that 
the  plaintiff  had  a title  by  possession,  unless  his  rights 
were  affected  by  36  Vic.  ch.88,0. : that  the  amount  awarded 
was  not  unreasonable. 

In  Easter  term,  May  24, 1877,  J.  K.  Kerr , Q.  C.,  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  enter  a verdict 
for  the  defendants. 

During  the  said  term,  June  7,  1877,  Osier  shewed  cause. 
The  evidence  shews  that  subsequent  to  the  conveyance  by 
the  Woodstock  and  Lake  Erie  Railway  Co.  the  plaintiff  ac- 
quired a title  to  the  land  by  adverse  possession,  and  the  defen- 
dants with  knowledge  of  all  the  facts  treat  with  the  plain- 
tiff as  the  owner  and  do  not  dispute  his  right,  and  under 
such  admission  acquire  possession  from  him.  Under  these 
circumstances  he  is  entitled  to  recover.  The  mere  legal 
effect  of  the  Acts  35  Vic.  ch.  55  and  36  Vic.  ch.  88,  O.,  gives 
them  no  right,  and  it  is  not  shewn  that  they  ever  acquired 
the  land  as  authorized  by  those  Acts  : Hanks  v.  Palling , 6 
E.  & B.  639  ; Lindsay  Petroleum  Go.  v.  Pardee,  22  Grant 
18  ; Rae  v.  Gedd.es,  18  Grant  207. 

J.  K.  Kerr,  Q.  C.,  contra.  Under  the  plaintiff’s  convey- 
ance to  the  Woodstock  and  Lake  Erie  Railway  Company, 
the  land  belonged  to  that  company,  and  under  the  Acts  35 
Vic.  ch.  55,0. /and  36  Vic.  ch.  88,0.,  the  defendants  are  placed 
in  the  position  of  the  old  company,  and  entitled  to  ajl  the 
lands  acquired  by  them.  If  the  plaintiff  can  recover 
in  this  action,  then  he  will  be  recovering  compensation 
twice  over  for  the  same  land,  and  this  certainly  will  not  be 
allowed : Mitchell  v.  Great  Western  R.  W.  Co.,  35  U.  C.  R. 
148  ; Widder  v.  Buffalo  and  Lake  Huron  R.  W.  Co.,  24 
U.  C.  R.  521,  543,  27  U.  C.  R.  425  ; Scanlon  v.  London 
and  Port  Stanley  R.  W.  Co.,  23  Grant  559. 

June  27,  1877.  Hag  arty,  C.  J. — No  evidence  wa£  ad- 
duced at  the  trial  to  shew  that  these  defendants  had  ever 
taken  any  conveyance  from  or  made  any  arrangements  with 
the  old  Woodstock  and  Lake  Erie  Railway  Company,  or  had 


PARSONS  V.  PORT  DOVER  AND  LAKE  HURON  R.  W.  CO.  89 

even  formally  acquired  the  lands  and  road  bed  as  allowed 
by  statute.  They  rested  wholly  on  the  legal  effect  of  the 
statute. 

The  amending  Act  86  Vic.  ch.  88,  sec.  1,  0.,  declares  that 
after  having  so  acquired  them,  they  shall  be  entitled  to  all 
the  rights  and  privileges  theretofore  possessed  or  enjoyed 
therein  by  the  old  company. 

As  against  the  old  company  the  plaintiff  over  twenty 
years  ago  re-took  possession  of  his  land,  and  seems  to  have 
acquired  a title  by  the  Statute  of  Limitations  before  the  de- 
fendants’ entry.  No  larger  right  seems,  in  any  event,  given 
by  the  Legislature  to  these  defendants  than  the  old  company 
enjoyed.  Admitting  his  re-taking  possession  to  have  been 
wholly  tortious,  it  seems  not  easy  to  see  why  the  lapse  of 
twenty  years  after  the  accrual  of  the  old  company’s  right 
of  entry  and  action  is  not  a bar.  But  on  the  papers 
executed,  and  on  the  evidence,  it  seems  clear  that  these 
defendants  treated  with  this  plaintiff,  and  knowingly 
entered  into  a submission  to  ascertain  his  compensation  as 
owner  of  the  land,  with  full  knowledge  of  all  the  facts  and 
of  his  previous  dealings  with  the  old  company. 

The  deed  of  1854  was  recorded  on  the  2nd  of  May,  1854. 

It  is  impossible  not  to  assume  their  full  knowledge  of 
everything.  If  so,  we  can  see  no  reason  why  they  should 
not  be  held  to  their  agreement  for  compensation  by  the 
ordinary  statutable  reference.  No  sufficient  case  is  made 
out  of  any  fraudulent  over- valuation  of  the  land. 

Gwynne,  J. — The  case  is  simply  this  : The  defendants 
having  the  power  under  a statute  to  acquire  from  the  old 
Woodstock  and  Lake  Erie  Railway  Company  all  the  lands 
they  had  acquired,  did  not  do  so  or  take  any  step  for  the 
purpose  of  doing  so,  but  after  the  plaintiff,  who  had  con- 
veyed a piece  of  land  to  the  old  company,  had  been  in  pos- 
session over  twenty  years  from  his  having  re-entered  upon 
the  piece  so  conveyed,  the  old  company  having  abandoned 
their  enterprise,  the  present  defendants,  with  a full  know- 
ledge of  all  the  particulars,  deal  with  the  plaintiff  as  the 
12 — VOL  xxviii  c.  p. 
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true  owner,  go  to  arbitration  with  him,  and,  having  in  the 
meantime  acquired  possession  from  him  and  a title  now 
perfect  against  the  old  company,  they  refuse  to  pay  the 
plaintiff  the  amount  awarded  to  him,  for  the  reason  that, 
as  they  say,  the  plaintiff  in  1854  had  conveyed  the  same 
piece  to  the  old  company,  from  whom  the  present  defen- 
dants have  acquired  no  title. 

This  they  cannot,  I think,  be  heard  to  contend,  and  can- 
not upon  any  such  ground  evade  their  contract. 

Galt,  J.,  concurred. 

Rule  discharged. 


Macklin  v.  Kerr  et  al. 

Promise  to  answer  for  default  of  another — Consideration  for — Partners, 
authority  of — Action — Joint  ■promise — Evidence  against  one  defendant 
only. 

Action  against  K.  and  M.,  alleging  in  the  first  count  that  defendants 
promised  the  plaintiff  that  if  he  would  refrain  from  suing  one  F.  in 
respect  of  certain  matters  stated,  and  would  sue  G.  & D.  instead,  defen- 
dants would  indemnify  the  plaintiff  against  any  loss,  costs,  or  charges, 
which  he  might  sustain  by  reason  of  bringing  such  action,  and  would 
in  the  event  of  the  failing  to  recover  from  G.  & D.  the  value  of  certain 
goods  taken  from  the  plaintiff,  which  constituted  the  plaintiff’s  cause  of 
action  against  them,  repay  to  the  plaintiff  the  price  paid  by  him  to  F. 
for  said  goods. 

The  second  count  alleged,  that  the  plaintiff  purchased  goods  from  F.  as 
assignee  in  insolvency  of  W.  & K.  : that  certain  creditors  of  W.  & K. 
disputing  F.’s  right  to  sell,  had  taken  the  goods  from  the  plaintiff,  who 
had  sued  these  creditors  and  their  bailiff  for  such  taking,  and  the  defen- 
dants in  such  action  having  obtained  a verdict  a new  trial  had  been 
granted  to  the  plaintiff : that  the  defendants  being  creditors  of  W.  & K., 
and  so  interested  in  maiataining  F.’s  title,  requested  the  plaintiff  to 
proceed  with  his  action,  and  promised,  if  he  would  do  so,  to  indemnify 
him  against  the  costs  then  incurred  or  to  be  incurred,  and  to  pay  him 
the  value  of  said  goods  in  case  he  should  fail  to  recover  in  said  action 
or  to  collect  the  same  from  G.  & D.  : that  the  plaintiff,  in  considera- 
tion of  defendants’  promise,  promised  defendants  to  proceed  with  said 
action,  which  otherwise  he  would  not  have  done,  and  recovered  judg- 
ment therein,  but  was  unable  to  collect  it ; yet  that  defendants  had  not 
kept  their  promise. 
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As  to  the  first  count,  it  appeared  that  the  promise,  if  made  at  all,  was 
made  without  the  knowledge  of  defendant  K.,  and  that  the  transaction 
out  of  which  the  promise  arose  was  one  in  which  a firm  composed  of 
K.  & B.  only,  in  which  M.  had  never  been  a partner,  (though  he  was  a 
partner  in  the  firm  of  K.  B.  & M.)  were  alone  interested. 

Held , that  neither  of  the  defendants  were  liable,  for  as  to  K.  the  promise 
was  not  one  relating  to  the  business  of  the  partnership,  so  that  B.  could 
bind  him  by  it;  and  as  to  M.,  B.  as  a partner  in  the  firm  of  K.,  B., 
& M.,  could  not  bind  that  firm  in  a matter  in  which  they  had  no  interest. 
Held , also,  that  the  promise  to  repay  the  plaintiff  what  he  had  paid  to  F., 
in  the  event  of  plaintiff  failing  to  realize  his  judgment  recovered 
against  G.  & D.,  was  a promise  to  answer  for  the  default  or  miscarriage 
of  another,  and  not  being  in  writing,  was  void  under  the  Statute  of 
Frauds. 

As  to  the  second  count : Held , that  the  plaintiff  could  not  recover,  for 
the  same  reasons  already  given,  and  further,  because  no  sufficient  con- 
sideration appeared  for  the  alleged  promise,  the  evidence  shewing  that 
defendants  were  not  creditors  of  W.  & K.  at  all. 

Per  Hagarty,  C.J. — The  action  being  on  a joint  promise,  against  K.  & 
M.,  and  there  being  no  evidence  to  bind  K.  and  no  application  to  strike 
out  his  name,  which  if  asked  might  have  been  refused,  the  plaintiff 
must  fail  upon  this  ground. 

The  promise  laid  in  the  first  count  of  the  declaration 
was  that  the  defendants  promised  the  plaintiff  that  if  he 
would  refrain  from  suing  one  William  F.  Findlay  in  respect 
of  the  matters  stated  in  the  declaration,  and  would  bring 
and  prosecute  his  action  against  one  William  Garrett  and 
one  Thomas  Durrant  instead  of  against  Findlay,  they, 
the  defendants,  would  indemnify  and  save  harmless  the 
plaintiff  from  and  against  all  loss,  damage,  costs,  charges, 
and  expenses  which  he  should  or  might  pay,  bear,  suffer, 
sustain,  or  be  put  unto  by  reason  of  the  bringing  and 
prosecuting  of  the  said  action,  and  would,  in  the  event  of 
the  plaintiff  failing  to  recover  and  receive  from  the 
said  William  Garrett  and  Thomas  Durrant  the  value  of 
certain  goods  taken  from  the  plaintiff’s  possession,  which 
constituted  his  cause  of  action  against  Garrett  and  Durrant, 
repay  to  the  plaintiff  the  price  or  sum  paid  by  the  plaintiff 
to  Findlay,  from  whom  as  assignee  of  a certain  firm  named 
Wood  and  Kirkland  the  plaintiff  had  purchased  the  goods 
in  question  (a). 


(a)  See  the  report  of  this  case  on  demurrer,  27  C.  P.  47,  where  the 
count  is  set  out  in  full. 
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Plea : non  assumpsit. 

The  cause  was  tried  before  Patterson , J.  A.,  and  a jury 
at  London,  at  the  Spring  Assizes  of  1877. 

On  the  case  coining  on  for  trial  a second  count  was 
added,  to  which  non  assumpsit  was  also  pleaded. 

The  second  count  was  as  follows : that  the  plaintiff 
purchased  certain  goods  the  property  of  a firm  of  Wood  & 
Kirkland, from  one  Findlay, who  claimed  a right  to  sell  them 
as  assignee  in  insolvency  of  Wood&  Kirkland:  that  certain 
creditors  of  Wood  & Kirlkand,  disputing  Findlay’s  right 
to  sell,  had  taken  certain  of  these  goods  out  of  the  plaintiff’s 
possession  : that  thereupon  the  plaintiff  brought  an  action 
against  the  creditors  of  Wood  & Kirkland  and  the  bailiff 
acting  under  his  authority  who  had  taken  the  goods  from  the 
plaintiff,  in  which  action  a verdict  had  been  rendered  for 
the  defendants  therein,  but  the  plaintiff  had  procured  that 
verdict  to  be  set  aside  and  a new  trial  granted  to  him  : 
that  after  the  granting  of  the  said  new  trial  the  defendants, 
being  creditors  to  a large  amount  of  the  firm  of  Wood  & 
Kirkland  and  as  such  interested  in  maintaining  the  title  of 
Findlay,  requested  the  plaintiff  to  continue  his  said  action 
and  proceed  again  to  the  trial  thereof,  and  promised  the 
plaintiff  that  if  he  would  do  so  they,  the  defendants,  would 
indemnify  and  save  him  harmless  from  the  costs  and 
expenses  which  he  had  then  incurred,  or  might  thereafter 
incur  in  bringing  and  prosecuting  the  said  action,  and  pay 
to  the  plaintiff,  upon  request,  the  value  of  the  said  goods 
so  seized  and  taken  in  execution  as  aforesaid,  in  case  the 
plaintiff  should  fail  to  recover  in  the  said  action  or  to 
collect  the  same  from  the  defendants  therein,  Garrett 
and  Durrant.  And  the  plaintiff,  in  consideration  of  that 
promise  of  the  defendants,  promised  the  defendants  that  he 
would  proceed  with  the  said  action,  which  otherwise  he 
would  not  have  done ; and  he  recovered  judgment  therein. 
And  the  plaintiff'  avers  that  he  has  been  unable  to  realize 
or  collect,  and  has  not  realized  or  collected  the  damages 
and  costs  recovered  by  him  in  the  said  action,  or  any  part 
thereof.  Yet  the  defendants  have  not,  &c.,  alleging  a 
breach  of  the  terms  of  the  alleged  promise. 
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The  evidence  so  far  as  material  is  set  out  in  the  judgment. 

Upon  behalf  of  the  defendants  a nonsuit  was  moved, 
upon  the  grounds  following:  1.  That  one  Brown,  by  whom 
alone  the  promises  were  made,  if  made,  and  who  at  the 
time  was  a partner  of  the  defendants,  had  no  power,  as 
partner  or  otherwise,  to  bind  the  defendants.  2.  That  the 
promises  as  laid  and  relied  on  in  the  evidence  came  within 
the  provisions  of  the  Statute  of  Frauds,  and  to  be  binding 
should  have  been,  but  were  not,  in  writing.  3.  That  there 
was  no  sufficient  evidence  to  support  the  promises  alleged. 

A further  question  arose  upon  the  second  count,  namely, 
wffiether  or  not  the  defendant  Mackenzie  ratified  the 
promise  therein  alleged,  which  the  evidence  shewed  to 
have  been  in  the  first  instance  the  promise  of  Brown  alone, 
upon  behalf  of  his  copartners  Kerr  and  Mackenzie. 

The  jury  found  a verdict  in  favour  of  the  plaintiff. 

The  learned  judge  was  of  opinion  that  the  verdict  of 
the  jury  was  wholly  against  the  weight  of  evidence,  and 
he  reserved  leave  to  the  defendants  to  move  upon  the 
points  of  nonsuit. 

In  Easter  term,  May  2,  1877,  E Martin , Q.  C.,  obtained 
a rule  nisi  to  set  aside  the  verdict  for  the  plaintiff,  and  to 
enter  a nonsuit  or  a verdict  for  the  defendants,  pursuant  to 
leave  reserved,  upon  the  grounds  : — 1.  That  there  was  no 
evidence  upon  which  the  jury  could  have  found  for  the 
plaintiff.  2.  That  the  alleged  contract  required  to  be  in 
writing,  and  not  being  so  was  void;  or  for  a new  trial, 
upon  the  ground  that  the  verdict  was  against  law  and 
evidence,  and  the  weight  of  evidence. 

During  the  same  term,  May  31,  1877,  Meredith,  Q.  C., 
shewed  cause.  The  facts  of  this  case  shew  that  Brown 
had  .authority  to  enter  into  the  contract  so  as  to  bind  his 
partners.  The  transaction  was  a commercial  one,  entered 
into  for  the  benefit  of  the  firm,  and  in  which  he  had  the 
right  to  bind  them.  At  all  events  there  was  evidence  of 
express  authority.  There  was  sufficient  consideration  for 
the  contract,  for  the  contract  was  not  only  that  the  plaintiff 
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would  sue  defendant  Durrant,  but  would  refrain  from  suing 
Findlay.  The  case  does  not  come  within  the  Statute  of 
Frauds.  The  contract  was  not  one  of  indemnity,  but  for 
an  original  liability.  Both  counts  of  the  declaration  can, 
therefore,  be  supported:  Adams  v.  Dansey,  6 Bing.  506; 
Green  v.  Cresswell,  10  A.  & E.  453.  Thomas  v.  Cook,  8 B. 
& C.  728 ; Reader  v.  Kingham , 13  C.  B.  N.  S.  344  ; Wilder 
v.  Dudlow,  L.  R 19  Eq.  198. 

E.  Martin , Q.  C.,  contra.  The  plaintiff  has  failed  to 
make  out  any  contract  wdth  the  defendants,  Kerr  and  Mc- 
Kenzie. There  is  no  evidence  of  any  express  authority, 
and  there  is  nothing  from  which  any  authority  can  be 
implied,  for  this  was  not  such  a transaction  as  of  itself 
would  enable  one  partner  to  bind  his  co-partners ; and 
the  partners  never  acted  in  any  way  so  as  to  raise  the  im- 
plication of  such  authority.  There  certainly  can  be  no 
liability  as  far  as  the  defendant  Kerr  was  concerned,  as  he 
was  not  a member  of  the  firm  when  the  promise  was 
made.  The  contract,  moreover,  was  merely  one  of  indem- 
nity, namely,  to  answer  for  the  default  or  miscarriage  of 
another,  and  therefore  is  void  under  the  Statute  of  Frauds, 
not  having  been  in  writing ; Kirkham  v.  Marter,  2 B.  & 
Al.  613  ; Mallet  v.  Bateman , L.  K.  1 C.  P.  163 ; Tomlin- 
son v.  Gell,  6 A.  & E.  564 ; McLean  v.  Bun , 39  U.  C.  R. 
551.  Add,  on  Contracts,  7th  ed.,  151.  Upon  the  merits, 
the  verdict  should  be  for  the  defendants. 

June  27,  1877. — G Wynne,  J. — When  this  case  came 
before  me  upon  demurrer  to  the  first  count,  which  was  the 
only  count  then  upon  the  declaration,  the  only  question 
was,  whether  a sufficient  consideration  was  stated  in  the 
count  to  support  the  promise  laid,  and  whether  the  count 
did  not  disclose  an  illegal,  corrupt,  and  void  contract, 
opposed  to  public  policy.  That  demurrer  did  not,  as 
indeed  being  a demurrer  to  the  count  it  could  not,  raise 
any  question  under  the  Statute  of  Frauds  as  to  the 
insufficiency  of  the  contract  upon  the  ground  of  its  not 
being  in  writing.  At  that  stage  it  did  not  appear  whether 
it  was  evidenced  by  writing  or  not. 
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As  to  the  verdict  being  against  the  whole  weight  of 
evidence,  I entirely  concur,  but  it  is  unnecessary  to  point 
out  the  particulars  which  shew  the  weight  of  evidence  to 
be  on  the  side  of  the  defendants,  because  in  my  opinion 
the  plaintiff  must  fail  upon  the  other  points  taken. 

There  is  no  doubt  upon  the  evidence  that  the  promise 
laid  in  the  first  count,  if  at  all  made,  was  made  by  Brown 
alone,  and  if  made  by  him  with  intent  to  bind  his  partners 
Kerr  and  McKenzie,  it  cannot  possibly  have  that  effect, 
because  although  McKenzie  was  his  partner  at  the  time 
of  the  alleged  promise  being  made  by  Brown,  yet  he  had 
no  connection  whatever  with  the  transaction  out  of  which 
the  alleged  promise  arose,  which  was  a transaction  in 
which  a firm  of  Kerr  and  Brown,  in  which  firm  McKenzie 
had  never  been  a partner,  was  alone  interested.  Brown 
then,  as  a partner  in  the  firm  of  which  Brown,  Kerr,  and 
McKenzie  were  partners,  had  no  authority  to  bind  that 
firm  in  respect  of  a matter  in  which  that  firm  had  no 
interest  and  the  firm  of  Kerr  and  Brown  alone  had. 

Then  it  appears  that  the  defendant  Kerr  was  nob  only 
not  a party  directly  to  Brown’s  promise,  if  any  such  was 
made,  which  Brown  emphatically  denies,  but  that  during 
the  continuance  of  the  partnership  he  was  not  aware  of 
the  existence  of  the  promise. 

Now  there  is  nothing  in  the  evidence  to  shew,  and  the 
onus  lies  upon  the  plaintiff  to  shew,  that  the  promise  of 
Brown  relied  on  by  the  plaintiff  is  such  a one  relating  to 
the  business  of  the  partnership  sought  to  be  affected  by  it 
that  Brown  in  his  character  of  partner  had  power  to  bind 
his  copartners.  This  he  has,  as  it  appears  to  me,  wholly 
failed  to  do. 

But  further,  the  promise  relied  upon  in  the  first  count 
is  one  single  promise  alleged  to  have  been  made  by  the 
defendants  Kerr  and  McKenzie,  one  part  of  which  single 
promise — namely,  that  in  the  event  of  the  plaintiff  failing 
to  recover  from  the  said  Garrett  and  Durrant  the  value  of 
the  goods  they  had  taken  from  the  plaintiff,  the  defendants, 
Kerr  and  McKenzie,  would  repay  to  the  plaintiff  the  price 
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or  sum  he  had  paid  to  Findlay  for  these  same  goods — is  a 
promise  to  pay  for  the  default  or  miscarriage  of  another, 
upon  the  authority  of  KirJcham  v.  Marter,  2 B.  & Al. 
613,  and  Mallet  v.  Bateman , L.  R.  1 C.  P.  163 — unless 
the  construction  of  the  contract  is  to  he  limited  to  an 
undertaking  to  indemnify  against  loss,  costs,  and  charges, 
arising  to  the  plaintiff  by  reason  of  his  failing  to  recover  a 
judgment  against  Garrett  and  Durrant  in  the  action  to  be 
brought  against  them. 

If  this  be  the  true  construction  of  the  contract,  the 
evidence  shews  that  the  plaintiff'  is  not  entitled  to  recover, 
for  he  did  recover  a judgment  in  the  action  against  Garrett 
and  Durrant,  and  what  he  claims  in  the  present  action  is 
to  recover  from  the  defendants  the  amount  of  the  judgment, 
because  the  plaintiff  has  been  unable  to  realize  it  out  of 
Garrett  and  Durrant.  The  promise  therefore  which  the 
plaintiff  relies  upon,  and  of  which  he  professed  to  give 
evidence  under  the  first  count,  is  a promise  to  answer  for 
the  default  or  miscarriage  of  another  person,  which  to  be 
valid  must  be  in  writing. 

For  both  of  these  reasons,  therefore,  I think  the  plaintiff 
must  fail  upon  the  first  count. 

Then  as  to  the  second  count,  the  evidence  shews  that 
this  promise,  if  made  at  all,  was  made  by  Brown,  which 
Brown  denies.  There  was  some  very  loose  evidence  of 
McKenzie  having  ratified  it,  which  McKenzie  denies.  It 
was  a matter  in  which  McKenzie  appears  to  have  had  no 
interest  which  could  constitute  any  rational  consideration 
for  his  having  entered  into  it ; but  there  is  no  pretence 
that  Kerr  did  actually  concur  in  or  ratify  the  contract  in 
any  manner. 

Assuming  his  partners,  Brown  and  McKenzie,  to  have 
made  it,  the  same  objection  that  was  made  to  the  first 
count  applies  to  this,  namely,  that  the  plaintiff  fails  to 
shew  that  a contract  of  this  nature  was  a matter  so  relating 
to  the  partnership  business  of  the  firm  of  Kerr,  Brown,  & 
McKenzie  that  any  one  or  two  of  the  partners  in  that  firm 
could  bind  the  other  without  that  other’s  consent ; and  for 
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this  reason  the  plaintiff,  as  it  appears  to  me,  must  fail  upon 
this  count  also. 

Then  as  to  the  objection  of  the  provisions  of  the  Statute 
of  Frauds  not  having  been  complied  with.  The  promise^ 
as  set  out  in  this  count  also  is  one  single  entire  promise,, 
aud  is  very  precisely  stated,— namely,  that  the  defendants 
would  save  the  plaintiff  harmless  from  the  costs  and 
expenses  which  he  had  then  incurred  in  setting  aside  the 
verdict  which  Garrett  and  Durrant  had  obtained,  and 
that  the  plaintiff  might  thereafter  incur  in  bringing  and 
prosecuting  the  action,  and  would  pay  the-  plaintiff  upon 
request  the  value  of  the  goods  so  seized  and  taken  in 
execution  from  his  possession  in  two  events , namely  : 1.  In 
case  the  plaintiff  should  fail  to  recover  in  the  said  action. 
2.  In  the  event  of  his  recovery,  should  he  fail  to  collect  the 
amount  so  to  be  recovered  from  the  defendants  in  the 
action. 

The  first  of  these  alternatives  has  not  happened.  The 
second  alone  has  ; and  as  to  this  alternative,  the  promise  is, 
upon  the  authority  of  the  cases  referred  to,  one  which,  in 
my  opinion,  must  be  reduced  to  writing  to  be  binding,  as  a 
promise  to  pay  in  the  event  of  the  default  or  miscarriage 
of  another  person. 

It  appears  to  me  also  that  the  verdict  cannot  be  sustained 
upon  the  second  count  for  want  of  a sufficient  consideration 
to  support  the  alleged  promise,  which  is  stated  to  be  that 
the  defendants  would  save  harmless  the  plaintiff  from, 
among  other  things,  the  costs  that  the  plaintiff  had  then 
already  incurred  in  the  action  he  had  himself  voluntarily 
brought,  and  also  all  subsequent  costs,  and  would  pay  also- 
the  value  of  the  goods  taken  from  him  by  the  persons 
against  whom  for  such  taking  the  plaintiff  had  brought  his 
action,  if  the  plaintiff  would  proceed  with  his  action. 

It  is  only  under  this  word  if  that  the  consideration  for 
the  promise  relied  upon  is  stated,  unless  the  interest  which 
it  was  previously  alleged  the  defendants  as  large  creditors 
of  Wood  & Kirkland  had  in  maintaining  the  validity  of 
the  sale  by  Findlay  to  the  plaintiff  constitutes  part  of  the 
13 — VOL.  XXVIII  C.P. 
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consideration  for  the  promise.  If  it  does,  then  the  evidence 
shews  that  the  defendants  were  not  creditors  of  Wood  & 
Kirkland  at  all,  and  so  the  consideration  for  the  alleged 
promise  fails. 

It  is  not  alleged  in  the  second  count  that  the  plaintiff 
abstained  at  the  defendants’  request  from  bringing  an 
action  against  Findlay  when  a verdict  was  rendered  against 
the  plaintiff  in  the  action  brought  by  him  against  Garrett 
and  Durrant ; so  that  unless  the  alleged  interest  of  the 
defendants  as  creditors  of  Wood  & Kirkland  is  intended 
to  have  been  -stated  as  part  of  the  consideration  of  the 
alleged  promise,  the  consideration  is  only  stated  under  the 
simple  word  “if” ; and  I confess  that  appears  to  me  to 
be  a naked  promise  for  a breach  of  which  no  action  will 
lie,  where  one  person  promises  to  pay  another  the  costs 
incurred  by  that  other  in  an  action  already  brought  by  him, 
for  an  alleged  trespass  committed  upon  him,  if  only  he  will 
continue  the  action  to  judgment,  the  person  making  the 
promise  having  no  interest  in  the  subject  matter  of  the 
action. 

I think  that  upon  the  points  reserved  our  judgment 
must  be  in  favour  of  the  defendants,  and  that  judgment  of 
nonsuit  should  be  entered. 

Hagarty,  C.  J. — On  one  ground  alone  the  plaintiff  ought 
not  to  recover.  It  is  a joint  action  on  one  promise.  There 
is  no  proof  whatever  against  the  defendant  Kerr,  as  we 
consider  his  copartner  Brown  had  no  right  to  bind  him. 
No  application  was  made  to  strike  out  his  name  in  term, 
and  possibly  if  made  it  would  not  under  the  circumstances 
have  been  granted. 

It  is  impossible  to  reconcile  all  the  numberless  authorities 
on  the  Statute  of  Frauds,  but  it  seems  to  me  on  the  whole 
that  the  promise  here  relied  on  was  in  substance  to  answer 
for  the  default  or  miscarriage  of  another. 

The  plaintiff  had,  as  it  appeared,  a good  cause  of  action 
against  the  seizors  of  his  goods,  and  he  obtained  judgment 
against  them.  They  either  did  not  or  could  not  pay  him 
as  the  law  required  them  to  do. 
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The  promise,  if  ever  made,  was  in  effect  thus  : You  have 
a cause  of  action  against  these  people ; sue  them,  and  if 
you  do  not  recover  damages  and  costs  from  them  we  will 
pay  you. 

The  subject  is  largely  discussed  in  the  notes  to  Birkmyr 
v.  Darnell,  1 Sm.  L.  C.  310,  7th  ed.,  at  p.  312,  quoting 
Parke,  B.  in  Hargreaves  v.  Parsons,  13  M.  & W.  561 : “ The 
statute  applies  only  to  promises  made  to  the  persons  to 
whom  another  is  already  or  is  to  become  answerable.  It 
must  be  a promise  to  be  answerable  for  a debt  of,  or  a 
default  in  some  duty  by,  that  other  person  towards  the 
promisee/’ 

This  case  comes  I think  within  this  definition. 

The  case  cited  of  Kirkham  v.  Marter,  2 B.  & Al.  613,  is 
not  given  in  the  notes  to  Birkmyr  v.  Darnell.  It  seems 
distinctly  in  point  as  to  a promise  to  pay  damages  for  a 
tort  committed  by  another  against  the  promisee. 

Such  a case  as  is  now  presented  to  us  is  strongly 
illustrative  of  the  wisdom  of  requiring  such  a promise  as 
is  here  alleged  to  be  in  writing. 

Galt,  J.,  concurred. 

Rule  absolute. 
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Wilcox  v.  Pillow  et  al. 

Sale  of  goods  by  'plaintiff  to  H.  for  defendants — Promise  by  defendants  to 
pay  plaintiff  on  H.  ’s  order — Appropriation  of  money  to  plaintiff— Right 
of  action — Jus  tertii. 

In  December,  1875,  H.  purchased  a quantity  of  scrap  iron  for  defendants 
from  the  plaintiff,  the  assignee  of  the  J.  H.  Manufacturing  Co  5 and  on 
10th,  plaintiff  telegraphed  defendants  to  ask  if  they  would  be  responsi- 
ble for  H.  their  agent,  to  which  they  replied,  that  they  dealt  direct 
with  H.,  but  would  hold  the  money  for  plaintiff  if  H.  so  requested 
them.  The  iron  was  then  shipped  to  defendants,  in  H.:s  name,  though 
directed  by  plaintiff  to  be  shipped  in  his,  and  was  received  by  defendants. 
On  the  16th  December,  H.  drew  on  defendants,  to  plaintiff’s  order, 
for  the  amount  of  the  iron,  which  defendants  refused  to  accept ; but 
afterwards  they  telegraphed  to  the  plaintiff  that  when  the  draft  was 
presented  the  iron  had  not  been  received,  but  that  they  had  since 
received  it ; thaf  H.  was  with  them ; and  to  telegraph  amount  of  draft, 
and  they  would  keep  it  out  of  money  due,  and  to  send  back  the  draft. 
The  draft  was  sent  back,  and  on  27th  December  presented  to  defen- 
dants, who  again  refused  to  accept  it,  on  the  ground  that  the  iron  was 
not  up  to  sample.  An  order  of  the  same  date  from  H.  to  the  defen- 
dants, to  pay  the  plaintiff,  was  proved,  and  a countermand  thereof  on 
the  30th.  The  defendants  subsequently  settled  with  H.,  and  refused  to 
pay  the  plaintiff.  It  appeared  that  previous  to  the  commencement  of 
this  suit,  a creditors’  assigneee  had  been  appointed  to  the  estate  of  the 
J.  H.  Manufacturing  Co. 

Held , that  defendants  could  not  object  to  plaintiff’s  title  on  the  ground 
of  the  estate  being  in  the  creditors’  assignee,  for  such  assignee  had  not 
questioned  plaintiff’s  title,  and  defendants  were  not  defending  under 
him. 

Held,  also,  that  the  plaintiff  was  entitled  to  recover  from  defendants  the 
price  of  the  iron,  for  that  there  had  been  an  appropriation  of  such  amount 
for  the  plaintiff  by  the  act  of  all  parties,  which  could  not  be  revoked. 

Action  on  the  common  counts  for  goods  sold  and  de- 
livered, &c.,  and  money  counts. 

Second  count,  setting  out  a sale  of  scrap  iron  by  the  plain- 
tiff to  the  defendants  through  one  Harvey,  to  be  paid  for 
by  the  defendants’  acceptance  of  a hill  drawn  by  Harvey  on 
them  payable  to  plaintiff’s  order,  and  alleging  as  a breach 
the  non-payment  by  their  acceptance  of  the  bill. 

Third  count,  that  the  defendants  owed  Harvey  for  goods 
sold,  &c.,  and  Harvey  assigned  the  debt  to  the  plaintiff,  &c. 

Pleas  : never  indebted ; payment;  traverse  of  the  bargain 
never  indebted  to  Harvey ; payment  of  Harvey’s  claim ; 
and  a denial  of  the  assignment  of  Harvey’s  claim  to  the, 
plaintiff. 
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The  cause  was  tried  before  Burton,  J.,  without  a jury,  at 
Whitby,  at  the  Spring  Assizes  of  1877. 

The  plaintiff  had  been  assignee  of  the  Joseph  Hall 
Manufacturing  Company  in  December,  1875. 

The  defendants  were  in  business  in  Montreal.  In  Decem- 
ber, 1875,.  it  appeared  that  one  Harvey  was  buying  scrap 
iron  and  purchased  a quantity  from  the  plaintiff. 

On  10th  December  a telegram  was  sent  by  the  plaintiff 
to  the  defendants.  Will  you  become  responsible,  and  pay 
cash  for  scrap  iron  bought  by  your  agent,  Mr.  Harvey.” 

On  the  11th  of  December  the  defendants  answered, 
“ We  deal  direct  with  Harvey.  If  he  states  to  hold  money 
for  you,  will  do  so.  Get  his  letter  authorizing  us  to  pay 
you.” 

Directions  were  given  to  have  the  iron  shipped  in  the 
plaintiff’s  name,  but  it  was  said  that  Harvey  managed  to 
get  it  shipped  in  his  own  name,  as  a shipping  bill  from  the 
Grand  Trunk  Railway,  dated  11th  December,  and  another 
dated  15th  December  to  same  effect,  shewed.  Both 
were  addressed  to  the  defendants. 

By  the  shipping  receipts  produced,  it  appeared  that  this 
iron  reached  Montreal  and  was  received  by  the  defendants. 

On  December  16th,  Harvey  drew  a bill  on  the  defen- 
dants at  three  days  sight  to  the  plaintiff’s  order  for  $682.50, 
to  be  charged  to  the  drawer’s  account.  This  draft  was  sent 
through  the  bank  by  the  plaintiff,  and  on  the  20th  of 
December  was  protested  for  non-acceptance. 

On  the  22nd  of  December  the  defendants  received  a 
telegram  from  the  plaintiff,  “ Why  do  you  refuse  acceptance 
of  Harvey’s  draft  for  scrap.  Is  Harvey  in  Montreal  ? 
Answer.”  To  which  the  defendants  replied,  “Refused 
acceptance,  as  scrap  was  not  received.  Now  received,  and 
Harvey  here.  Telegraph  amount  of  draft,  and  will  keep  it 
out  of  money  due.  Send  draft  back  again.” 

On  the  same  day  the  defendants  wrote  to  the  plaintiff 
reciting  the  telegrams,  stating  that  Harvey  had  offered  to 
sell  scrap  to  them,  delivered  in  Montreal,  at  a named  price, 
“ payment  to  be  made  by  remittance  wherever  he  notified  us 
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to  send  it  to.  The  first  thing  we  knew,  before  any  scrap 
was  received,  although  we  had  received  advices  of  two  or 
three  car  loads,  was,  the  presentation  of  half  a dozen  differ- 
ent drafts  for  various  amounts.  Of  course  without  any 
value  in  [our  hands  we  would  not  honour  any  draft  pre- 
sented. Your  draft  was  among  the  number.  However,  as 
sufficient  iron  is  received  to  cover  your  draft  and  others,  it 
will  be  paid  by  returning  it  through  your  bankers.”  The 
plaintiff  instructed  the  bank  to  send  back  the  draft  to 
Montreal. 

It  was  proved  by  the  bank  that  the  draft  was  presented 
more  than  once  : that  the  defendants  said  the  iron  was  not 
up  to  sample. 

On  the  second  occasion  the  draft  was  a week  in  the 
defendant’s  hands  before  they  returned  it.  It  was  received 
back  from  Whitby  on  the  24th  of  December,  and  was  not 
again  presented  to  the  defendants  till  the  27th  of  Decem- 
ber, as  Christmas  day  and  Sunday  intervened.  When  they 
finally  declined,  they  said  the  iron  was  inferior.  At  first 
they  said  they  would  accept. 

On  January  A 4th,  a telegram  was  sent  by  the  defendants 
to  the  plaintiff,  “ Cannot  recognize  you  in  the  transaction, 
settled  for  it  some  time  ago  with  Harvey.” 

On  January  6th,  1876,  the  defendants  wrote  to  plaintiff, 
and  after  denying  Harvey  was  their  agent,  said  : “We  have 
settled  withJVLr.  Harvey  some  days  ago  for  all  the  scrap  he 
sent  us,  and  you  will  have  to  look  to  him  for  payment. 
The  draft  was  not  returned  to  us,  and,  even  if  it  had  been 
we  could  not  honour  it  without  Harvey’s  instructions  to 
do  so,  and  the  bank  would  not  have  allowed  us  to  pay 
anything  but  the  full  face  of  it,  which  of  course  we  could 
not  do  when  the  weight  of  the  dirt  was  to  be  deducted. 

Hersee,  a defendant,  was  examined.  He  denied  any 
agency  of  Harvey’s;  said  they  did  not  see  him  till  after  20th 
of  December,  and  a draft  had  been  presented  and  refused  : 
that  on  the  30th  of  December  they  had  a settlement  with 
Harvey,  and  paid  him  for  all : that  on  that  day  Harvey 
revoked  the  authority  to  pay  this  draft. 
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A document  was  produced,  dated  Montreal,  December 
27th,  addressed  by  Harvey  to  the  defendants,  “ You  will 
please  pay  the  following  drafts  drawn  by  me  on  you  for 
scrap  iron  delivered  to  you  by  Grand  Trunk  Railway. 
Five  drafts  were  mentioned.  The  third  was  the  plaintiff’s 
$682.50. 

At  the  foot  was  written 

December  30. 

“ You  will  please  not  pay  last  three  drafts,  viz.,  $682. 50, 
$33.50,  and  $96.50.” 

“ W.  S.  Harvey.” 

The  defendants  paid  Harvey  by  cheque,  deducting  some 
small  items  for  dirt  alleged  to  be  in  the  iron. 

It  appeared  that  previous  to  the  commencement  of  this 
snit,  a creditors’  assignee  had  been  appointed  to  the  estate 
of  the  Joseph  Hall  Manufacturing  Company. 

On  behalf  of  the  defendants,  a nonsuit  was  moved 
on  the  grounds  that  the  plaintiff  could  not  sue,  as  in 
January,  1876,  a creditors’  assignee  was  appointed,  to  wh,om 
all  the  estate  passed  : that  there  was  no  privity  of  con- 
tract between  the  plaintiff  and  the  defendants ; and  that 
Harvey  had  countermanded  the  order. 

The  learned  Judge  refused  to  nonsuit,  but  reserved  leave 
to  the  defendant  to  move. 

The  jury  were  told  that  apparently  Harvey  was  not  the 
defendants’  agent,  but  that  it  was  competent  for  them  to 
infer  from  the  first  telegram  and  the  telegram  and  letter 
of  the  22nd  of  December,  and  the  appropriation  of  the 
goods  by  the  defendants,  a new  contract  for  the  price  agreed 
on,  viz.,  the  draft  on  them.  If  not,  the  evidence  would  seem 
to  shew  that  the  price  of  the  iron  delivered  by  Harvey, 
including  this  iron,  was . passed  to  Harvey’s  credit  on  the 
27th  of  December,  and  the  draft  was  then  in  the  defendants’ 
hands  and  a specific  direction  to  apply  it ; and  the  learned 
Judge  thought  on  that  evidence  they  might  find  that  was 
money  received  by  the  defendants  to  the  plaintiff’s  use. 

The  jury  found  for  the  plaintiff.  They  said  they 
believed  the  defendants  were  in  possession  of  the  draft 
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returned  by  the  bank  before  the  30th  of  December,  and 
that  the  defendants  had  passed  to  Harvey’s  credit  in  their 
books  the  price  of  the  iron-received  on  the  27th  December. 

In  this  term,  May  23,  1877,  Hector  Cameron,  Q.  C.,  ob- 
tained a rule  nisi  to  enter  a nonsuit,  pursuant  to  the  leave 
reserved,  on  the  grounds  that  the  plaintiff  proved  no 
cause  of  action  against  the  defendants  under  any  of  the 
counts  in  the  declaration,  and  that  before  the  commencement 
of  the  action  a creditors’  assignee  had  been  appointed,  to 
whom  the  plaintiff’s  interest  and  claim  to  the  cause  of  action 
passed ; or  for  a new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence  and  weight  of  evidence,  and  that 
there  was  no  evidence  of  any  contract  or  agreement 
between  the  plaintiff  and  the  defendants  under  which  the 
plaintiff  could  recover ; and  for  misdirection  in  ruling  that 
there  was  evidence  for  the  jury  of  such  a contract,  or  of 
the  agency  for  the  defendants  of  one  Harvey,  with  whom 
the  plaintiff  dealt,  and  that  the  plaintiff  had  the  right  of 
stoppage  in  transitu. 

During  the  same  term,  June  5,  1877,  M.  C.  Cameron, 
Q.  C.,  shewed  cause..  The  defendants  cannot  set  up  the 
supposed  right  of  the  creditors’  assignee,  as  they  do  not 
defend  in  privity  with  him.  To  set  up  the  jus  tertii,  it 
must  be  in  privity  with  and  on  behalf  of  such  third  per- 
son. On  the  merits  the  plaintiff  is  entitled  to  maintain 
his  verdict.  The  defendants  agreed  to  pay  the  price  on 
receiving  Harvey’s  order,  which  was  given  them.  The 
draft  itself  amounted  to  such  order.  There  was  therefore 
an  appropriation  of  the  price  to  the  use  of  the  plaintiff, 
which  the  defendants  cannot  revoke ; and  they  had  no 
right  afterwards  to  pay  the  amount  to  Harvey. 

Hector  Cameron,  Q.  C.,  contra.  The  defendants  bond 
fide  paid  the  money  to  Harvey ; and  there  never  was  any 
appropriation  to  the  plaintiff’s  use.  Money  had  and  re- 
ceived will  not  lie.  The  plaintiff’s  right  to  the  money,  if 
any,  is  only  an  equitable  one;  and  therefore  the  suit  should 
have  been  in  equity. 
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June  27,  1877.  Hagarty,  C.  J. — The  merits  are  wholly 
with  the  plaintiff,  and  the  verdict  should  be  upheld,  if 
possible. 

We  see  nothing  in  the  objections  to  the  plaintiff’s  title. 
He  was  in  actual  possession  when  the  goods  were  sold. 
Neither  the  creditors’  assignee,  nor  any  other  person,  has 
questioned  his  title.  The  defendants  cannot  set  up  any 
supposed  right  in  such  assignee.  They  are  not  defending 
under  or  for  him.  We  cannot  understand  on  what  princi- 
ple the  defendants  paid  Harvey  or  submitted  to  any  revo- 
cation of  his  order. 

The  plaintiff  allowed  the  goods  to  go  on  the  clear  assur- 
ance of  the  defendants,  that  if  Harvey  directed  them  to 
hold  the  price  of  the  goods  for  him  they  would  do  so,  and 
they  told  the  plaintiff  to  get  Harvey’s  authority  therefor. 

No  clearer  authority  could  be  given  than  Harvey’s  draft 
on  the  defendants  in  favour  of  the  plaintiff  for  that  price. 

The  iron  went  to  Montreal,  and  was  received  by  the 
defendants  with  the  full  knowledge  that  the  price  therefor 
was  to  be  paid  to  the  plaintiff.  There  was  an  appro- 
priation of  that  amount  for  the  plaintiff  by  the  action  of 
all  the  parties,  and  such  appropriation  could  not  we  think 
be  revoked. 

The  moment  the  defendants  received  that  iron  under 
such  circumstances,  the  plaintiff  had,  we  think,  an  irrevo- 
cable claim  to  the  price,  and  the  defendants  cannot  be 
heard  to  say  that  the  goods  were  not  in  their  hands  to 
be  paid  for  by  them,  not  by  Harvey,  to  the  plaintiff. 

A contract  to  pay  on  delivery,  on  receipt  of  authority 
from  Harvey,  might  well  be  inferred  from  all  the  facts. 
As  soon  as  they  had  received  the  iron,  they  say,  present 
the  draft  now,  and  we  will  accept  it. 

Again,  when  the  defendants  pass  the  amount  of  the 
price  in  their  books  to  Harvey’s  credit,  fully  aware  that 
they  held  that  amount  properly  for  the  plaintiff,  and  get 
the  iron  representing  such  price,  may  it  not  well  be  con- 
sidered that  they  have  in  their  hands  the  price  thereof  to 
the  use  of  the  plaintiff? 
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They  wrongfully  pay  it  instead  to  Harvey.  Was  it  not 
the  plaintiff’s  money  that  they  were  so  paying  ? We  may 
refer  to  such  ^cases  as  Gingell  v.  Purhins , 4 Ex.  720 ; 
Standish  v.  Ross,  3 Ex.  527. 

The  substance  of  this  dealing  seems  to  be  that  the  defen- 
dants agree  distinctly  that  in  consideration  of  certain  goods 
of  the  plaintiff  being  delivered  to  them  in  Montreal,  with 
Harvey’s  order  in  the  plaintiff’s  favour,  they  will  hold  the 
price  thereof  for  or  on  account  of  the  plaintiff,  or  accept 
Harvey’s  order  on  them  to  the  plaintiff  therefor. 

We  think  the  amount  recoverable  on  one  or  other  of 
these  common  counts. 

There  was  also  the  second  count  for  not  paying  by 
accepting  the  draft.  Perhaps  this  might  be  supported  also. 

Gwynne,  J. — Concurring  in  the  judgment  of  the  Chief 
Justice,  I am  of  opinion  also  that  a very  slight  alteration 
in  the  special  count,  which  may  be  done  nunc  pro  tunc 
under  the  provisions  of  the  Administration  of  Justice  Act, 
would  clearly  entitle  the  plaintiff  to  recover  upon  that 
count  also.  The  evidence  would  abundantly  prove  an 
allegation  that  the  plaintiff,  at  the  request  of  the  defen- 
dants, and  in  consideration  of  their  promise  that  if  the 
plaintiff  would  deliver  the  scrap  to  Harvey  they  would  pay 
the  value  upon  his  draft,  thereupon  delivered  the  scrap 
to  Harvey,  who  gave  his  draft  upon  defendants  which 
they  refused  to  accept  and  pay.  Quacunqud  via  the 
plaintiff  is  entitled  to  a verdict. 

Galt,  J.,  concurred. 

Rule  discharged. 


BLACK  V.  DROUILLARD. 


107 


Black  v.  Drouillard. 

Sale  of  goods — Right  of  property — Interpleader. 

w.,  an  hotel-keeper,  contracted  with  Messrs.  N.  for  the  purchase  of  a 
piano  for  $400,  payable  by  instalments,  they  retaining  the  property 
until  full  payment  of  the  purchase  money,  with  possession  to  W.  at  an 
agreed  rental.  Subsequently,  W.  borrowed  $600  from  plaintiff,  giving 
her  a chattel  mortgage  on  certain  property  in  the  hotel,  not  including 
the  piano.  After  W.  had  paid  $250  on  the  piano,  he  sold  out  the  hotel 
and  chattels  therein,  subject  to  the  mortgage  to  M.,  the  piano,  as 
not  yet  vested  in  W.,  not  being  included  in  the  sale.  A further  instal- 
ment coming  due,  the  plaintiff  and  W.  agreed,  with  the  privity  of  M. 
and  Messrs.  N.,  that  the  $250  already  paid  on  the  piano  should  be 
credited  on  the  plaintiff’s  mortgage,  and  thatM.  should  pay  the  balance 
due  on  the  piano,  which  was  also  to  be  so  credited,  and  that  plaintiff  was 
thus  to  acquire  the  piano,  which,  at  Messrs.  N.’s  desire,  was  to  remain  in 
M.’s  possession  until  the  whole  purchase  money  was  paid.  M.  then 
paid  $100  of  the  amount  due,  but  before  the  balance  of  $50  was  paid, 
the  piano  was  seized  under  an  execution  by  defendant  against  W. 
Messrs.  N.  then  claimed  the  piano,  and  an  interpleader  order  was 
applied  for,  when  the  plaintiff  paid  Messrs.  N.  the  amount  due,  and 
was  substituted  as  claimant,  and  an  interpleader  was  directed  to  try 
whether  defendant  was  entitled  to  the  proceeds  of  the  piano,  which 
had  been  sold  under  the  execution. 

Held , that  the  plaintiff  was  entitled  to  such  proceeds,  for  she  had  an 
interest  in  the  piano,  equitable  if  not  legal,  preferable  to  defendant’s 
claim,  and  M.  was  holding  for  her. 

Interpleader  issue. 

The  cause  was  tried  before  Burton,  J.,  without  a jury, 
at  Whitby,  at  the  Spring  Assizes  of  1877. 

The  state  of  the  case  briefly  stated  appeared  to  be  : The 
plaintiff’s  brother,  one  Thomas  B.  Walker,  an  hotel  keeper 
at  Port  Perry,  entered  into  a contract  with  Messrs.  Nord- 
heimer,  at  Toronto,  for  the  purchase  of  a piano,  under  terms 
which  retained  the  property  of  the  piano  in  Messrs.. 
Nordheimer  until  the  whole  of  the  price,  $100,  which  was 
payable  by  instalments,  should  be  fully  paid,  and  in  the 
meantime  vesting  the  possession  of  the  piano  in  Walker, 
upon  hire  at  an  agreed  rental. 

Walker  borrowed  from  the  plaintiff  $600,  for  securing 
which,  with  interest,  he  executed  in  the  plaintiff’s  favour  a 
chattel  mortgage  upon  certain  property  of  his  in  the  hotel. 

When  Walker  had  paid  $250  on  the  piano,  he  sold 
out  his  interest  in  the  hotel  and  all  his  goods  and  chat- 
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tels  therein,  subject  to  the  plaintiff’s  chattel  mortgage, 
to  one  McGaw.  The  piano  was  not  included  in  this  sale, 
the  property  in  it  not  being  yet  vested  in  Walker,  there 
stilll  being  $150  due  upon  it  to  the  Messrs.  Nordheimer. 

With  respect  to  the  piano,  there  being  an  instalment  due 
which  the  Messrs.  Nordheimer  had  called  for,  Walker  ver- 
bally proposed  to  the  plaintiff  that  she  should  allow  to 
Walker  on  account  of  the  chattel  mortgage  transaction 
the  amount  of  $250,  already  paid  by  him  on  the  piano,  and 
that  she  should  pay  the  balance,  or  $150,  to  Messrs. 
Nordheimer,  the  plaintiff  thus  to  acquire  the  piano.  McGaw 
was  privy  to  this  arrangement,  and  with  a view  to  give 
effect  to  it,  it  was  agreed  between  him  and  the  plaintiff 
that  McGaw  should  pay  the  instalments  on  the  piano  for 
the  plaintiff  to  Messrs.  Nordheimer  as  they  should  become 
due,  and  that  the  plaintiff  should  give  him  credit  therefor 
upon  the  amount  of  her  chattel  mortgage  which  McGaw 
was  to  pay  as  part  of  his  contract  with  Walker. 

This  arrangement  being  made,  McGaw  was  desirous  that 
the  plaintiff  should  take  the  piano  away  from  the  hotel 
where  it  was  left  by  Walker,  when  he  gave  up  possession 
to  McGaw,  but  the  Messrs.  Nordheimer,  who  were  also 
privy  to  the  transaction  whereby  the  plaintiff  was  intended 
to  acquire  the  piano,  objected  to  this,  and  it  was  accordingly 
arranged  that  the  piano  should  remain  in  McGaw’s  posses- 
sion until  the  full  amount  of  the  original  price  should  be 
paid,  and  that  they  should  draw  upon  McGaw  for  the 
instalments.  They  accordingly  did  draw  upon  him,  and 
two  instalments  amounting  together  to  $100  were  paid  by 
the  plaintiff  through  McGaw  as  agreed  upon.  Before  the 
balance  of  $50  payable  on  the  piano  was  paid,  an  execution 
issued  at  the  suit  of  Drouillard  against  Walker,  in  virtue 
of  which  the  piano  was  seized.  Messrs.  Nordheimer  made 
claim  for  the  piano,  and  an  interpleader  was  applied  for  in 
respect  of  that  claim.  In  the  meantime  the  plaintiff  paid 
.the  balance  due,  and  she  became  claimant.  The  piano  was 
sold  under  the  execution,  and  the  proceeds  ordered  to  be 
paid  into  Court  to  abide  the  result  of  the  issue  in  this 
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case,  which  was  to  try  whether  or  not  the  piano,  at  the 
time  of  its  being  seized  on  the  execution  at  the  defendant’s 
suit,  was,  or  some  part  of  it  was,  the  property  of  the 
plaintiff  as  against  the  defendant. 

In  substance  the  point  to  be  determined  was,  whether 
or  not  the  defendant,  the  execution  creditor,  was  entitled 
to  the  proceeds  of  the  sale  of  the  piano  to  satisfy  his 
execution. 

It  appeared  that  the  $250  which  Walker  had  paid  on 
the  piano  had  not  actually  been  credited  upon  his  chattel 
mortgage  to  the  plaintiff,  but  the  plaintiff,  according  to 
Walker’s  statement,  agreed  to  this,  and  she  said  that  she 
expected  the  $250  was  to  be  so  arranged  in  account  with 
her,  but  no  account  had  been  yet  stated  between  her  and 
her  brother. 

The  learned  Judge  was  of  opinion  that  the  transaction 
between  the  plaintiff  and  Walker  was  bona  fide,  and  that 
their  had  been  an  actual  advance  of  the  money ; but  that 
she  had  no  property  in  the  piano  at  the  time  of  the 
seizure,  as  against  the  execution  creditor,  and  he  entered  a 
verdict  for  the  defendant. 

In  this  term,  May  25,  1877,  Hector  Cameron , Q.  C., 
obtained  a rule  nisi , under  the  Law  Reform  Act,  to  set 
aside  the  verdict  entered  for  the  defendant,  and  to  enter  a 
verdict  for  the  plaintiff. 

During  the  same  term,  June  15,  1877,  M.  C.  Cameron , 
Q.  C.,  shewed  cause.  The  evidence  shews  that  the  piano 
belonged  to  Walker,  subject  to  Messrs.  Nordheimers’  lien 
for  the  unpaid  purchase  money,  and  the  plaintiff  can  make 
no  valid  claim  to  it.  If  the  property  of  Messrs.  Nordheimer, 
their  title  does  not  come  into  question  in  this  suit.  The 
plaintiff  cannot  set  up  their  title,  as  she  does  not  shew 
that  she  is  claiming  in  privity  with  them  : Gadsden  v. 
Barrow,  9 Ex.  544;  Richards  v.  James,  L.  R.  2 Q.  B.  285. 

Hector  Cameron,  Q.  C.,  contra.  The  learned  Judge  has 
found  that  the  plaintiff  bond  fide  purchased  the  piano 
from  Walker,  her  brother,  and  having  subsequently  paid 
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off  Messrs.  Nordheimer,  she  became  absolutely  entitled  to 
the  piano,  and  can  therefore  now  claim  it  as  against  the 
execution  creditor.  The  whole  question  was  as  to  the 
bona  fides  of  the  transaction  between  the  plaintiff  and 
Walker,  and  this  having  been  found  in  her  favour  puts 
an  end  to  the  matter.  Moreover  the  property  being 
Nordheimers’  until  the  purchase  money  was  paid,  Walker 
never  had  any  seizable  interest : Ovens  v.  Bull , 1 App.  It. 
62 ; Rusden  v.  Pope,  L.  R.  3 Ex.  269. 

June  27, 1877.  Gwynne,  J. — Upon  the  facts  of  this  case 
it  does  appear  to  be  very  clear  that  Walker  intended  so 
far  as  he  could  to  transfer  his  interest  in  the  piano  to  the 
plaintiff,  and  I think  it  is  equally  clear  that  she  intended 
to  acquire  that  interest,  or  at  least  to  have  the  piano  as 
security  for  the  balance  which  she  agreed  to  pay  and  did 
pay  to  Messrs.  Nordheimer. 

That  the  possession  of  McGaw  was  her  possession,  sub- 
ject to  the  rights  of  Messrs.  Nordheimer  under  their  claim 
for  balance  of  purchase  money,  seems  also  to  me  to  be  clear, 
so  that  when  the  piano  was  seized  it  was  substantially 
taken  out  of  her  possession. 

She  had  in  fact,  as  it  appears  to  me,  either  an  equitable 
right  to  have  the  piano  as  her  own  absolute  property,  or 
actual  possession  with  a lien  for  the  moneys  advanced  by 
her. 

This,  as  it  seems  to  me,  is  not  a case  at  all  analogous  to 
that  of  Gadsden  v.  Barrow , 9 Ex.  514.  The  plaintiff  clearly 
has  a claim  to  whatever  interest  Walker  had  in  the  piano, 
preferable  to  the  claim  of  the  defendant.  She  indeed,  in 
my  opinion,  had  actual  possession  of  the  piano  through 
McGaw  as  her  agent,  and  the  property  in  the  piano,  sub- 
ject to  Nordheimer’s  claim,  which  she  has  satisfied  in  full, 
since  the  seizure  it  is  true,  but  in  pursuance  of  an  agree- 
ment made  before  the  seizure,  or,  to  put  her  claim  at  the 
lowest,  she  had  a lien  on  the  piano  for  the  amount  she  paid 
upon  it. 

Shingler  v.  Holt,  7 H.  & N.  65,  and  Ovens  v.  Bull,  1 Ap. 
R.  62,  support  the  plaintiff’s  right  to  recover  here. 


BLACK  Y.  DROUILLARD. 


Ill 


Hagarty,  C.  J. — In  the  later  cases  the  words  “ as  against 
the  execution  creditor”  are  generally  to  he  found. 

In  Shingler  v.  Holt , 7 H.  & N.  65,  they  were  inserted  at 
the  trial. 

Bramwell,  B.,  says,  at  p.  66,  “ The  question  is,  whether, 
as  against  the  claimant,  the  goods  were  subject  to  the 
execution.” 

The  object,  says  Pollock,  C.  B.,  was  to  try  “ whether 
these  particular  goods  were  subject  to  the  execution.” 

Bramwell,  B.,  said  he  entertained  some  doubt  whether  the 
statute  applies  to  equitable  claims,  though  the  Chief  Baron 
and  Martin  B.,  were  inclined  to  think  it  does  : that  Gadsden 
v.  Barroiv,  9 Ex.  514,  may  have  been  rightly  decided  where 
the  issue  was  simply  to  try  the  right  of  the  claimant. 

In  Edwards  v.  English,  7 E.  & B.  564,  Crompton,  J., 
says,  at  p.  567,  “ The  matter  to  be  enquired  into,  to  satisfy 
the  judgment  of  the  Court,  was,  whether  English,”  the 
execution  creditor,  (the  defendant),  “ had  a right  to  order 
the  sheriff  to  seize  these  goods  under  the  execution  as 
Hare’s,”  the  execution  debtor’s,  “ goods.  It  is  said,  how- 
ever, that  Edwards,”  the  claimant’s,  “ interest  was  only 
equitable.  That  I doubt : but  granting  it  to  be  so,  I do 
not  think  it  open  to  English,”  the  defendant,”  to  rely  on 
that  t this  stage.” 

Lord  Campbell  said  upon  the  issue,  “ the  question  was, 
whether  the  creditor  had  a right  to  seize  the  goods.  It  is 
quite  immaterial  which  party  was  plaintiff  in  the  issue : 
that  was  the  substance  of  it.”  He  then  notices  the  evi- 
dence as  to  what  the  creditor  might  shew,  and  adds,  “ But 
the  very  utmost  effect  of  that  is  to  shew  that  no  strict  legal 
property  was  in  Edivards ,”  the  claimant,  “ by  no  means 
shewing  that  the  property  was  liable  to  be  taken  in  execu- 
tion as  being  Hares  ” the  execution  debtor's. 

Sir  William  Erie  says,  “ This  issue  is  tried  to  inform  the 
Court  whether  Hare,”  the  execution  debtor  “ had  goods 
liable  to  be  taken  in  execution  by  English,”  the  defendant, 
“and  that  is  what  is  really  meant  by  the  issue.  * * * 

There  may,  no  doubt,  be  a question  between  Hatton  and 
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Edwards  ” the  claimant,  (a  third  party),  “ as  to  which  is  to 
have  the  goods.  I rather  think  at  present  Hatton  is  not 
entitled  to  claim  as  against  Edwards  ” the  claimant,  “ but 
whether  he  can  do  so  or  not,  that  in  no  way  concerns 
English,  the  claimant.” 

Here,  I think,  on  the  facts  stated,  that  the  execution 
creditor  had  certainly  no  right  to  direct  the  sheriff  to  seize 
these  goods  as  the  debtor’s  : that  the  claimant  has  an 
interest,  equitable  if  not  legal,  and  that  McGaw  was  holding 
for  her.  The  legal  estate  may  have  been  in  Nordheimer, 
but  his  claim  for  payment  was  being  arranged,  and  has 
since  been  arranged  by  the  claimant’s  money.  Lord  Camp- 
bell’s words  are  very  applicable. 

I think  the  verdict  should  be  for  her  as  against  this 
execution  defendant. 

Galt,  J.,  concurred. 

Rule  absolute. 


Ferguson  v.  Whelan  et  al. 

Statute  of  Limitations — Acknowledgment  of  title — Fraud — Representation. 

In  ejectment,  it  appeared  that  the  defendant,  shortly  before  she  and  those 
under  whom  she  claimed  had  been  in  possession  for  twenty  years,  signed 
a written  acknowledgment  of  the  title  of  the  Capada  Company,  to  whom 
the  land  belonged.  She  stated  that  she  did  not  understand  the  effect 
of  the  instrument,  but  signed  it  as  she  thought  it  was  for  her  own  good 
to  do  so,  and  on  the  agent’s  representation  that  it  was  to  renew  her 
claim  to  the  land  with  the  company.  The  agent  stated  that  he  read 
over  and  explained  the  paper  to  defendant,  telling  her  that  he  came  to 
renew  the  company’s  claim,  and  that  unless  she  signed  she  would  be 
dispossessed.  It  was  left  to  the  jury  to  say  whether  defendant’s  signa- 
ture was  obtained  by  fraud,  and  if  so  to  find  for  the  defendant,  which 
they  did. 

Held,  that  there  was  nothing  to  support  such  a finding,  for  the  agent  stated 
nothing  but  the  truth,  and  even  if  he  had  stated  what  was  untrue,  the 
instrument  itself,  containing  only  the  truth,  could  in  no  way  prejudice 
defendant,  but  rather  benefit  her,  by  procuring  her  permission  to 
remain  in  possession. 

Ejectment,  to  recover  possession  of  Lot  23,  in  the  7th 
concession  of  Loughborough,  containing  by  admeasurement- 
200  acres. 
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The  plaintiff  claimed  title  under  a lease,  dated  6th  Octo- 
ber, 1876,  from  the  Canada  Company,  who  claimed  by 
grant  from  the  Crown. 

All  the  defendants  allowed  judgment  to  go  by  default,, 
except  Sarah  Young,  who  defended  as  to  fifty  acres,  being 
the  south  half  of  the  west  half,  and,  besides  denying  tho 
plaintiff’s  title,  claimed  title  by  length  of  possession. 

The  cause  was  tried  before  Kenneth  Mackenzie,  Esq., 
County  Judge  of  York,  sitting  for  Gwynne,  J.,  and  a jury, 
at  Kingston,  at  the  Spring  Assizes  of  1877. 

It  was  proved  that  the  husband  of  the  defendant  Sarah 
Young  went  into  possession  over  twenty  years  previous  to 
this  suit,  which  was  commenced  on  1st  March,  1877  ; and 
that  on  the  husband’s  death,  which  took  place  about  the 
year  1865,  the  defendant  Sarah  Young,  his  widow,  con- 
tinued to  reside  on  this  fifty  acres.  It  also  appeared  that 
Tobias  Young,  the  son  and  heir-at-law,  also  resided  on  this 
portion,  occupying  a separate  house  from  his  mother. 

On  January  28th,  1876,  being  before  the  twenty  years 
had  run,  the  defendant  signed  the  following  paper : — 

“ I,  the  undersigned,  am  in  occupation  of  lot  west  half 
of  25,  in  the  7th  concession  of  the  township  of  Lough- 
borough, in  the  Province  of  Ontario  ; and  I hereby  acknow- 
ledge that  the  Canada  Company  are  the  owners  of  the  fee 
simple  of  the  said  land,  and  that  I hold  it  on  sufferance 
only ; and  I covenant  and  agree  with  them,  for  myself,  my 
heirs,  executors,  administrators,  and  assigns,  that  neither  I, 
nor  any  one  claiming  by,  from,  or  under  me,  will  at  any 
time  hereafter  claim  any  possession  of,  or  right  of  posses- 
sion to,  the  said  lot,  by  reason  of  any  of  the  provisions  of 
the  Act  passed  by  the  Legislature  of  this  Province  of 
Ontario  in  the  year  of  our  Lord,  1874,  entitled  ‘ An  Act 
for  the  further  limitation  of  Actions  and  Suits  relating  to 
Real  Property.’ 

“As  witness  my  hand  and  seal  the  twenty-eighth  day  of 
January,  1876.” 

The  mark  of 

(Signed)  “ Mrs.  John  x Young. 

“ Witness,  the  said  explained, 

(Signed)  “ J.  W.  Freeman.” 

15 — VOL.  XXVIII  C.P. 
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The  evidence  as  to  what  took  place  when  the  above 
document  was  signed,  was  as  follows  : — 

Mrs.  Young  stated  that  she  had  a conversation  with  one 
J.  W.  Freeman,  who  was  the  son  of  the  agent  of  the  Canada 
Company,  and  on  his  representation  signed  the  document. 
u I told  him  I would  sign  nothing  against  myself,  and  he 
said  it  was  to  renew  my  claim  with  the  Canada  Company, 
or  to  renew  my  claim  for  the  land.  I then  put  my  hand 
to  the  paper.  He  paid  me  nothing.  I thought  it  was  all 
for  my  own  good ; it  was  to  renew  my  claim  with  the 
Canada  Company.  I thought  the  Canada  Company  would 
leave  me  a house.  I relied  upon  what  he  told  me,  and, 
believing  it,  signed  it.  I did  not  understand  the  effect  of  it.” 

J.  W.  Freeman,  the  son,  stated,  that  in  January,  1876, 
he  w^ent  to  the  lot  to  renew  the  Canada  Company’s  claim, 
under  instructions  from  his  father,  who  was  the  agent  for 
the  Canada  Company,  and  saw  the  defendant  there,  and 
told  her  that  he  came  to  renew  the  claim  for  the  Canada 
Company.  “ I took  the  paper  out,  read  it,  and  explained  it 
to  her.  She  asked  me  what  would  be  the  result  if  she  did 
not  sign  that  paper.  I told  her  she  would  be  dispossessed. 
I told  her  if  she  signed  the  paper  I thought  she  would  not 
be  disturbed  until  they  sold  the  lot.  I told  her  that  the 
lot  would  be  advertised.  She  then  signed  the  paper.  I 
read  the  paper  all  over.  She  did  not  tell  me  she  would  not 
sign  anything  against  herself. 

It  was  objected  for  the  defendant  that  she  signed  the 
paper  without  understanding  it,  and  under  a misrepresenta- 
tion of  its  import,  and  that  she  should  have  had  legal  advice. 

The  plaintiff  proposed  to  put  in  evidence  a paper  signed 
by  Tobias  Young  acknowledging  that  he  held  this  part  of 
the  lot  in  question  under  the  Canada  Company. 

The  learned  Judge  refused  to  admit  it,  as  it  was  not 
shewn  that  defendant  claimed  under  him,  or  that  the  paper 
was  signed  in  her  presence  and  with  her  consent,  and  the 
defendant  was  not  present  when  the  paper  was  signed. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
defendant’s  signature  to  the  paper  signed  by  her  was 
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obtained  fairly  and  honestly,  or  by  fraud  or  misrepresen- 
tation of  its  import  by  Freeman ; if  so,  to  find  for  the 
defendant ; and  that,  under  the  circumstances,  the  agent 
should  have  required  her  to  have  had  legal  advice. 

The  jury  found  that  the  paper  was  obtained  from  the 
defendant  by  fraud,  and  found  a verdict  for  the  defendant 
Sarah  Young. 

In  this  term,  May  25,  1877,  Robinson , Q.  C.,  obtained 
a rule  nisi  to  set  aside  the  verdict  entered  for  the  defen- 
dant, and  to  enter  a verdict  for  the  plaintiff,  on  the  ground 
that  the  verdict  was  contrary  to  law,  evidence,  and  weight 
of  evidence  ; and  for  misdirection  of  the  learned  Judge,  in 
telling  the  jury  that  if  they  found  the  possession  paper 
executed  by  the  defendant  had  been  obtained  by  fraud 
they  should  find  for  the  defendant ; and  for  the  improper 
rejection  of  evidence,  in  declining  to  admit  in  evidence  the 
possession  paper  signed  by  Tobias  Young. 

In  the  same  term.  June  8,  1877,  Delamere  shewed  cause 
For  all  that  appears  from  the  evidence  here  the  defendant 
may  have  had  twenty  years’  possession  of  this  portion  before 
signing  the  paper  in  question.  The  learned  Judge’s  direc- 
tion was  quite  correct,  and  it  was  properly  left  to  the  jury 
to  say  whether  the  document  was  obtained  by  fraud.  The 
defendant  should  have  had  the  opportunity  of  taking  legal 
advice  as  to  what  she  was  signing;  and  it  appears  that 
she  did  not  know.  In  fact,  what  was  told  her  by  the  agent 
was  untrue,  and  constituted  fraud. 

Robinson , Q.  C.,  contra.  There  was  clearly  misdirection^ 
even  on  the  defendant’s  own  evidence.  The  statement, 
to  enure  as  a misrepresentation,  must  prejudice  or  cause 
some  damage,  whereas  here  the  defendant  had  no  right 
or  title  to  the  property,  for  the  Statute  of  Limitations 
had  not  run.  In  signing  the  document  she  released  no 
rights  that  she  had,  but  merely  acknowledged  what  was  the 
truth,  namely,  that  the  Canada  Company  owned  the  land, 
and  that  she  held  it  on  sufferance.  She  in  fact  obtained 
a benefit  by  signing  it,  for  otherwise  she  would  no  doubt 
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have  been  turned  out  at  once.  The  agent  of  the  Canada 
Company  stated  nothing  but  what  was  true ; and  it 
was  in  consequence  of  her  signing  the  document  that  she 
'was  allowed  to  remain  in  possession  : Kerr  on  Frauds,  51  ; 
Taylor's  Eq.  J ur.,  sec.  145  ; Canada  Company  v.  Douglas , 
27  C.  P.  339. 


June  27,  1877.  G Wynne,  J.,  delivered  the  judgment  of 
the  Court. 

The  verdict  in  this  case,  in  so  far  as  it  is  in  favour  of  the 
defendant  Sarah  Young,  must  be  set  aside.  The  case  is 
precisely  I* within  the  principle  of  Canada  Company  v 
Douglas , 27  C.  P.  339.  As  to  the  suggestion  that  the  written 
acknowledgment  by  the  defendant  was  obtained  by  fraud? 
there  is  no  foundation  whatever  for  it.  According  to  the 
defendant’s  own  evidence  the  agent  of  the  Canada  Company 
stated  nothing  to  her  upon  the  occasion  of  her  signing  the 
acknowledgment  but  what  was  the  simple  truth ; and 
even  ifjhe  had  stated  something  not  true,  she  has  set  her 
hand  to  nothing  which  does  not  appear  to  be  strictly  true. 
We  cannot  see  upon  what  principle  a document,  signed  by 
a party,  containing  nothing  but  the  simple  truth,  and  the 
signing  which  did  not  and  could  not  do  any  prejudice  to 
the  party  signing,  but,  contrariwise,  benefit,  by  procuring 
her  permission  to  remain  in  possession,  could  be  set  aside 
upon  the  pretence  of  being  obtained  by  fraud.  Such  a 
ruling  would,  on  the  contrary,  enable  the  defendant  to 
commit  a fraud,  by  enabling  her  to  set  up  a title  *now  to 
land  to  which  she  had  no  title  when  she  gave  the  acknow- 
ledgment, and  from  which,  but . for  her  signing  the  ac- 
knowledgment, she  would  have  been  evicted.  Whether 
her  acknowledgment  at  all  was  necessary  may  be  open  to 
doubt,  if  the  son,  (who,  and  not  the  widow,  inherited 
whatever  title  by  possession  his  father  had,)  attorned  to 
the  true  owners,  as  it  is  said  he  did,  although  the  evidence 
of  his  having  done  so  was  rejected.  The  case  having 
been  tried  before  a jury,  all  we  can  do  is,  to  set  aside 
the  verdict  in  so  far  as  it  is  in  favour  of  the  defendant 
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and  to  grant  a new  trial,  limited  to  the  south-west  fifty 
acres,  in  respect  of  which  the  verdict  was  rendered  for 
her.  The  plaintiff  will  retain  his  verdict  as  to  the  residue, 
and  the  new  trial  as  to  the  south-west  fifty  acres  will 
be  without  costs. 

Rule  absolute. 


Palmer  v.  Thornbeck. 

Township  of  Scarborough — Survey  under  24  Vic.  cli.  64,  and  25  Vic.  ch. 
38 — Onus  probandi — Statute  of  Limitations — Evidence. 

On  the  second  trial  of  this  case,  under  the  judgment  granting  a new  trial 
herein,  reported  in  27  C.  P.  291,  it  appeared  that  the  line  between 
lots  31  and  32  was  not  run  upon  the  original  survey,  and  that  when 
the  line  was  run  in  1865,  no  trace  could  be  found  of  an  original  post, 
if  any  had  been  planted,  designating  the  boundary  line  between  the 
lots  on  the  front  of  the  concession.  It  also  appeared  that  the  position 
of  the  original  monuments  at  the  front  angle  of  the  side  road  allow- 
ances was  ascertained  by  the  surveyor,  and  that  the  monuments  planted 
by  him  were  on  such  site. 

Held , that  on  this  evidence  the  plaintiff  was  entitled  to  claim  according 
to  the  statutable  survey. 

Held , also,  that  the  6th  sec.  of  25  Vic.  ch.  38,  had  not  the  effect  of 
divesting  any  title  acquired  by  the  Statute  of  Limitations. 

Held,  also,  per  Gwynne,  J.,  adhering  to  his  former  judgment,  that  the 
onus  probandi,  that  the  piece  of  land  in  question  was  part  of  lot  31, 
either  independently  or  by  force  of  the  statutes  24  Vic.  ch.  64,  and 
25  Vic.  ch.  38,  rested  on  the  plaintiff. 

This  was  an  action  of  ejectment,  tried  without  a jury, 
at  Toronto,  at  the  Spring  Assizes  of  1877,  before  Wilson,  J. 
who  entered  a verdict  for  the  plaintiff. 

The  cause  had  been  previously  tried,  and  a verdict  ren- 
dered for  the  defendant,  which  was  set  aside,  and  a new 
trial  granted  to  enable  the  parties  to  furnish  further  evi- 
dence. 

The  judgments  granting  the  new  trial  are  reported  in 
27  C.  P.  291. 

The  additional  facts,  so  far  as  material,  are  set  out  in  the 
judgment. 


In  this  term,  May  23,  1877,  M.  C.  Cameron , Q.  C. 
obtained  a rule  nisi,  under  the  Law  Reform  Act,  to  set 
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aside  the  verdict  for  the  plaintiff,  and  to  enter  a verdict 
for  the  defendant. 

During  the  same  term,  May  31,  1877,  J.  K.  Kerr , Q.  C., 
shewed  cause,  and  referred  to  the  previous  report  of  this 
case  and  the  cases  there  cited. 

M.  G.  Cameron , Q.  0.,  contra,  cited  Doe  dem.  Baker  v# 
Coombes,  9 C.  B.  714. 

June  27,  1877,  Gwynne,  J. — I continue  of  the  same 
opinion  as  I expressed  in  this  case  when  before  us  upon 
a former  occasion,  upon  principle  as  well  as  upon  the 
authority  of  the  cases  there  cited,  that  the  onus  probandi 
that  the  piece  of  land  sought  to  be  recovered  in  this  action 
is  part  of  lot  31,  in  concession  B,  in  the  township  of 
Scarborough,  either  independently  of  or  by  force  of  the 
statutes  24  Vie.  ch.  64,  and  25  Yic.  ch.  38,  wholly  lies  upon 
the  plaintiff. 

Whether  or  not  a post  was  placed  in  front  of  the  con- 
cession between  the  lots  31  and  32  upon  the  original  sur- 
vey did  not  appear,  nor  did  it  appear  whether  or  not  the 
Crown  Lands  Office  was  unable  to  afford  any  evidence 
upon  that  point.  However,  I am  of  opinion,  that  suffi- 
cient did  appear  from  which  the  reasonable  and  proper 
conclusion  is,  that  the  line  between  the  lots  was  not 
run  upon  the  original  survey,  and  that  at  the  time 
Mr.  Passmore  ran  that  line  in  1865,  there  was  no  trace 
to  be  found  of  the  situs  of  an  original  post,  if  any 
had  been  planted  on  the  survey  of  the  township,  designa- 
ting the  boundary  line  between  the  lots  upon  the  front  of 
the  concession. 

It  appears  now  that  Mr.  Passmore,  on  the  survey  made 
by  him  in  1862,  under  24  Yic.  ch.  64,  and  25  Yic.  ch.  38? 
determined  the  side  line  east  of  lot  31,  at  the  front  of  the 
concession,  by  the  posts  planted  on  the  original  survey. 
That  line  was  an  open  travelled  road,  it  is  true,  but  he 
found  its  point  of  junction  with  the  road  in  front  of  the 
concession  to  accord  with  the  original  survey,  and  he 
accordingly  planted  stone  monuments  on  the  site  of  the 
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posts  planted  upon  the  original  survey,  as  to  which  he 
received  evidence  and  acted  thereupon.  The  road  on  the 
west  side  of  the  block,  on  the  west  side  of  32,  was  not  open 
and  travelled,  but  there  were  traces  of  a line  there,  and  he 
determined  its  situs  by  taking  evidence  as  to  the  site  of 
the  original  post  planted  to  designate  that  line,  and  he 
determined  that  point  and  planted  a stone  monument  there 
also.  The  front  angles  of  the  block  in  question,  which  con- 
tains only  lots  31  and  32,  are  now  determined  to  be  precisely 
in  the  same  position  that  they  were  placed  on  the  original 
survey.  The  front  line  of  this  block  is  identical  with  the 
front  line  as  located  upon  the  original  surve}7 ; consequently, 
in  the  absence  of  any  post  having  been  planted  in  front 
between  lots  31  and  32,  or  of  evidence  of  its  situs,  if  any 
had  been  planted,  the  line  between  the  lots  would  have  to 
be  drawn  from  the  identical  same  point  in  front  of  the 
concession,  whether  the  survey  should  be  made  under  the 
law  as  it  stood  before  the  passing  of  the  Acts,  24  Yic.  and 
25  Yic.,  or  under  the  provisions  of  these  Acts.  The  only 
difference  in  the  line  throughout  from  front  to  rear,  as  it 
would  be  located  by  a survey  before  these  Acts,  or  under 
the  provisions  of  the  Acts,  would  arise  from  the  circum- 
stance that  the  road  on  the  east  of  lot  31,  as  opened  and 
travelled  from  the  true  point  in  front  to  the  rear  of  this 
block,  deviated,  if  it  did  deviate,  which  did  not  appear,  from 
the  true  course  as  contemplated  upon  the  original  survey. 
Mr.  Passmore  having  run  the  line  west  of  lot  32,  should,  I 
think,  have  located  it,  and  I understand  that  he  supposed 
he  had  located  it,  parallel  with  the  line  on  the  east  of  lot 
31.  The  line,  however,  upon  the  north  end  of  the  block  in 
question  appears  to  be  a few  links  longer  than  the  line  at 
the  south  limit,  and  by  so  many  links  the  block  is  wider  at 
the  north  end  than  it  is  upon  the  south  end.  In  drawing 
the  line  between  the  lots,  Mr.  Passmore  bisected  the  south 
or  front  line,  and  there  established  his  starting  point,  pre- 
cisely, as  I have  said,  at  the  same  point  as  it  would  have 
had  to  be  established,  under  the  circumstances,  if  the  survey 
had  been  made  before  ever  the  statute  24  Yic.  was  passed. 
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He  then  bisected  the  north  limit  of  the  block,  and  drew  a 
line  connecting  these  two  points.  Now  this  line  so  divid- 
ing the  lots  only  deviates  from  the  line  as  it  would  have 
been  established  independently  of  the  statutes  24  Vic.  and 
25  Vic.,  or  prior  to  the  passing  of  the  former  Act,  in  so  far 
as  the  line  so  drawn  deviates  from  a course  parallel  with 
the  course  of  the  line  east  of  lot  31,  as  designed  upon  the 
original  survey.  Whether  it  does  in  reality  deviate  from 
such  course  does  not  appear,  but  assuming  it  to  be  so,  it  is 
clear  upon  the  evidence  that  a large,  if  not  the  greater 
part  of  the  land  claimed  by  the  plaintiff  is  recoverable, 
or  would  be  recoverable,  in  this  action  as  part  of  the  lot  31 
independently  of  the  statutes  24  Vic.  and  25  Vic. 

The  township  having  been  originally  surveyed  in  blocks 
containing  only  two  lots  each,  it  was  not  likely  that  the 
side  lines  as  travelled  should  in  their  courses  depart  much 
from  the  courses  as  designed  upon  the  original  survey. 
Some  may  not  have  deviated  at  all  from  the  courses 
originally  contemplated. 

This  consideration  in  some  measure  operates  in  leading 
my  mind  to  the  conviction  that  the  Legislature  never 
could- have  intended  for  the  purpose  they  had  in  view — 
namely,  the  altering  boundaries  of  lots  so  far  as  might  be 
necessary  to  conform  to  roads  having  been  opened  and 
travelled  upon  a course  not  precisely  that  designed  on 
the  original  survey — to  repeal  the  Statute  of  Limitations, 
and  that  not  in  direct  terms  but  by  implication. 

It  is  contended,  however,  that  the  construction  to  be  put 
upon  the  6th  section  of  25  Vic.  ch.  38  is,  that  it  does,  pro 
tanto,  repeal  the  Statute  of  Limitations. 

The  words  relied  upon  are  that  “ Such  division  lines  or 
limits  so  determined  shall  be,  and  be  taken  to  be,  the  true 
lines  and  limits  thereof,  anything  in  chapter  88  of  the 
Consolidated  Statutes  of  Upper  Canada,  or  in  any  other 
statute  of  limitations,  to  the  contrary  notwithstanding.” 

I confess  that  this  language  does  not  appear  to  me  to  be 
any  stronger  than  the  language  of  29  Vic.  ch.  72,  a statute 
subsequently  passed  for  a similar  purpose,  namely,  “ and 
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the  same  ” i.  e.  the  lines  “ shall  thereafter  be  taken  to  be, 
and  to  have  been  the  true  and  unalterable  allowances,  lines, 
and  boundaries  of  the  said  lots,  notwithstanding  any 
occupation  or  possession  thereof  by  any  person,  any  law, 
usage,  or  custom  to  the  contrary.” 

And  in  Taylor  v.  Croft , 30  U.  C.  R 573,  the  Court  of 
Queen’s  Bench  held  that  a title  acquired  by  possession  was 
not  divested  by  this  language. 

It  is  a canon  of  construction  of  statutes,  that,  subject  to 
certain  restrictions,  we  should  give  effect  to  the  ordinary 
natural  meaning  of  the  words  used. 

Now,  to  apply  this  test  to  the  language  of  the  6th 
section  of  25  Vie.  ch.  38,  the  object  is  to  alter  boundaries, 
and  when  altered  to  provide  that  they  shall  thenceforth 
be  deemed  to  have  been  in  truth  as  altered. 

Now  the  statute,  ch.  88  of  the  consolidated  statutes  of 
Upper  Canada  has  not,  nor  has  any  other  statute  of 
limitations  any  clause  or  provision  in  any  manner  affecting 
the  locating  or  displacing  of  the  boundaries  of  lots ; so 
that  the  declaration  that  the  lots  shall  be  altered  and  when 
altered  shall  be  deemed  to  have  always  been  the  true 
boundaries  as  if  never  altered,  did  not  require  for  the 
effecting  that  object  the  displacing,  for  that  particular 
purpose,  of  any  statute  of  limitations.  These  words 
therefore  cannot  be  construed  so  as  to  give  them  an 
ordinary  or  natural  construction.  So  used  they  can  have 
no  sensible  construction  given  to  them. 

It  is  argued  by  the  learned  counsel  that  unless  to  defeat 
a title  acquired  by  the  Statute  of  Limitations  they  can 
have  no  effect.  That  may  be  so  ; and  it  may  be  that  they 
have  no  effect : it  is  difficult  to  conceive  that  the  Legislature 
contemplated  repealing  the  Statute  of  Limitations  as  to  the 
lands  in  the  Township  of  Scarborough  without  expressing 
in  clear  language  such  to  be  their  intention,  and  although 
such  repeal  had  no  connection  whatever  with  the  declared 
object  the  Legislature  had  in  view,  namely,  the  defining 
boundaries  between  lots,  or  was  at  all  necessary  for  such 
purpose,  and  might  besides  work  the  grossest  injustice. 

16 — YOL.  XXVIII  c.p. 
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To  uphold  this  view  we  must  sanction  the  violation  of 
another  canon  of  construction,  namely,  that  no  statute 
should  be  construed  to  be  repealed  by  implication  unless 
such  construction  was  necessary  to  give  effect  to  the  direct 
object  of  the  Act;  and  we  should  have  to  sanction  this 
violation  of  this  canon  for  the  purpose  of  repealing 
a statute  which  has  always  been  recognized  as  a most 
beneficial  and  just  one,  and  recently  so  much  so  that  the 
Legislature  has  diminished  the  period  which  shall  give 
title  by  possesion  from  twenty  years  to  ten  years. 

I am  of  opinion  that  we  can  give  no  such  construction 
to  the  6th  section  of  25  Vic.,  as  is  contended  for  on  behalf 
of  the  plaintiff,  and  that  therefore  our  verdict  must  be 
for  the  plaintiff  only  as  to  the  piece  entered  upon  by 
the  plaintiff  in  1865,  whereby  we  think  a new  point  of 
departure  was  acquired  as  affects  the  Statute  of  Limitations  : 
— that  is  to  say,  that  the  plaintiff  will  recover  for  the  space 
of  twenty  chains  southerly  from  the  north  limit  of  the 
block,  and  the  defendant  will  have  a verdict  as  to  the 
residue. 

Hagarty,  C.  J.,  and  Galt,  J.,  concurred. 
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Kempt  v.  Parkyn. 

Sale  of  land  for  taxes — Deed — Proof  of — Taxes  not  in  arrear  for  five  years 
— Advertisement — Description  of  land — 16  Vic.  ch.  182,  secs.  55,  65  ; 
32  Vic.  ch.  36,  sec.  155,  0. — Effect  of. 

In  ejectment  the  plaintiff  claimed  under  a tax  deed,  which  he  did  not 
produce,  giving  evidence  that  it  had  been  burnt  after  registry  by 
him,  but  giving  no  evidence  of  its  contents,  except  the  production  of 
the  certificate  registered  under  16  Vic.  ch.  182,  sec.  65,  which  did  not 
state  the  date  or  cause  of  the  sale. 

Held , that  there  was  no  proof  of  the  deed ; for  the  certificate,  for  the 
reasons  stated,  shewed  it  to  be  invalid. 

The  land  in  question  was  sold  for  the  taxes  due  for  the  years  1852,  3,  4, 
5,  and  6,  under  a warrant  issued  on  the  6th  July,  1857,  the  taxes  for 
14152  having  been  imposed  by  a by-law  passed  on  the  25th  September, 
1852.  Held , that  the  sale  was  invalid,  their  being  no  portion  of  the 
taxes  in  arrear  for  five  years  when  the  warrant  issued,  as  required  by 
16  Vic.  ch.  182,  sec.  55  - and  that  this  defect  was  not  cured  by  the  32 
Vic.  ch.  36,  sec.  155,  O. 

Qacere , whether  that  section  will  extend  to  defects  in  the  deed,  or  to 
preliminary  defects  only. 

Per  Gwynne,  J. — The  extract  from  the  Treasurer’s  books,  set  out 
below,  shewing  credits  against  the  taxes  charged,  required  explanation, 
and  was  not  sufficient  proof  of  the  taxes  being  unpaid. 

The  evidence  shewed  that  there  were  thirteen  advertisements  in  the 
Gazette,  though  not  covering  three  months,  the  first  being  on  the  18th 
July,  and  the  last  on  the  10th  October:  that  the  warrant  and  adver- 
tisement did  not  distinguish  between  patented  and  unpatented  lands  j 
and  that  the  description  was  of  “Broken  lot,  number  17,  in  the  D. 
concession  of  the  township  of  Mariposa,”  describing  it  as  containing 
seven  acres,  and  professing  to  convey  the  whole  lot,  which  was  not 
shewn  to  contain  more  than  seven  acres. 

The  learned  Judge  at  the  trial  held  that  the  irregularity  in  the  advertise- 
ment would  not  invalidate  the  sale,  and  that  the  description  was  suffici- 
ent ) but  that  the  patented  and  unpatented  lands  should  have  been  dis- 
tinguished. 

Ejectment  for  lot  17,  in  concession  D.,  in  the  township 
of  Mariposa 

The  plaintiff  claimed  title  under  a deed  from  William 
Hamilton  and  others,  assignees  of  Thomas  Short,  who 
claimed  the  said  land  under  a tax  deed. 

The  defendant  claimed  title  under  William  Warren 
Baldwin,  patentee  of  the  Crown. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Lindsay,  at  the  Fall  Assizes  of  1876. 
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The  following  extract  from  the  county  treasurers  books 
was  produced : — 


By  a certificate  of  the  County  Treasurer  annexed,  he  cer- 
tified that  the  above  contained  the  entries  that  appeared  in 
a book  on  file  in  his  office,  known  as  “ Land  Book,  vol.  ii.”  ; 
and  that  the  said  book  was  used  for  the  purpose  of  record- 
ing the  taxes  from  time  to  time  charged  against  certain 
non-resident  lands,  and  the  payment  of  the  same. 

The  sale  took  place  in  1857,  and  the  deed  was  claimed 
to  have  been  executed  in  June,  1862.  No  claim  appeared 
to  have  been  made  under  the  deed  until  the  commencement 
of  this  action  in  June,  1876,  while  it  appeared  that  the 
defendant  had  been  in  occupation  from  1856,  paying  taxes, 
and  in  ignorance  of  any  sale  having  taken  place. 

The  additional  facts,  so  far  as  material,  are  stated  in 
he  following  judgment,  given  by  the  learned  Judge  at 
the  trial. 

“ The  land  was  sold  for  the  taxes  of  1852,  1853,  1854, 
1855,  and  1856.  The  taxes  were  shewn  to  have  been 
regularly  imposed,  and  to  have  been  in  arrear : Hall  v. 
Hill , 22  U.  C.  R 578.  The  sale  was  on  the  20th  October, 
1857. 

The  township  clerk  shewed  that  the  by-law  imposing 
the  taxes  for  1852,  was  passed  on  25th  September,  1852. 

“ It  is  objected  that  when  the  warrant  issued  on  6th 
July,  1857,  no  portion  of  the  taxes  had  been  due  for  five 
years,  as  required  by  16  Vic.  ch.  182,  sec.  55 ; and  this 
objection  is  sustained  by  the  decisions  in  Bell  v.  McLean , 
18  C.  P.  416,  and  Ford  v.  Proudfoot,  9 Grant  478. 
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“ It  was  objected  also  that  the  advertisement  was  not 
long  enough  in  the  Gazette,  there  being  thirteen  insertions,, 
but  these  not  covering  three  months,  the  first  being  on  the 
18th  July,  and  the  last  on  the  10th  October.  This  irregu- 
larity was  held  not  to  invalidate  the  sale  in  Connor  v 
Douglas , 15  Grant  456,  and  McLaughlin  v.  Pyjper,  29 
U.  C.  E.  526. 

“ The  warrant  and  advertisement  did  not  distinguish 
patented  from  unpatented  lands,  and  the  defendant  urges 
this  objection,  which  was  held  to  be  fatal  in  Hall  v.  Hill , 
22  U.  C.  E.  578,  2 E.  & A.  569. 

“ It  is  further  objected  that  no  sufficient  deed  from  the 
sheriff  is  proved. 

“ I think  this  objection  is  well  founded.  The  plaintiff 
gave  evidence  that  the  tax  deed  was  sent  to  him  for  regis- 
tration : that  he  registered  it ; and  that  it  was  burnt.  He 
gave  no  evidence  of  its  contents,  which  were  only  proved 
by  the  production  of  the  certificate  registered  under  Id 
Vic.  ch.  182,  sec.  65.  From  this  it  appears  that  the  deed 
did  not  comply  with  the  statute  in  at  least  two  particulars. 
It  did  not  state  the  date  of  the  sale,  and  it  did  not  state 
the  cause  of  it.  It  only  described  the  land  by  its  situation 
and  boundaries,  in  case  those  particulars  are  involved  in 
the  description  : f Broken  lot  number  17,  in  the  H conces- 
sion of  the  township  of  Mariposa.’  It  did  describe  it  as 
seven  acres  ; and,  professing  to  convey  the  whole  lot,  which 
is  not  shewn  to  have  contained  more  than  seven  acres,  I 
am  inclined  to  think  the  description  sufficient. 

“ The  plaintiff  must  fail,  unless  the  deed  is  cured  by  32 
Vic.  ch.  36,  sec.  155,  0. 

“ The  defendant  objected  that  sec.  155  was  prevented  from 
applying  in  this  case  by  33  Vic.  ch.  23,  sec.  7,  O,  because  the 
defendant  was  in  occupation  of  the  lands  at  the  time  of  the 
sale,  and  has  been  so  ever  since.  The  fact  of  occupation  is 
shewn,  but  as  the  plaintiff  is  not  invoking  the  aid  of  the 
statute  33  Vic.,  ch.  23,  I do  not  see  the  force  of  the  objec- 
tion ; but  I have  very  serious  doubts  as  to  the  defects  being 
cured  by  sec.  155,  as  the  deed  itself  did  not  comply  with 
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the  statute,  and  so  was  not  a sufficient  execution  of  the 
statutory  power  to  convey. 

“ I do  not  understand  that  this  question  has  so  far  arisen 
under  that  statute.  I take  the  object  of  the  statute  to  have 
been  to  cure  preliminary  defects,  and  to  make  a deed  which 
apparently  shewed  a valid  sale  unimpeachable  after  the 
limited  time,  by  reason  of  anything  preliminary  to  the 
deed,  and  not  to  cure  the  deed  itself ; although,  I think 
the  words  of  the  clause  are  wide  enough  to  cure  even  the 
*'■  deed,  making  any  conveyance,  however  defective,  good  and 
valid. 

"The  objection  is  not  limited  to  the  effect  of  sec.  155. 
It  is  taken  generally,  that  there  is  not  sufficient  evidence  of 
the  sheriff’s  conveyance  ; and  besides  what  the  certificate 
shews  as  to  the  omissions  that  existed,  it  does  not  shew 
that  the  deed  was  a conveyance  to  Short  at  all,  or  that  the 
land  was  sold  by  the  sheriff,  or  that  the  sheriff  made  any 
deed.  It  merely  states  that  the  lot  was  purchased  at 
auction  by  Thomas  Short,  for  £3  5s.  2d., being  the  charges  on 
the  lot,  and  that  the  conveyance  of  the  same  was  dated 
30th  July,  1862.  This  certainly  does  not  state  that  the 
land  was  sold  for  taxes,  or  sold  by  the  sheriff',  or  that  the 
sheriff  made  a deed  of  sale,  or  that  any  deed  was  made  to 
Short. 

“ I hold  that  the  plaintiff  has  failed  to  prove  his  title  • 
and  I do  not  regret  that  this  has  to  be  my  conclusion,  as 
the  justice  of  the  case  one  cannot  help  feeling  to  be  with 
the  defendant,  who  has  toiled  on  this  small  piece  of  land, 
and  improved  it  ever  since  1851,  and  paid  taxes  since  1857, 
in  ignorance  of  the  existence  of  the  sale  or  the  arrears,  two 
years  of  which  had  accrued  before  he  purchased. 

“ I enter  a verdict  for  the  defendant.” 

In  Michaelmas  term,  December  6,  1876,  J.  K.  Kerr , 
Q.C.,  obtained  a rule  nisi  under  the  Law  Reform  Act  to  set 
aside  the  verdict  entered  for  the  defendant,  and  to  enter  a 
verdict  for  the  plaintiff. 

In  this  term,  May  30,  1877,  S.  Richards,  Q.  C.,  shewed 
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pause.  The  tax  deed  was  not  produced  or  proved,  while 
the  certificate  produced  in  evidence  of  its  contents  was  de- 
fective. It  did  not  sufficiently  describe  the  land  sold ; for, 
if  it  intended  to  include  the  whole  lot,  it  is  insufficient  for 
that  purpose  ; and  if  a portion  was  intended,  then  it  does 
not  shew  what  that  portion  was.  It  is  also  defective  as  it 
does  not  shew  the  particulars  of  the  sale,  namely,  the  date 
or  cause  of  the  sale : also,  it  does  not  distinguish  between 
the  patented  and  unpatented  lands,  which  in  Hall  v.  Hill , 
22  Q.  B.  578,  in  appeal  2 E.  & A.  569,  was  held  to  be  neces- 
sary. Also,  there  was  no  portion  of  the  taxes  in  arrear 
for  at  least  five  years  at  the  time  the  warrant  was  delivered 
to  the  sheriff,  as  required  by  16  Vic.,  ch.  182,  sec.  55.  The 
deed  is  therefore  invalid,  and  it  is  not  cured  by  32  Vic., 
ch.  36,  sec.  155,  0.,  as  that  section  only  applies  to  cure  pre- 
liminary defects  where  the  deed  appears  on  its  face  to  be 
valid,  and  not,  as  here,  when  it  appears  to  be  clearly  in- 
valid : Hall  v.  Hill , 22  U.  C.  It.  578,  2 E.  & A.  569  ; Connor 
v.  McPherson,  18  Grant  607  ; Corbett  v.  Taylor,  23  U.  G. 
R 454  ; Bell  v.  McLean,  18  C.  P.  416  ; Hamilton  v.  Eggle- 
ton,  22  C.  P.  536. 

J.  K.  Kerr,  Q.  C.,  contra.  The  evidence  shewed  the 
deed  to  have  been  lost ; and  there  was  sufficient  secondary 
evidence  of  its  contents.  The  evidence  need  not  be  that  of 
one  witness  or  one  document,  but  the  whole  evidence  may  be 
taken  together.  The  certificate  is  evidence  of  there  being 
a deed,  and  it  will  be  presumed  to  have  been  legally  made. 
The  certificate,  moreover,  contained  sufficient  evidence  of 
the  deed.  The  land  was  properly  described,  as  it  shews 
that  the  whole  lot  was  intended.  It  is  not  necessary  to 
prove  the  date  of  the  sale  by  the  certificate,  but  it  may  be 
proved  by  extrinsic  evidence,  as  was  done  here ; while  the 
mere  fact  of  the  certificate  being  registered  is  evidence  of 
a sale  for  taxes,  for  unless  it  was  such  a sale  it  would  not 
be  registered.  It  is  not  necessary  to  distinguish  between 
patented  and  unpatented  lands  Also,  it  is  not  necessary 
to  prove  that  there  were  taxes  in  arrear  for  at  least  five 
years,  but  it  is  sufficient  to  shew  that  there  were  some 
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taxes  in  arrear.  The  32  Yic.  ch.  36,  sec.  155,  0.,  however^ 
cures  the  deed,  for  under  this  section  it  is  only  necessary 
to  prove  that  there  were  taxes  in  arrear,  a sale  therefor, 
and  a deed  executed  in  pursuance  thereof.  The  intention 
of  the  Legislature  was  to  make  the  tax  deed  valid  after  the 
lapse  of  the  statutory  period,  where  it  is  proved  that  there 
were  taxes  in  arrear ; and  in  this  respect  the  case  is  dis- 
tinguishable from  Hamilton  v.  Eggleton,  22  C.  P.  536,  for 
there  there  were  no  taxes  at  all  in  arrear.  He  also  referred 
to  the  following  cases  : Heany  v.  Parker,  27  U.  C.  R.  509  ; 
Armstrong  v.  Little , 20  U.  C.  R.  425 ; Fields  v.  Livingston, 
17  C.  P.  15;  Davis  v.  VanN orman,  30  U.  C.  R.  437; 
Proudfoot  v.  Austin,  21  Grant  566 ; Bank  of  Toronto  v. 
Fanning,  17  Grant  514,  18  Grant  391 ; Jones  v.  Bank  of 
Upper  Canada,  13  Grant  74. 

June  27,  1877.  Galt,  J. — There  were  two  grounds 
taken  by  the  learned  counsel  for  the  defendant : 1.  That  the 
finding  of  the  learned  Judge  was  right  as  respects  the  non- 
proof of  the  deed  under  which  the  plaintiff  claims;  and 
2.  That,  even  if  the  deed  had  been  proved,  the  plaintiff 
title  was  clearly  bad. 

The  plaintiff*  claimed  under  a deed  from  William  Ham- 
ilton, James  Covert,  and  James  Miller,  assignees  of  the 
estate  of  Thomas  Short,  who  claimed  said  land  under  a tax 
deed.  It  was  because  the  learned  Judge  was  of  opinion 
that  no  sufficient  evidence  had  been  given  of  this  tax  deed 
he  entered  a verdict  for  the  defendant. 

We  agree  with  the  opinion  expressed  by  the  learned 
Judge,  for  the  reasons  stated  by  him  in  his  judgment. 

In  shewing  cause  against  the  rule,  Mr.  Richards  also 
contended  that,  even  if  the  tax  deed  had  been  proved,  it 
was  void,  as  no  taxes  had  been  in  arrear  for  five  years  at 
the  time  when  the  warrant  to  the  sheriff,  under  which  the 
sale  took  place,  was  delivered  to  him. 

We  think  that  this  objection  also  is  entitled  to  prevail. 

The  warrant  was  dated  6th  July,  1857,  and  recites  that 
the  assessments,  or  some  part  thereof,  which  are  unpaid. 


ERRATA. 


In  the  “Table  of  Cases  Reported”  in  Vol.  XXVII.,  C.P.,  the 
case  of  Robertson  v.  Watson,  5 79,  was  inadvertently  omitted.  The 
profession  are  requested  to  have  the  correction  made  at  once, 
either  by  inserting  it  in  writing,  or  by  pasting  in  the  following 
printed  slips : j 


Robertson  v.  Watson 579 

Watson,  Robertson  v. 579 
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upon  lands  in  Mariposa,  &c.,  have  been  suffered  to  remain 
in  arrear  five  years  and  upwards. 

It  then  commands  the  sheriff  to  levy  the  several  sums 
of  money  due  upon  the  lots,  by  sale,  &c.,  according  to  the 
provisions  of  the  Assessment  Consolidation  Act,  16  Yic. 
ch.  182. 

The  provisions  of  that  Act,  so  far  as  relates  to  the  pre- 
sent discussion,  are  contained  in  the  55th  section,  which 
enacts  : “ That  whenever  a portion  of  the  tax  on  any  land 
has  been  due  for  five  years,  the  treasurer  of  the  county 
shall  issue  a wrarrant  under  his  hand  and  seal,  directed  to 
the  sheriff  of  the  county,  commanding  him  to  levy  upon 
the  said  lands  for  the  amount  of  arrears  due  thereon,  with 
his  costs,”  &c. 

The  tax  for  non-payment  of  which  this  land  was  sold 
was  levied,  as  appears  from  the  evidence  of  the  township 
clerk,  under  the  provisions  of  a by-law,  dated  25th  Sep- 
tember, 1852,  so  that  in  fact  five  years  had  not  elapsed 
when  the  warrant  to  the  sheriff,  under  which  the  sale  took 
place,  was  made. 

In  Corbett  v.  Taylor,  23  U.  C.  R.  454,  Draper,  C.J.,  says, 
at  p.  455  : “ We  do  not  think  that  the  evidence  established, 
either  as  a matter  of  fact  or  of  law,  that  at  the  date  of  the 
deed  containing  the  covenant  on  which  this  action  was 
brought  there  was  any  arrear  of  taxes  and  assessments  on 
the  land  in  question.  We  take  arrears  to  mean  something 
which  is  behind  in  payment,  or  which  remains  unpaid  * 
* * It  implies  a duty  and  a default.” 

This  case  was  followed  in  the  case  of  Bell  v.  McLean,  18 
C.  P.  416. 

In  Connor  v.  McPherson,  18  Grant  607,  Mowat,  Y.  C., 
says,  at  p.  608  : “ It  was  contended  by  the  defendants,  that 
the  taxes  were  due  at  the  beginning  of  the  year  1859, 
though  the  by-laws  imposing  them  for  that  year  had  not 
then  been  passed ; or  that  if  such  taxes  were  not  due  with- 
in the  meaning  of  the  statute  before  the  passing  of  the 
by-laws,  they  became  due  the  moment  the  by-laws  were 
passed.  But  Ford  v.  Proudfoot,  9 Grant  478,  and  Bell  v. 
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McLean,  18  C.  P.  413,  are  against  this  contention,  and  are 
sufficient  to  make  out  the  sale  in  question  to  be  in  point 
of  law  invalid.” 

Mr.  Kerr,  however,  relied  on  sec.  155  of  32  Vic.  ch.  36, 
as  establishing  the  plaintiff’s  title,  as  the  deed  under  which 
he  claims  had  not  been  questioned  within  the  time  limited 
by  law. 

We  had  occasion  to  consider  this  question  in  the  case  of 
Hamilton  v.  Eggleton,  22  C.  P.  536,  and  were  then  of 
opinion,  to  which  we  still  adhere,  that  the  155th  section  does 
not  apply  to  cases  where  in  fact  the  land  was  not  liable  to 
be  sold. 

In  that  case  there  were,  in  truth,  no  taxes  due  for  which 
the  land  was  sold,  and  in  this  case  there  were  no  arrears  of 
taxes  due  for  five  years  at  the  time  when  the  warrant  was 
issued. 

Gwynne,  J. — I entirely  agree  with  the  judgment  of  the 
learned  Judge  who  tried  this  case  upon  all  the  points 
which  have  been  so  fully  entered  into  by  him  in  his 
written  judgment. 

I confess  that  I entertain  some  doubts  whether  the 
evidence  of  the  taxes  having  been  unpaid  was  sufficient 

I think  there  is  force  in  the  objection  that  the  extract 
from  the  treasurer’s  books  shewing  a credit  opposite  the 
amount  charged  in  each  year  from  1852  to  1855,  required 
some  explanation. 

Although  the  sale  is  alleged  to  have  taken  place  in 
October  1857,  it  is  not  pretended  that  any  deed  was 
executed  before  June  1862,  and  no  one  has  asserted  any 
claim  under  that  deed  until  this  action  was  commenced 
upon  the  3rd  day  of  June  1876,  about  four  months  short 
of  nineteen  years  from  the  alleged  sale. 

In  the  meantime  the  defendant  has  been  in  occupation 
at  least  from  1856,  paying  all  taxes  ever  since  then,  and  in 
utter  ignorance  of  any  sale  having  taken  place. 

Under  these  circumstances  it  does  appear  to  me  to  be 
reasonable  to  require  some  explanation  of  these  credit 
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entries  in  the  treasurers  books,  which  books  are  the  only 
evidence  of  the  taxes  having  been  unpaid.  Possibly  that 
explanation  if  given  might  satisfactorily  account  for  the 
delay  in  the  execution  of  the  deed  and  in  claiming  under 
it  since  it  was  made. 

If  the  155th  section  of  32  Vic.  ch.  36,  0.,  enables  a pur- 
chaser at  a tax  sale  thus  to  lie  by,  and  to  use  the  deed  not 
as  a shield  but  as  a dagger  to  be  used  against  a person  in 
utter  ignorance  of  the  existence  of  such  an  instrument,  it  is 
deeply  to  be  deplored,  and  it  is  time  that  the  Legislature 
should  intervene  for  the  protection  of  the  innocent  and 
ignorant  owner  (a). 

It  has  been  suggested  that  the  owner  must  be  regarded  as 
having  notice  from  the  time  of  the  registration  of  the  deed, 
but  that  is  not  so,  the  registry  laws  make  registration, 
notice  only  against  subsequent  purchasers,  &c.,  not  against 
the  original  owner,  who  being  left  in  undisturbed  enjoyment 
of  his  estate  for  nineteen  years,  paying  his  taxes  regularly, 
would  have  no  occasion  to  go  to  the  registry  office  to 
search  the  title. 

I agree  also  that  no  part  of  the  tax  having  been  in 
arrear  for  five  years  before  the  treasurer’s  warrant  issued, 
under  which  the  sale  took  place,  brings  this  case  within 
the  decided  cases,  and  that  the  sale  is  void  for  that  reason 
also. 

If  a deed  had  been  proved,  it  'would  have  been 
necessary  to  decide  whether  or  not  the  deed  had  cured 
that  defect  under  the  155th  sec.  of  32  Vie.  ch.  36,  0.;  but  I 
incline  to  the  opinion  that  the  case  would  still  be  within 
the  principle  of  Hamilton  v.  Eggleton,  22  C.  P.  536,  and  that 
the  deed  would  not  cure  such  a defect — namely,  that  at  the 
time  of  the  sale  the  land  was  not  in  the  position  of  being 
liable  to  have  been  sold. 

Hagarty,  C.  J.,  concurred. 

Rule  discharged. 


(a)  See  Austin  v.  Armstrong , ante  p.  47. 
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McEdwards,  Assignee,  v.  Palmer. 


Insolvent  Act  of  1875,  sec , 3,  sub-sec.  j,  sec.  130 — Fraudulent  conveyance. 

C.,  being  in  insolvent  circumstances,  but  six  months  before  an  attachment 
in  insolvency  issued  against  him,  conveyed  certain  lands  to  defendant, 
upon  trust  to  sell  the  same  and  apply  the  proceeds,  after  payment  of  a 
mortgage  thereon,  in  payment  of  pre-existing  debts  due  to  defendant 
and  one  T.,  in  the  proportion  of  four  dollars  to  defendant  for  every  one 
dollar  to  T.,  and  to  pay  over  the  surplus,  if  any,  to  C.  Defendant  at 
the  time,  as  the  Court  inferred  from  the  evidence,  being  aware  of  C.7s 
inability  to  meet  his  liabilities  in  full,  or  having  abundant  cause  for 
believing  it  to  exist,  and  that  the  property  comprised  the  whole  of  C.?s 
assets. 

Held,  that  the  deed  was  void,  as  being  in  itself  an  act  of  insolvency 
within  sec.  3,  sub-sec.  j of  the  Insolvent  Act  of  1875  j and  as  a transac- 
tion or  contract  within  sec.  130. 

Semble,  that  if  the  transaction  had  been  an  actual  bona  fide  sale  to 
defendant  in  satisfaction  of  his  debt,  it  might  have  been  sustainable, 
being  so  long  before  the  attachment. 

Action  on  the  common  counts  by  plaintiff  as  assignee  in 
insolvency  of  one  Cline. 

The  particulars  of  claim  were  for  $1,350,  namely,  $1,000, 
being  part  of  the  proceeds  of  the  sale  of  certain  of  the 
insolvent’s  real  estate,  sold  by  the  insolvent  to  the  defen- 
dant, and  by  the  defendant  to  one  McGreer ; and  $350,  the 
proceeds  of  the  sale  of  certain  other  of  the  insolvent’s  real 
estate,  sold  by  him  to  his  mother. 

The  defendant  pleaded  never  indebted,  payment,  a denial 
of  the  plaintiff  being  assignee  as  alleged ; and  a plea  on 
equitable  grounds,  setting  up  the  facts  under  which  the  sale 
to  the  defendant  took  place. 

The  cause  was  tried  before  Morrison,  J.,  without  a jury, 
at  Hamilton,  at  the  Spring  Assizes  of  1877. 

The  evidence  given  at  the  trial  w~as  as  follows  : 

The  insolvent  stated  that  he  commenced  a lumber  busi- 
ness, namely,  buying  and  selling  lumber,  in  1868,  and 
carried  it  on  until  1875,  his  average  business  being  from 
$1,500  to  $2,000  a year  ; that  in  1875  his  circumstances 
were  poor,  his  debts  amounting  From  $6000  to  $7000,  includ- 
ing a mortgage  of  $4,400  on  his  farm : that  he  attempted 
to  sell  his  farm  by  auction  at  an  upset  price  of  $4,600,  being 
the  amount  due  on  the  mortgage  and  the  auctioneer’s 
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expenses ; but,  although  there  was  a good  audience,  he  was 
unable  to  effect  a sale : that  he  subsequently  offered  the 
property  to  the  defendant,  who  had  been  crowding  him  for 
payment,  but  that  the  defendant  refused  to  accept  it  unless 
witness  could  give  him  something  in  addition,  and  he  then 
agreed  to  sell  his  reversionary  interest  in  a certain  piece  of 
land  to  his  mother  for  $350,  which  was  to  be  paid  to  the  de- 
fendant. The  defendant  was  out  of  the  property  to  pay 
off  the  mortgage,  himself,  and  one  Terryberry,  and  then 
pay  any  balance  to  witness.  He  stated  that  he  did  not 
know  whether  defendant  was  aware  at  the  time  of  his  other 
debts. 

The  deed  to  the  defendant  was  dated  21st  October,  1875, 
and  recited  that  the  insolvent  was  indebted  to  the  defen- 
dant in  the  sum  of  $500,  and  to  Terryberry  in  $400,  and  the 
insolvent’s  inability  to  sell  the  property,  that  the  convey- 
ance was  made  to  defendant  to  enable  him  to  dispose  of 
the  property  at  a price  adequate  to  discharge  the  said 
mortgage,  and  also  to  satisfy  wholly  or  pro  tanto,  as  the 
case  might  be,  the  said  indebtedness  to  defendant  and 
Terryberry,  applying  towards  payment  of  said  Terryberry ’s 
claim  one  dollar  for  every  four  dollars  applied  in  payment 
of  said  defendant’s  claim,  including  expenses,  should  the 
purchase  money  be  insufficient  to  pay  said  claims  in  full, 
and  to  hand  over  to  insolvent  any  sum,  if  any  there  should 
be,  remaining  after  payment  of  said  claims  and  expenses. 
The  deed  then  conveyed  the  land  to  the  defendant. 

A conveyance  of  the  45  acres  from  the  insolvent  to  his 
mother  of  the  same  date,  21st  October,  1875,  was  proved, 
for  the  sum  of  $350,  which  it  was  proved  was  paid  over  to 
the  defendant. 

The  insolvent  also  stated  that  the  auctioneer  informed 
him  that  one  Ogilvie  had  offered  the  amount  of  the  mort- 
gage, and  that  he,  the  insolvent,  had  heard  that  Ogilvie  had 
filed  a bill  for  specific  performance. 

The  examination  of  the  defendant  under  the  Adminis- 
tration of  Justice  Act  was  put  in  evidence. 

He  stated  that  the  insolvent  was  indebted  to  him,  and  that 
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the  transfer  was  made  on  the  terms  stated;  and  the  insolvent 
informed  him  that  this  was  all  the  property  he  had : that 
he  spoke  to  one  Grant  and  Terryberry  about  going  in  with 
him  and  bearing  the  benefit  and  burden  of  the  transaction, 
but  they  refused  to  do  so ; and  the  transfer  was  therefore 
made  to  him  alone : that  he  was  aware  of  the  insolvent 
being  indebted  to  one  Forbes  and  also  to  one  Yandusen: 
that  in  January,  1876,  he  sold  the  land  to  one  McGreer  for 
$5,250,  which  was  to  be  paid  within  a month,  and  he 
executed  a conveyance  to  McGreer,  and  McGreer  paid 
$1000  on  account  of  the  purchase  money  : that  out  of  this 
$1000  he  paid  $300,  being  the  instalments  then  due  on  the 
mortgage^lSO  to  Terryberry,  and  $180  to  Oglivie,  who  had 
some  claim,  and  some  other  claims,  amounting  in  all  to 
$886.78  : that  McGreer  was  not  able  to  raise  the  balance 
of  the  purchase  money,  and  so  he  arranged  with  the  mort- 
gagee to  assume  the  mortgage,  but  that  he  had  not  repaid 
defendant  the  instalments  paid  by  him  : that  he  supposed 
there  was  a balance  coming  to  him  from  McGreer,  but  that 
he  had  had  no  settlement  with  McGreer  as  to  a balance, 
and  had  received  no  further  sum  from  him.  He  also  stated 
that  he  had  received  the  $350  from  the  insolvent’s  mother. 

It  was  proved  that  a writ  of  attachment  in  insolvency 
issued  on  the  18th  April,  1876,  and  that  the  property  con- 
veyed comprised  the  whole  of  the  insolvent’s  assets. 

For  the  defendant  a nonsuit  was  moved  on  the  following 
amongst  other  grounds  : that  the  deed  in  question  was  not 
shewn  to  be  void  or  voidable  : that  there  was  no  proof  that 
Cline  was  at  the  time  insolvent,  and  there  was  no  evidence 
or  suggestion  of  fraud  or  preference  to  defeat  creditors  : 
that  the  deed  was  executed  six  months  before  the  writ  of 
attachment  issued  : that  the  deed  was  bond  fide,  and  all 
that  the  plaintiff  can  now  recover  would  be  whatever 
amount  the  insolvent  could  collect  or  was  entitled  to  collect 
from  his  vendees  : that  under  any  circumstances  the  money 
could  not  be  recovered  in  this  action,  or  under  the  common 
counts. 

The  plaintiff  maintained  that  he  was  entitled  to  recover,. 
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and  objected  to  a nonsuit  being  entered,  and  that  the  case 
should  be  referred  to  the  Court  of  Chancery  to  take  an 
account,  &c. 

The  learned  Judge  declined  to  refer  the  case  to  the  Court 
of  Chancery.  He  found  that  there  was  no  fraud  or  pre- 
ference in  the  making  of  the  deed  to  the  defendant : that 
all  that  was  done  was  done  bond  fide  by  both  parties,  and 
that  there  was  no  money  in  defendant’s  hands  to  which  the 
plaintiff  as  assignee  was  entitled,  and  so  he  entered  a 
nonsuit. 

In  this  term,  May  25,  1875,  J.  K.  Kerr,  Q.  C.,  obtained 
a rule  nisi,  under  the  Law  Reform  Act,  to  set  aside  the 
nonsuit  and  to  enter  a verdict  for  the  plaintiff. 

In  the  same  term,  June  8,  1877,  Muir,  (Hamilton),, 
shewed  cause.  The  first  question  is,  whether  the  deed  by 
the  insolvent  to  the  defendant  was  fraudulent  and  void 
under  the  Insolvent  Act.  The  evidence  shews  that  there 
was  no  fraud  or  fraudulent  preference,  but  that  everything" 
was  done  bond  fide,  and  the  learned  Judge  has  so  found. 
The  sale  cannot  be  in  contemplation  of  insolvency  and 
create  an  unjust  preference,  for  there  is  nothing  in  the 
evidence  to  shew  that  the  defendant  knew  that  Cline  was 
insolvent,  and  it  was  proved  that  the  land  was  sold  for 
the  best  price,  and  after  the  insolvent  has  failed  in  effecting 
a sale  of  it.  The  sale  also  having  taken  place  more  than 
six  months  prior  to  the  issue  of  the  writ  of  attachment 
there  is  no  statutory  presumption  of  a fraudulent  preference, 
but  fraud  must  be  proved,  and  the  onus  is  upon  the  plain- 
tiff to  do  so,  which  he  has  failed  to  do.  As  to  the  amount 
paid  by  the  mother,  the  Insolvent  Act  does  not  apply,  as  it 
was  paid  more  than  thirty  days  prior  to  the  attachment ; 
at  all  events  it  was  a payment  by  the  mother  and  not  by 
the  insolvent.  The  next  question  is,  assuming  the  deed  to 
be  valid,  was  there  anything  in  the  defendant’s  hands  which 
the  plaintiff,  as  assignee,  can  recover.  All  that  the  plaintiff 
can  recover  is  any  balance  coming  to  the  insolvent  after 
the  provisions  of  the  deed  had  been  satisfied,  and  the  evi- 
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dence  shews  that  there  was  nothing  so  coming.  The  claim 
is  not  for  purely  a money  demand,  and  is,  therefore,  not 
cognizable  in  a Court  of  law  at  all.  The  plaintiff  cannot 
recover  under  the  common  counts.  Moreover  the  proper 
parties  are  not  before  the  Court : Terryberry  and  McGreer 
should  have  both  been  parties  to  the  suit. 

J.  K.  Kerr,  Q.  C.,  contra.  The  evidence  shews  that  at 
the  time  of  the  execution  of  the  deed  Cline  was  insol- 
vent, of  which  the  defendant  was  aware,  as  also  that  the 
property  conveyed  composed  the  whole  of  the  insolvent’s 
estate.  The  conveyance  was  also  in  consideration  of  a 
pre-existing  debt,  and  no  consideration  passed.  The  con- 
tract was  merely  a gratuitous  contract,  and  its  effect 
was  to  injure,  obstruct,  and  delay  the  other  creditors, 
and  nothing  passed  under  the  deed.  The  assignee  is, 
therefore,  entitled  under  the  common  counts  to  recover  the 
moneys  arising  from  the  sale  to  McGreer.  The  $350  paid 
by  the  mother  formed  part  of  the  transaction,  and  was  for 
the  same  pre-existing  debt,  and  is  in  the  like  manner  void 
under  the  Insolvent  Act,  and  recoverable  by  the  assignee. 
Terryberry  was  in  no  way  a contracting  party  with 
either  the  insolvent  or  defendant,  and  plaintiff  is,  therefore, 
entitled  to  recover  the  amount  paid  to  him.  The  objection 
as  to  the  claim  being  only  cognizable  in  the  Court  of  Chan- 
cery, and  as  to  the  want  of  parties,  is  not  tenable  : Edgar's 
Insolvent  Act  1875,  p.  140;  Campbell  v.  Barrie,  31  U.  C. 
R 279,  286-288;  McWhirter  v.  Thorne,  19  C.  P.  302; 
Kalus  v.  Hergert,  1 App.  R 75  ; Davidson  v.  Ross,  24 
Grant  22;  Bank  of  Montreal  v.  McWhirter,  17  C.  P.  506. 

June  27,  1877.  Gwynne,  J.,  delivered  the  judgment  of 
the  Court. 

I am  of  opinion  that  we  are  compelled  to  arrive  at  the  con- 
clusion in  this  case,  that  the  transaction  assailed  must  be 
held  to  be  avoided,  under  the  provisions  of  the  Insolvent 
Act,  and  that  therefore  the  plaintiff,  as  assignee,  is  entitled 
to  recover. 

That  Cline,  the  grantor  in  the  deed  to  Palmer,  was 
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unable  to  meet  his  liabilities  in  full,  at  the  time  of  the 
execution  of  the  deed  of  that  date,  and  that  the  defen- 
dant, Palmer,  knew  of  such  inability,  or  at  least  had 
abundant  cause  for  believing  such  inability  to  exist,  I think 
there  can  be  no  doubt.  That  the  property  conveyed  con- 
stituted the  whole  of  the  assets  of  the  debtor,  is  clear 
beyond  any  doubt,  and  that  the  defendant,  Palmer,  had 
reason  to  know  this  also  is,  I think,  free  from  reasonable 
doubt.  Under  these  circumstances  a debtor  trader  con- 
veys in  substance  the  whole  of  his  assets,  consisting  chiefly 
of  the  equity  of  redemption  in  this  mortgaged  property,  to 
Palmer,  upon  a trust  to  sell  and  to  apply  the  proceeds  avail- 
able, after  satisfaction  of  the  mortgage,  to  pay  himself,  Pal- 
mer, a debt  of  ($550)  five  hundred  and  fifty  dollars,  and  one 
Terryberry  a sum  of  ($400)  four  hundred  dollars,  in  the 
proportion,  however,  of  ($4.00)  four  dollars  to  Palmer  for 
every  ($1.00)  one  dollar  to  Terryberry;  and  as  to  any  sur- 
plus, if  any,  to  pay  it  over  to  Cline,  ignoring  thus  his  other 
creditors.  Such  a deed  was  plainly  an  act  of  insolvency, 
within  sub-sec.  J of  sec.  3,  of  the  Insolvent  Act  of  1875,  as 
being  the  conveyance  of  the  whole  or  of  the  main  part  of 
his  assets  by  a trader,  who  was  unable  to  meet  his  liabilities 
in  full,  without  the  consent  of  his  creditors,  and  without 
satisfying  their  claims ; it  was  a transaction  or  contract 
also  within  the  meaning  of  the  latter  part  of  the  130th  sec- 
tion, and  avoided  thereby. 

If  the  transaction  had  assumed  the  shape  of  an  actual 
bond  fide  sale,  in  satisfaction  of  Palmer’s  own  debt,  that 
would  have  been  a very  different  thing,  and  the  transaction 
might  then,  perhaps,  have  been  sustained  after  the  lapse 
of  time  which  ensued  before  the  writ  of  attachment,  in 
virtue  of  which  the  debtor  has  become  insolvent,  issued ; 
but  it  assumed  no  such  shape.  Palmer’s  claim  was  not 
satisfied  or  discharged  in  whole  or  in  part  by  the  deed 
conveying  the  property  to  him. 

Sitting  as  a juror  as  well  as  a Judge,  I confess  that  I 
think  the  reasonable  and  natural  inference  to  draw  from  the 
evidence  is,  that  the  intent  was  to  injure,  defeat,  obstruct, 
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and  delay  all  Cline’s  creditors,  except  Palmer  himself,  and 
I thinly  the  moneys  realised  must  be  applied  for  the  benefit 
of  the  creditors  ratably  under  the  provisions  of  the  Insol- 
vent Act. 

The  proper  course  will  be  to  direct  a reference  to  the 
Judge  of  the  County  Court  of  the  county  of  Lincoln, 
who  is  the  Judge  of  the  matter  in  the  insolvency,  to  ascer- 
tain and  certify  to  the  Court,  under  the  provisions  of  the 
Common  Law  Procedure  Act,  the  amount  of  the  defendant’s 
liability. 

Hagarty,  C.  J.,  and  Galt,  J.,  concurred. 

Rule  accordingly. 


MEMORANDA. 

During  this  term  the  following  gentlemen  were  called  to 
the  Bar  : 

Haughton  Ignatius  Lennox,  Henry  Peter  Milligan, 
Charles  Henry  Woodward,  Lafayette  Alexander  Mc- 
Pherson, Elgin  Meyers,  James  Fullerton,  Robert 

SCARTH  SMELLIE,  JASI  ALEXANDER  MORTON,  JOHN  FOLLINS- 

bee  Jr.,  David  Robertson,  Harry  Dudley  Gamble, 
John  James  Kehoe,  John  Maxwell,  Ancus  Martius 
Peterson,  William  Daniel  Foss,  Campbell  William 
Sawers,  John  W.  H.  Wilson. 


REGULAE  GENERALES. 
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IN  THE 

COURT  OF  QUEEN’S  BENCH 

AND  THE 

COURT  OF  COMMON  PLEAS. 


itcptae 

Easter  Term , Victoria. 

That  leave  shall  not  be  given  to  demur  and  traverse  the  same 
pleading,  unless  on  affidavit  distinctly  denying  some  one  or  more 
material  statement  or  statements  in  such,  and  that  unless  in 
exceptional  cases,  in  the  discretion  of  the  Court  or  J udge,  affidavits 
merely  as  to  the  belief  of  the  existence  of  just  grounds  of  traverse 
shall  not  be  sufficient. 

(Signed)  JOHN  H.  HAGARTY. 

ROBT.  A.  HARRISON. 

JOS.  C.  MORRISON. 

ADAM  WILSON. 

JOHN  W.  GWYNNE. 

THOMAS  GALT. 


Monday,  21st  May,  1877. 
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IN  THE  COURT  OF  COMMON  PLEAS. 


Easter  Term,  JfO  Victoria. 

Whereas,  in  the  opinion  of  the  J udges  of  the  Court  of  Common 
Pleas  for  the  Province  of  Ontario,  it  is  not  deemed  necessary  for 
the  despatch  of  business  pending  in  such  Court  to  hold  sittings 
during  Trinity  Term  next,  it  is  therefore,  under  arid  pursuant  to 
section  five  of  chapter  eight  of  the  Statutes  of  the  Legislature  of 
the  Province  of  Ontario,  passed  at  the  last  session  thereof,  ordered 
and  directed,  by  the  undersigned  Judges  of.  the  said  Court,  that 
the  said  Court  shall  not  sit  during  the  time  appointed  for  holding 
Trinity  Term  next  by  the  fifty-third  section  of  the  Administration 
of  Justice  Act,  1873. 

(Signed)  J.  H.  HAGARTY. 

JOHN  W.  GWYNNE. 

THOMAS  GALT. 


Osgoode  Hall,  9th  June,  1877, 
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SITTINGS  IN  VACATION 

AFTER  TRINITY  TERM,  1877, 


O’Connor  v.  McNamee. 

Chose  in  action — Assignment — Pleading — Departure. 

To  an  action  on  the  common  counts,  defendant  pleaded  that  before  action 
plaintiff,  by  an  instrument  in  writing,  assigned  the  debt  and  causes  of 
action  in  the  ^declaration  mentioned  to  F.  and  A.  Replication,  that 
before  action  said  F.  and  A.,  by  an  instrument  in  writing,  duly  re-as- 
signed the  said  debt,  &c.,  to  the  plaintiff. 

Held,  replication  good,  and  not  a departure  from  the  declaration. 

Action  on  the  common  counts. 

Third  plea  : that  before  action  the  plaintiff  assigned  the 
said  debt  and  causes  of  action,  in  the  declaration  mentioned, 
to  E.  F.  and  F.  A.,  both  of  the  city  of  Toronto,  in  the  pro- 
vince of  Ontario,  by  an  instrument  of  writing. 

Eepli cation  to  third  plea:  that  before  this  action  the 
said  E.  F.  and  F.  A.,  in  the  said  plea  named,  duly  re- 
assigned the  said  debt  and  causes  of  action,  in  the  declara- 
tion mentioned,  to  the  plaintiff  by  an  instrument  in  writing. 

To  this  replication  the  defendant  demurred,  on  the 
grounds : — 

1.  That  the  said  replication  admits  the  truth  and  suffi- 
ciency of  the  said  third  plea,  and  seeks  to  claim  by  virtue 
of  an  assignment  of  such  debt  and  causes  of  action,  which 
is  a departure  from  the  cause  of  action  declared  upon. 

2.  That  the  plaintiff  having  assigned  the  debt,  &c.,  in 
the  declaration  mentioned,  could  not  recover  such  debt 
thereafter  as  claimed  in  the  declaration. 

On  September  12,  1877,  the  demurrer  was  argued. 
Monhman , for  the  demurrer. 

F.  Arnoldi , contra. 
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September  14,  1877.  Wilson,  J. — I think  the  replica- 
tion good. 

Mr.  Monkman  for  the  demurrer  contended  there  was  a 
distinction  between  Kitson  v.  Hardwick,  L.  R 7 C.  P 473, 
and  this  case,  because  in  that  case  the  plaintiff,  who  made 
a voluntary  assignment  in  bankruptcy,  retained  an  interest 
in  his  goods,  notwithstanding  the  assignment,  and  could 
sue  in  respect  of  them  so  long  as  his  assignee  did  not  inter- 
fere with  his  suit,  while  here  the  plaintiff  after  the  assign- 
ment had  no  interest  in  the  claim  which  he  transferred,  and 
now  sues  for. 

I do  not  think  such  a distinction  is  a solid  one,  and  I 
doubt  if  after  a voluntary  assignment  executed  the  bank- 
rupt could  maintain  an  action  in  respect  of  the  property 
assigned  in  his  own  name. 

In  the  case  referred  to  it  was  held  the  party  who 
assigned  could  on  a re-assignment  sue  as  if  he  had  never 
assigned,  and  that  he  could  reply  such  re-assignment  to  a 
plea  setting  up  the  assignment,  and  there  would  be  no 
departure. 

The  like  was  held  also  with  respect  to  the  assignment 
and  re-assignment  of  a bill  of  lading  in  Short  v.  Simjpson, 
L.  R.  1 C.  P.  248. 

In  ejectment  the  plaintiff,  if  he  claim  as  heir-at-law 
may,  on  a will  of  his  ancestor  being  shewn,  prove  a 
second  will  in  favour  of  himself,  and  that  would  not  be  a 
departure  from  his  claim  put  in. 

The  judgment  will  be  for  the  plaintiff  on  demurrer. 

Judgment  for  plaintiff. 
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From  November  \§th,  to  December  8th. 


Present  : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  G wynne,  J. 

“ “ Thomas  Galt,  J. 


Oliver  et  al.  v.  The  Great  Western  Railway  Company. 

R.  W.  Co. — Shipping  note — Fraudulent  receipt  of  agent  for  goods  not 
received — Liability  of  company — 33  Vic.  ch.  19,  sec.  3,  0. 

The  plaintiffs  at  Montreal  agreed  with  B.  & Co.  at  Chatham  for  the  pur- 
chase of  500  barrels  of  flour,  to  be  sent  via  defendants’  railway  and 
boat,  and  to  be  paid  for  by  draft  at  10  days.  One  C.  was  defendants’ 
freight  agent  at  Chatham,  as  was  mentioned  in  the  company’s  printed 
notices,  naming  certain  places  and  agents  where  and  to  whom  goods 
might  be  delivered  for  carriage  and  receipts  given,  and  he  was  also,  to 
defendants’  knowledge,  a member  of  the  firm  of  B.  & Co.  C.  gave  a 
printed  receipt  or  shipping  note  in  the  common  form  used  by  the  defen- 
dants, which  was  filled  in  by  him,  and  signed  by  one  of  their  clerks  by 
his  direction  as  was  the  universal  custom  at  Chatham.  This  receipt 
acknowledged  that  defendants  had  received  from  B.  & Co.,  500  barrels 
of  flour  addressed  to  the  plaintiffs  to  be  sent  by  defendants  ; and  a draft 
was  drawn  by  B.  & Co.  to  their  order  on  the  plaintiffs,  and  discounted 
at  the  bank  on  the  faith  of  the  shipping  note  which  was  attached, 
and  then  sent  by  the  bank  to  Montreal,  and  accepted  by  plaintiffs 
also  on  the  faith  of  the  shipping  note.  No  flour  was  ever  received  by 
the  defendants,  the  whole  transaction  being  a fraud  on  C.’s  part.  In 
an  action  to  recover  the  amount  of  the  draft : 

Held , Hagarty,  C.  J.,  dissenting,  that  defendants  were  not  liable,  for 
that  it  was  not  within  the  scope  of  C.’s  authority  as  defendants’  freight 
agent  to  give  false  and  fraudulent  receipts  for  goods,  when  none  were 
in  fact  received. 

Per  Hagarty,  C.  J.,  defendants  were  liable,  for  they  could  only  act 
by  agents,  of  whom  certain  specified  ones  including  0.  were  authorized 
to  receive  produce  and  give  receipts  therefor,  defendants  knowing 
that  it  was  the  usual  course  of  business  for  innocent  discounters 
and  consignees  to  advance  money  upon  the  faith  of  such  receipts: 
that  defendants  were  bound  to  employ  competent  and  faithful  agents, 
and  were  responsible  for  their  frauds  by  which  defendants  profited  or 
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might  profit,  and  that  it  was  no  defence  that  C.  was  both  one  of  the 
vendors  and  defendants’  agent,  defendants  being  aware  of  it. 

Semble,  that  the  Act  33  Vic.  ch.  19  sec.  3,  0.,  did  not  apply,  as  the 
receipt  did  not  represent  the  goods  to  be  shipped  on  board  the  train  $ 
but  merely  as  having  been  received  to  be  sent. 

Declaration.  First  count : that  in  consideration  that 
the  plaintiffs  would  deliver  to  the  defendants,  as  carriers 
for  hire,  certain  goods  to  be  safely  carried  by  the  defend- 
ants from  Chatham  to  Montreal,  for  reward,  and  there 
delivered  to  the  plaintiffs,  the  defendants  promised  to  so 
carry  and  deliver  them  ; and  averring  that  the  defendants 
did  not  safely  carry  and  deliver  the  said  goods  to  the  plain- 
tiffs, whereby  the  said  goods  were  wholly  lost  to  the 
plaintiffs. 

Second  count : that  in  consideration  that  a firm,  called 
T.  Brown  & Co.,  would  deliver  to  the  defendants,  as  carriers 
for  hire,  500  barrels  of  flour,  to  be  safely  carried  from 
Chatham  to  Montreal  and  there  delivered  for  reward  to  the 
plaintiffs,  who  were  consignees  in  a bill  of  lading  thereof 
made  by  the  defendants,  they,  the  defendants,  promised  to 
carry  safely  and  deliver  the  said  flour  to  the  plaintiffs ; 
averring  that  they  did  not  do  so,  whereby,  &c. 

Third  count : for  that  the  plaintiffs  contracted  with  cer- 
tain persons  carrying  on  business  under  the  name  of  T. 
Brown  & Co.,  for  the  purchase  from  them  of  500  barrels  of 
flour,  on  the  terms  that  the  same  should  be  paid  for  by  the 
plaintiffs  accepting  a bill  of  exchange  to  be  drawn  upon 
them  by  the  said  T.  Brown  & Co.  for  the  price  thereof, 
such  acceptance  to  be  given  by  the  plaintiffs  on  production 
to  them  of  the  shipping  note  or  bill  of  lading  of  the  said 
flour.  And  the  defendants  falsely  and  fraudulently  by  their 
shipping  note  or  bill  of  lading  represented  in  writing  that 
they  had  received  from  the  said  T.  Brown  & Co.,  at  the 
town  of  Chatham,  in  the  Province  of  Ontario,  the  said  500 
barrels  of  flour  in  apparent  good  order,  addressed  to  the 
plaintiffs  at  Montreal,  in  the  Province  of  Quebec  ; and  the 
defendants,  at  the  time  they  so  made  the  said  false  and 
fraudulenCrepresentations,  well  knew  that  the  same  were 
untrue  and  that  the  same  would  be  relied  on  by  the  plain- 
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tiffs  in  their  said  dealing  with  the  said  T.  Brown  & Co. 
And  the  plaintiffs  say  that  relying  upon  the  said  represen- 
tations so  made  in  and  by  the  said  shipping  note  or  bill  of 
lading,  and  ^believing  the  same  to  be  true,  the  plaintiffs 
accepted  a certain  bill  of  exchange  drawn  upon  them  by 
and  payable  to  the  order  of  the  said  T.  Brown  & Co.,  for 
the  sum  of  $2335.50,  as  and  for  the  price  of  the  said  flour, 
which  the  plaintiffs  would  not  otherwise  have  done,  whereas 
in  truth  and  in  fact  the  defendants,  at  the  time  they  so 
made  the  said  misrepresentations,  had  not  received  the  said 
flour  or  any  part  thereof  from  the  said  T.  Brown  & Co.,  as 
the  defendants  then  well  knew.  And  the  plaintiffs  further 
say  that  the  said  bill  of  exchange  was  before  the  same 
became  due  endorsed  by  the  said  T.  Brown  & Co.  for 
valuable  consideration  to  the  Merchants’  Bank  of  Canada, 
who  became  and  were  and  now  are  the  holders  thereof, 
without  any  notice  of  the  said  false  and  fraudulent  repre- 
sentations ; and  by  reason  of  the  premises,  and  of  the  said 
false  and  fraudulent  representations  of  the  defendants 
made  by  them  as  aforesaid,  the  plaintiffs  were  induced  to 
become  and  did  become  liable  to  pay  the  amount  of  the 
said  bill  of  exchange,  and  are  now  liable  to  pay  the  same 
to  the  said  the  Merchants’  Bank  of  Canada,  the  holders 
thereof  as  aforesaid ; and  the  plaintiffs  are  by  reason  of  the 
premises  otherwise  greatly  injured  and  damnified. 

Pleas.  To  the  first  and  second  counts.  1.  Not  guilty. 

2.  That  the  defendants  did  safely  carry  and  deliver  the 
said  goods. 

To  the  first  count.  3.  Denying  the  delivery  and  receipt 
of  the  goods  by  the  defendants  from  the  plaintiffs. 

To  the  second  count.  4.  Denying  the  delivery,  &c.,  of  the 
said  goods  by  the  defendants  from  T.  Brown  & Co. 

5.  That  the  defendants  did  not  make  the  said  bill  of 
lading  as  alleged. 

6.  That  the  said  bill  of  lading  was  not  delivered  to  the 
plaintiffs,  and  that  they  were  not  the  bond  fide  holders,  &c. 

7.  That  T.  Brown  & Co.  did  not  deliver  the  said  goods  t<v 
the  defendants  ; and  that  the  plaintiffs,  at  the  time  of 
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receiving  the  said  bill  of  lading,  had  actual  notice  of  such 
non-delivery. 

8.  That  the  said  goods  were  never  delivered  by  the  said 
T.  Brown  & Co.  to  the  defendants;  and  that  the  said  bill 
of  lading  was,  without  any  default  on  the  part  of  the 
defendants,  obtained  by  the  defendants  wholly  by  the 
fraud  and  collusion  of  the  said  T.  Brown  & Co.,  and  of  the 
plaintiffs  and  of  others  through  whom  the  plaintiffs  claim. 

To  the  third  count.  9.  Not  guilty. 

10.  That  the  plaintiffs  did  not  accept  the  said  bill  of 
lading  relying  on  the  said  representations. 

11.  That  the  said  bill  of  exchange  was  not  endorsed  by 
the  said  T.  Brown  & Co.  for  valuable  consideration  to  the 
Merchants’  Bank  without  notice,  as  alleged,  and  that  the 
plaintiffs  did  not  become  and  were  not  liable  to  pay  the 
said  bill  to  the  Merchants’  Bank  or  otherwise. 

The  cause  was  tried  before  Moss,  J.A.,  without  a jury,  at 
Toronto,  at  the  Spring  Assizes  of  1877. 

It  appeared  that  there  was  a firm,  called  Thomas  Brown 
& Co.,  who  were  millers  and  dealers  in  produce  at  Chatham; 
and  that  one  William  Carruthers  was  a member  of  that 
firm,  and  also  the  general  freight  agent  of  the  defendants 
at  Chatham. 

The  plaintiffs  were  merchants  in  Montreal. 

On  the  17th  August,  1876,  the  plaintiffs  telegraphed  to 
Brown  & Co.  to  quote  lowest  price  for  500  barrels  of  flour. 

On  the  same  day,  T.  Brown  & Co.  telegraphed  that  they 
would  take  “ $4.65  F.  0.  B.  here,  freight  36,  delivered  ten 
days.” 

On  the  same  day  the  plaintiffs  telegraphed  accepting  offer, 
asking  for  1,000  barrels. 

On  the  next  day  T.  Brown  & Co.  telegraphed  declining 
to  let  plaintiffs  have  over  500  barrels. 

On  the  17th  August  the  plaintiffs  wrote  to  T.  Brown  & 
Co.,  stating  that  at  36  cents  freight  they  presumed  the  flour 
was  intended  via  Hamilton  and  boat.  If  so  to  insure  and 
charge  in  draft,  and  to  make  draft  on  plaintiffs  at  10  days, 
as  flour  from  Chatham  was  always  a long  time  on  the 
road. 
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On  the  21st  August  T.  Brown  & Co.  answered  that  the 
■shipment  would  be  made  by  Hamilton  and  boat,  and  they 
would  insure  and  draw  as  desired. 

A printed  shipping  receipt,  in  the  common  form  used  by 
the  defendants,  signed  “ Wm.  Carruthers,  Agent  G.  W.  R. 
Co.,”  was  produced,  dated  Chatham,  25th  August,  1876, 
headed  “ The  Great  Western  Railway  Company,  of  Canada,” 
and  was  as  follows  : 

“ Received  from  T.  Brown  & Co.  the  undermentioned 
property,  in  apparent  good  order,  addressed  to  Oliver,  Gibbs 
■&  Co.,  Montreal,  to  be  sent  by  the  said  company,  subject  to 
their  tariff  and  to  the  terms  and  conditions  stated  above, 
and  upon  the  other  side,  and  agreed  to  by  the  shipping 
note  delivered  to  the  company  at  the  time  of  giving  this 
receipt  therefor,  * * 500  barrels  of  flour  * * City 

Mills,  through  rate  36  cents  per  barrel.” 

(Signed)  " Wm.  Carruthers,  Agent  G.  W.  R.  Co.” 

25th  August,  1876. 

A draft  was  drawn  at  10  days  sight  by  Brown  & Co.,  to 
their  order,  for  $2,335.50,  on  the  plaintiffs  in  Montreal. 

It  was  endorsed  “Pay  Merchants  Bank  of  Canada  or 
their  order.” 

(Signed)  “ Thos.  Brown  & Co.,  p.  W.  G.  Coupland.” 

It  was  accepted  by  the  plaintiffs  on  the  30th  August,  and 
was  protested  for  non-payment  on  the  12th  September. 

A printed  receipt,  purporting  to  be  from  the  Provincial 
Ins.  Co.  of  Canada,  was  produced,  dated  25th  August,  1876, 
purporting  to  be  signed  “ Wm.  Carruthers,  agent,”  professing 
that  T.  Brown  & Co.  had  that  day  effected  insurance  to  the 
extent  of  $3,000  on  500  barrels  of  flour  from  Hamilton  to 

Montreal,  on  board  the . This  was  endorsed 

“ Thos.  Brown  & Co.,  per  W.  G.  Coupland.” 

This  draft  on  the  plaintiffs  was  discounted  by  the  Mer- 
chants Bank  at  Chatham,  for  T.  Brown  & Co.,  who  received 
the  proceeds,  with  what  the  bank  called  a bill  of  lading 
attached,  meaning  this  shipping  receipt.  The  bank  agent 
declared  that  he  would  not  have  discounted  the  draft  with- 
out the  shipping  receipt,  and  except  on  the  strength  of  it. 

F rom  the  evidence  it  appeared  that  it  was  well  known 


148  COMMON  PLEAS,  MICHAELMAS  TERM,  41  VIC.,  1877. 

at  Chatham  and  to  the  defendants  that  Carruthers,  the 
freight  agent,  was  also  connected  with  T.  Brown  & Co. 

The  draft  was  sent  with  the  shipping  receipt  to  Montreal. 
It  -was  presented  to  the  plaintiffs  with  a slip  informing 
them  that  the  bill  of  lading  for  500  barrels  of  flour  per 
railway  from  Chatham  were  held  by  the  Merchants  Bank. 
This  seemed  to  have  been  the  customary  course.  The 
plaintiffs  accepted,  and  it  appeared  that  their  acceptance 
was  wholly  on  the  faith  of  the  bill  of  lading,  and  that 
they  were  not  aware  of  the  identity  of  the  signer  of  the 
shipping  note  with  the  partner  of  T.  Brown  & Co. 

One  of  the  plaintiffs,  Mr.  Judge,  stated  that  “ there  was 
a question  arose  subsequently,  whether  Carruthers  was  a 
member  of  the  firm  or  not.  I cannot  speak  positively  as 
to  the  time,  whether  it  was  before  or  after  the  acceptance 
of  the  draft.” 

It  further  appeared  that  no  flour  whatever  was  actually 
received  by  the  railway  company : that  the  whole  trans- 
action was  a fraud  on  the  part  of  Carruthers. 

It  appeared  that  the  plaintiffs  refused  to  pay  their 
acceptance,  considering  the  Merchants  Bank  responsible  to 
them;  but  some  understanding  had  been  arrived  at,  and 
this  suit  was  brought  to  test  the  defendants’  liability. 

This  shipping  receipt  was  signed  in  Carruthers’s  name  by 
one  Neville,  a clerk  of  the  defendants  at  Chatham.  The 
body  of  it  was  in  Carruthers’s  writing.  He  expressly  told 
Neville  to  sign  his  name  to  it. 

The  evidence  shewed  that  Neville  frequently  signed 
these  bills  by  Carruthers’s  direction. 

Neville  stated  that  one  John  McLerie  usually  signed  in 
the  name  of  Carruthers ; and  that  one  Daly  also  signed 
sometimes. 

Neville  also  swore  that  to  his  knowledge  Carruthers’s 
never  signed  any  shipping  bills  of  any  kind  himself,  and 
that  it  was  the  universal  custom  at  Chatham,  while  he 
was  there,,  for  McLerie  and  himself  to  sign  Carruthers’s 
name  to  bills  of  lading  and  shipping  receipts. 

It  also  appeared  that  printed  notices  were  given  by  the 
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railway  company  naming  certain  places  and  agents  where 
and  to  whom  goods  could  be  delivered  for  carriage,  and 
bills  of  lading  executed.  Chatham,  and  Wm.  Carruthers 
as  agent  there  for  them,  are  found  in  that  notice. 

The  learned  Judge  entered  a verdict  for  the  plaintiffs. 

In  Easter  term,  May  21,  1877,  M.  G.  Cameron , Q.  C., 
obtained  a rule  nisi,  under  the  Law  Reform  Act,  to  set 
aside  the  verdict  for  the  plaintiffs,  and  to  enter  a verdict 
for  the  defendants. 

In  the  same  term,  June  1,  1877,  Ferguson,  Q.C.,  shewed 
cause.  The  plaintiffs  are  entitled  to  recover  under  the 
first  and  second  counts.  The  defendants  admit  that  they 
did  not  safely  carry  and  deliver  the  goods  to  the  plain- 
tiffs, but  the  defendants  set  up  that  the  goods  were 
never  received  by  them  to  be  carried,  and  therefore  that 
they  are  not  liable.  The  defendants  are  estopped  from 
denying  the  receipt  of  the  goods,  as  under  section  3 of  , 
33  Yic.  ch.  19,  O.,  the  shipping  note  in  the  hands  of  the 
plaintiffs,  who  are  consignees  for  valuable  consideration, 
is  conclusive  evidence  of  such  receipt.  The  shipping  note 
must  be  taken  to  represent  that  the  goods  have  been 
shipped  on  board  the  train.  It  is  the  only  document  used 
by  the  defendants.  It  acknowledges  that  the  goods  have 
been  received  by  the  company  to  be  sent  by  their  railway, 
and  for  this  purpose  they  must  be  shipped  on  board  the 
train.  The  very  fact  of  the  document  being  called  a ship- 
ping note  shews  that  this  is  the  proper  interpretation  to 
give  to  it.  The  case  of  Royal  Canadian  Bank  v.  Grand 
Trunk  R.  W.  Co.,  23  C.  P.  225,  is  conclusive  on  the  point, 
There  a similar  shipping  note  was  held  to  be  a bill  of 
lading  within  the  meaning  of  the  Act.  But  even  apart 
from  the  statute  the  defendants  are  liable  under  the 
third  count  as  for  a false  and  fraudulent  representation. 
The  act  of  Carruthers  was  within  the  scope  of  his  autho- 
rity. The  defendants  can  only  act  through  agents,  and 
they  authorize  these  agents  to  give  receipts.  They  must 
therefore  be  assumed  to  hold  them  out  to  the  world  as 
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persons  to  be  trusted,  and  to  guarantee  that  their  receipts 
are  true.  The  case  of  Mackay  v.  Commercial  Bank  of 
Nevj  Brunswick,  L.  R.  3 P.  C.  394,  shews  that  the 
master  is  responsible  for  every  wrong  of  his  servant 
or  agent  committed  within  the  course  of  the  service, 
though  no  express  command  or  privity  of  the  master 
be  proved,  and  there  is  no  distinction  between  fraud 
and  any  other  wrong;  and  that  an  action  for  deceit  is 
maintainable  against  a corporation  for  the  fraud  of  its 
agent.  See  also  Barwick  v.  English  Joint  Stock  Company,. 
L.  R.  2 Ex.  259.  Some  of  the  cases  would  seem  to  shew 
that  the  principal  must  derive  some  benefit  from  the  fraud, 
but  in  Swift  v.  Winterbotham,  L.  It.  8 Q.  B.  244,  the  bank- 
ing company  were  held  liable  although  they  received  no 
benefit.  See  also  as  to  the  authority  of  agents,  OBrien 
v.  Credit  Valley  B.  W.  Co.,  25  C.  P.  275  ; Hughes  v.  Canada 
Permanent,  <Scc.,  Society,  39  U.  C.  It.  221. 

M.  C.  Cameron,  Q.C.,  contra.  The  defendants  if  liable 
under  the  first  and  second  counts  can  only  be  so  by 
virtue  of  the  Act  33  Vic.  ch.  19,  sec.  3,  0.  Under  that 
Act  the  liability  only  attaches  to  the  person  actually 
signing,  whereas  here  the  shipping  note  does  not  profess 
to  be  signed  by  the  Great  Western  Company,  but  by 
Carruthers  as  agent,  and  it  is  not  even  signed  by  him,  but 
by  a clerk  for  him  : Jessel  v.  Bath,  L.  It.  2 Ex.  562.  The 
statute,  however,  only  applies  where  the  goods  have  been 
shipped  on  board  the  train,  and  here  the  shipping  note 
does  not  state  that  the  goods  have  been  so  shipped,  but 
merely  that  they  have  been  received  to  be  sent.  The  plain- 
tiffs in  any  event  cannot  recover  under  these  counts,  as 
their  right  of  action  is  based  on  the  fraud  of  Carruthers, 
who  was  a member  of  the  firm  of  T.  Brown  & Co.,  and 
therefore  it  must  be  held  that  the  fraud  was  committed 
by  them  either  as  plaintiffs’  agents  or  as  consignors. 
The  question  then  is,  are  the  defendants  liable  under  the 
third  count  ? The  cases  shew  that  the  agent  has  only 
authority  to  bind  his  principal  in  matters  concerning  the 
business  of  the  company  and  within  the  scope  of  his  author- 
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ity,  and  tliat  such  authority  does  not  extend  to  giving 
false  and  fraudulent  receipts  as  for  goods  received  when 
in  fact  none  have  been  received:  Grant  v.  Norway , 10 
C.  B.  665 ; Coleman  v.  Riches,  16  C.  B.  104 ; Berkley  v. 
Watling,  7 A.  & E,  29 ; Jessel  v.  Bath,  L.  R.  2 Ex.  562 
Swift  v.  W interbothgm,  L.  R.  8 Q.  B.  244,  L.  R.  9 Q.  B. 
301 ; Brown  v.  Powell  Coal  Company,  L.  R.  10  C.  P.  56  ; 2 
Horseman  v.  Grand  Trunk  R.  W.  Co .,  30  U.  C.  R.  130, 
31  U.  C.  R.  535. 

November  19,  1877.  Gwynne,  J. — In  Royal  Cana- 
dian Bank  v.  Grand \ Trunk  R.  W.  Co.,  23  C.  P.  225,  no 
such  point  was  raised  as  has  been  raised  here,  namely,  that 
the  form  of  the  bill  of  lading  was  not  such  as  to  bring  it . 
within  the  operation  of  33  Vic.  ch,  19,  0.,  inasmuch  as  it 
did  not  contain  an  acknowledgment  of  the  goods  having 
been  shipped  on  board  a train,  within  the  words  of  the 
third  section. 

What  was  contended  was,  that  the  document  was  a 
shipping  note,  not  a bill  of  lading.  The  document  was 
treated  as  the  ordinary  shipping  note  given  by  the  company 
for  goods  forwarded  by  train  ; but  that  it  failed  to  come 
within  the  Act,  for  the  reason  that  it  spoke  only  of  the 
goods  having  been  received  to  be  forwarded  instead  of 
representing  the  goods  to  have  been  shipped  on  board  a 
train,  was  never  suggested. 

If  that  objection  had  been  taken  we  should,  I fear,  have 
been  obliged  to  rule  that  the  bill  of  lading,  in  that  case 
did  not  come  within  the  operation  of  the  Act,  although 
the  effect  may  be  to  make  the  Act  wholly  inoperative 
against  railway  companies  (notwithstanding  the  deliberate 
introduction  of  the  word  “ train  ” into  the  third  section), 
as  it  certainly  will  be,  if  the  railway  companies  should 
continue  to  give  only  receipts  of  this  description,  and  shall 
not  give  any  representing  the  goods  to  have  been  shipped 
on  board  a train. 

The  case  must  therefore  be  decided  irrespective  of  any- 
thing contained  in  that  section,  and  is  to  be  decided  by  us. 
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sitting  as  jurors  as  well  as  Judges  under  the  Law  Reform 
Act,  upon  matters  of  fact  as  well  as  of  law. 

The  question  involved  appears  to  he  simply,  was  the  act 
of  Carruthers  (who  was  the  defendants’  freight  agent),  in 
fraudulently  and  falsely  giving  to  himself  a receipt  for 
flour  as  received  by  the  company  to  be  forwarded  to  the 
plaintiff,  whereas  in  fact  none  was  received  by  the  com- 
pany or  by  any  one  on  their  behalf,  an  act  done  within  the 
scope  of  his  authority  as  the  company’s  freight  agent,  so  as 
to  make  the  defendants  responsible  to  the  plaintiffs  for  the 
amount  for  which  they  have  made  themselves  liable  to  the 
Merchant’s  Bank  by  accepting  a draft  of  Carruthers  for  the 
price  of  the  flour,  which  the  bank  had  cashed  before 
acceptance — their  cashing  the  draft,  and  the  plaintiffs 
acceptance  of  it,  having  been  acts  done  upon  the  faith  of 
the  receipt  being  bond  fide,  and  representing  truly  that  the 
defendants  had  received  the  flour  to  be  forwarded  as  therein 
mentioned. 

In  my  opinion  our  verdict  and  judgment,  consistently 
with  the  authorities  governing  the  case,  as  I understand 
them,  must  be  in  favour  of  the  defendants. 

These  defendants  being  a corporation  and  capable  of 
transacting  their  business  only  through  the  instrumentality 
of  individual  agents  must,  if  liable,  be  held  to  be  so  only  upon 
the  principles  which  govern  individuals  transacting  their 
business  through  the  instrumentality  of  agents,  and  which 
make  the  principal  responsible  for  the  acts  of  his  agents. 

Lord  Cranworth  in  Ranger  v.  Great  Western  R.  W.  Co.,  5 
H.  L.  Ca.  72,  at  p.  86,  states  the  law  thus:  “Strictly  speaking, 
a corporation  cannot  itself  be  guilty  of  fraud.  But  where 
a corporation  is  formed  for  the  purpose  of  carrying  on  a 
trading  or  other  speculation  for  profit,  such  as  forming  a 
railway,  these  objects  can  only  be  accomplished  through 
the  agency  of  individuals ; and  there  can  be  no  doubt  that 
if  the  agents  employed  conduct  themselves  fraudulently,  so 
that  if  they  had  been  acting  for  private  employers  the 
persons  for  whom  they  were  acting  would  have  been  affected 
by  their  fraud,  the  same  principles  must  prevail  where  the 
principal  under  whom  the  agent  acts  is  a corporation.” 
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In  Grant  v.  Norway , 10  C.  B.  665,  which  was  an  action 
on  the  case  in  the  nature  of  deceit,  it  was  expressly  decided 
that  the  master  of  a ship  signing  a hill  of  lading  for  goods 
which  had  never  been  shipped,  is  not  to  be  considered  as 
the  agent  of  the  owner  in  that  behalf  so  as  to  make  the 
owner  responsible  for  his  wrongful  act. 

There  it  was  strenuously  urged  upon  behalf  of  the 
plaintiffs,  who  had  advanced  £1,684  upon  the  faith  of  the 
bill  of  lading,  that  the  master  is  the  general  agent  of  the 
owner  to  conduct  the  business  of  the  ship,  and  that  the 
most  material  and  important  part  of  that  business  is  the 
signing  of  bills  of  lading  : that  by  the  owners  appointing 
him  to  a place  of  trust  and  confidence,  they  hold  him  forth 
to  the  public  as  a person  worthy  of  trust  and  confidence ; 
and  the  maxim  of  natural  justice  was  appealed  to,  namely, 
that  he  who,  without  intentional  fraud,  has  enabled  any 
person  to  do  an  act  which  must  be  injurious  to  himself  or 
another  innocent  party,  shall  himself  suffer  the  injury, 
rather  than  the  innocent  party  who  has  placed  confidence 
in  him.  It  was  urged  further  that  bills  of  lading  being  by 
the  custom  of  merchants  commonly  pledged  and  deposited 
by  the  holders  with  others  as  security  for  the  payment  of 
money,  to  hold  that  an  indorser  of  the  bill  of  lading,  who 
has  no  means  of  knowing  whether  the  master  has  received 
the  goods  but  takes  it  upon  the  faith  of  his  signature,  has 
no  remedy  against  the  owner,  would  have  the  effect  of 
destroying  the  negotiability  of  these  instruments.  The . 
Court  however,  entertaining  no  doubt  upon  the  point,  held 
that  it  was  not  within  the  scope  of  the  master’s  authority 
to  sign  a bill  of  lading  as  for  goods  received  on  board,  when 
none  in  fact  were  received.  And  Jervis,  C.  J.,  delivering 
the  judgment  of  the  Court,  says,  at  p.  688 : “Is  it  then,  usual, 
in  the  management  of  a ship  carrying  goods  on  freight, for  the 
master  to  give  a bill  of  lading  for  goods  not  put  on  board  ? 
for,  all  parties  concerned  have  a right  to  assume  that  an 
agent  has  authority  to  do  all  which  is  usual.  The  very 
nature  of  a bill  of  lading  shews  that  it  ought  not  to  be 
signed  until  the  goods  are  on  board;  for,  it  begins  by 
20 — VOL.  XXVIII.  C.P. 
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describing  them  as  shipped.  It  was  not  contended  that 
such  a course  is  usual.  * * It  is  not  contended  that  the 

captain  had  any  real  authority  to  sign  bills  of  lading,  unless 
the  goods  had  been  shipped : nor  can  we  discover  any 
ground  upon  which  a party  taking  a bill  of  lading  by 
endorsement,  would  be  justified  in  assuming  that  he  had 
authority  to  sign  such  bills,  whether  the  goods  were  on 
board  or  not.” 

The  argument  and  the  ruling  in  that  case  are  peculiarly 
applicable,  as  it  appears  to  me,  to  this  case,  which  I cannot 
distinguish  from  it;  for  certainly  the  agency  of  a master 
of  a ship  is  of  much  more  general  and  extensive  character 
than  that  of  the  freight  agent  of  a railway  company, 
whose  act  in  signing  bills  of  lading,  or  receipts  for  goods,  as 
received  by  the  company  to  be  forwarded,  which  never 
have  been  received,  is  as  unusual,  and  as  much  beyond  the 
scope  of  his  employment  and  authority,  in  the  absence  of 
proof  of  a special  authority  to  do  an  act  so  unusual,  as  the 
signing  a bill  of  lading  by  a master  of  a ship  as  for  goods 
received  by  him  which  have  not  been  received,  is  beyond 
the  scope  of  authority  and  agency  of  the  master. 

This  case  does  not  appear  to  me  to  have  been  doubted  or 
impeached  by  any  subsequent  decision.  On  the  contrary, 
it  appears  to  me  to  be  sustained  by  all  cases  wherein  a 
similar  point  has  since  arisen  in  Englanji. 

There  is  a case  prior  to  Grant  v.  Norway , 10  C.  B.  665, 
and  referred  to  therein,  namely,  Berkley  v.  Watling,  7 A. 
& E.  29,  which  it  may  be  as  well  to  refer  to  here  as  shewing 
that  the  plaintiffs  here  cannot  recover  upon  either  the  first 
or  second  counts,  which  are  framed  in  assumpsit. 

The  first  count  alleges  that  in  consideration  of  the  plain- 
tiffs delivering  the  flour  to  be  carried,  the  defendants 
promised  to  carry  safely,  and  did  not  do  so.  The  second 
count  alleges  that  in  consideration  of  a certain  firm,  named 
T.  Brown  & Co.,  delivering  the  flour  to  the  defendants  to  be 
carried  for  reward,  and  to  be  delivered  to  the  plaintiffs  at 
Montreal,  who  were  named  as  consignees  of  the  flour  in  a 
bill  of  lading  thereof  made  by  the  defendants,  they,  the 
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defendants,  promised  to  carry  safely  and  to  deliver  the  flour 
to  the  plaintiffs,  which  they  failed  to  do. 

Now,  as  regards  the  first  count,  the  hill  of  lading  when 
produced  shews  that  the  delivery  spoken  of  by  the  plain- 
tiffs as  having  been  made  by  them  to  the  defendants,  was 
made,  if  made  at  all,  through  T.  Brown  & Co.  as  the  plain- 
tiffs’ agents. 

Then,  as  regards  the  second  count,  it  appears,  on  referring 
to  the  bill  of  lading,  that  T.  Brown  & Co.  purport  to  be  the 
consignors,  and  Oliver,  Gibbs  & Co.,  the  present  plaintiffs, 
the  consignees. 

The  evidence  taken  in  this  case  shews  that  Wm. 
Carruthers,  who  signs  the  bill  of  lading,  in  virtue  of  which 
signature  the  defendants  are  sought  to  be  held  responsible 
in  this  action,  constitutes,  in  fact,  the  firm  of  T.  Brown  & 
Co.  So  that  the  case,  in  so  far  as  the  first  count  is 
concerned,  appears  in  effect  to  be,  that  the  plaintiffs  are 
proceeding  against  the  defendants,  basing  their  cause  of 
action  upon  the  fraud  of  the  person  who,  in  fact,  represents 
the  consignors  named  in  the  bill  of  lading,  and  so  represents 
the  plaintiffs  as  their  agent  for  the  delivery  alleged  in  the 
first  count.  And,  as  to  the  second  count,  their  claim  rests 
upon  a fraud  committed  in  like  manner  by  the  person  who, 
in  reality,  represents  the  consignors  in  the  bill  of  lading. 
The  contention  of  the  plaintiffs  being  that,  although  Car- 
ruthers does  represent  T.  Brown  & Co.,  still  that  as  he  is 
the  agent  of  the  defendants  for  receiving  and  forwarding 
freight,  of  the  fraud  of  which  he  has  been  guilty  the  defen- 
dants must  be  the  persons  to  bear  the  responsibility. 

Now  in  Berkley  v.  Watling,  7 A.  & E.  29,  the  plain- 
tiff declared  in  assumpsit  that  the  defendants  W.  N.  were 
owners  of  a ship  : that  in  consideration  of  the  plaintiff  deli- 
vering the  goods  on  board  to  be  delivered  to  him,  W.  & N. 
promised  to  deliver  : breach,  non-delivery. . N.  pleaded 
separately,  and  traversed  the  shipment.  On  the  trial  the 
plaintiff  produced  a bill  of  lading,  signed  by  the  captain  of 
the  ship,  transmitted  to  the  plaintiff*  by  W.,  stating  the 
goods  to  have  been  shipped  by  W.  to  be  delivered  to  the 
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plaintiff  or  his  assigns.  It  was  shewn  that  the  plaintiff 
held  the  bill  for  value.  It  was  held  that  N.  might  produce 
evidence  that  the  goods  were  not  shipped  in  fact,  and  was 
not  estopped  by  the  bill  of  lading,  supposing  such  estoppel 
to  exist  in  general,  inasmuch  as  the  plaintiff  could  support 
his  issue  only  by  making  W.  his  agent,  and  so  that  the 
plaintiff  was  cognizant  through  him  of  the  fact. 

Littledale,  J.,  says,  at  p.  38:  “The  statement  in  the  declara- 
tion is,  that  the  plaintiff  caused  the  goods  to  be  shipped, 
which  is  put  in  issue  by  the  second  plea.  Then  how  does  the 
plaintiff  prove  his  allegation  ? He  puts  in  a bill  of  lading, 
which  certainly  appears  to  be  signed  by  the  master ; but,  on 
the  face  of  it,  the  goods  are  shipped  by  Watling.  Then  the 
plaintiff  must  prove  Watling  to  be  his  agent : by  doing  so 
he  supports  the  allegation.  It  turns  out  that,  in  fact,  the 
goods  were  not  shipped  on  board”  the  ship  “ at  all.  But 
the  plaintiff  says  that  the  defendants,  Nave  and  Crisp,  are 
estopped  from  shewing  this,  by  the  bill  of  lading,  signed 
by  their  own  agent.  How  are  they  estopped?  Watling 
knew  the  fact,  and  his  knowledge  is  the  plaintiff’s  know- 
ledge. The  plaintiff  knowing  the  fact  by  Watling,  his 
agent,  how  are  the  defendants,  Nave  and  Crisp,  estopped 
by  what  Watling  does  as  their  agent?  Since,  therefore,  the 
plaintiff,  as  shipper,  is  cognizant  of  the  facts,  we  *need  not 
say  how  far,  on  the  general  question,  there  is  an  estoppel. 
But,  in  my  opinion,  the  bill  of  lading  is  not  conclusive.” 

This  case  is  conclusive,  unless  it  has  been  overruled, 
against  the  plaintiff’s  right  to  recover  under  his  first  count. 

But  not  to  proceed  upon  so  narrow  a ground  alone,  I 
propose  to  consider  all  the  cases  which  I have  found  bearing 
upon  the  merits  of  the  case,  following  Grant  v.  Norway , 10 
C.  B.  665. 

In  Hubbersty  v.  Ward,  8 Ex.  330,  a distinction  was 
attempted  to  be  drawn  between  that  case  and  Grant  v. 
Norway . It  was  conceded  by  the  counsel  for  the  plaintiff 
that  the  master  of  a ship,  who  signs  bills  of  lading  for 
goods  which  have  never  been  shipped,  is  not  the  agent 
of  the  owner  so  as  to  render  the  owner  responsible  to 
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persons  who  make  advances  upon  the  faith  of  the  bill  of 
lading  so  signed;  but  it  was  contended  that  the  master 
being  agent  of  the  owner  to  give  bills  of  lading  for  goods 
on  board,  and  having  acted  carelessly  in  performing  his 
duty  by  giving  a second  bill  of  lading  for  the  same  goods, 
the  owner  was  liable  by  reason  of  such  negligence ; but  it 
was  held  by  the  Court  that  when  a captain  has  signed  bills 
of  lading  for  a cargo  that  is  actually  on  board  his  vessel, 
his  power  is  exhausted ; and  that  he  has  no  right  or  power 
by  signing  other  bills  of  lading  for  goods  that  are  not  on 
board,  to  charge  his  owner. 

In  Coleman  v.  Riches , 16  C.  B.  104,  the  plaintiff  declared  in 
case  upon  a false  affirmation  in  the  nature  of  deceit,  similar 
to  the  plaintiff’s  third  count  here.  The  point  there  decided 
was,  that  where  the  servant  of  a wharfinger  fraudulently 
signed  a receipt  purporting  to  be  an  acknowledgment  that 
certain  wheat  had  been  delivered  at  his  employer’s  wharf  to 
be  shipped  to  the  order  of  C.,  no  such  wheat  having  in  fact 
been  delivered,  and  thereby  wilfully  induced  the  plaintiff 
to  pay  the  price  thereof  to  the  pretended  vendor,  the  wharf- 
inger was  not  liable,  although  it  was  proved  that  the  plaintiff’s 
course  of  dealing  was  to  pay  for  all  wheat  delivered  for  him 
at  the  wharf  on  the  production  by  the  vendor  of  the  wharf- 
inger’s receipt,  and  that  ,the  latter  knew  it.  One  Board 
had  colluded  with  the  pretended  vendor,  and  fraudulently 
gave  the  false  receipt.  It  was  proved  that  Board  was  the 
general  agent  of  the  defendant  for  transacting  the  business 
of  the  wharf,  and  it  was  proved  to  be  the  course  of  business 
there  to  give  receipts,  like  that  in  question,  to  indicate  to 
the  plaintiff  that  he  might  pay  the  money,  The  case  was 
held  to  be  governed  by  Grant  v.  Norway,  the  decision  in 
which  was  said  by  Jervis,  C.  J.,  to  be  a mere  illustration 
of  a well  known  rule  of  law. 

All  these  cases,  he  says,  at  p.  118,  depend  upon  what  is 
the  scope  of  the  authority  of  the  party.  “ When,”  he  adds, 
“ Board  gave  a receipt  for  wheat  which  had  never  been 
delivered  at  the  wharf,  he  was  not  acting  within  the  scope 
of  his  authority : he  was  not  acting  for  his  master,  but 
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contrary  to  his  duty,  and  against  his  master’s  interest.” 
He  had  only  authority  to  give  receipts  for  goods  which  had 
actually  been  delivered  at  the  wharf. 

In  course  of  the  argument,  Cresswell,  J.,  makes  the 
observation,  at  p.  106 ; “ Where  is  the  evidence  that  Riches  ” 
(the  defendant)  “ was  cognizant  of,  or  a party  to,  the  course  ■ 
of  dealing  suggested  ? ” 

o oo 

But  this  observation  had  reference  plainly  to  an  enquiry 
as  to  whether  there  was  anything  in  the  evidence  which 
could  make  the  defendant  liable  as  upon  a contract,  as 
appears  in  the  sequel;  for  the  counsel  for  the  plaintiff 
arguendo  put  the  case  thus,  at  p.  115  : “ Taking  into  con- 
sideration the  evidence  as  to  the  known  course  of  dealing 
here,  the  defendant  may  be  assumed  to  have  said  to  the 
plaintiff — ‘ When  you  see  my  receipt,  or  that  of  my  agent, 
vouching  for  the  delivery  of  vjheat  on  the  ivharf,  you  may 
safely  pay  the  money!  If  for  his  own  convenience  a man 
chooses  to  carry  on  his  business  by  means  of  an  agent,  it  is 
but  reasonable  that  he  should  be  responsible  for  his  integ- 
rity.” To  which  Cresswell,  J.,  again  observes  : “I  do  not 
find  any  evidence  that  Board  was  the  defendant’s  agent  for 
the  purpose  you  assume,  or  that  there  was  any  such  course 
of  dealing  between  the  plaintiff  and  defendant  as  you 
assume.” 

And  again  he  says : “ Board’s  authority  was  to  receive 
the  wheat,  and  to  acknowledge  its  receipt.  He  was  em- 
ployed, not  to  make  statements,  but  contracts.”  And  again, 
pronouncing  judgment,  he  says,  at  p.  119  : “ Mr.  Gray  has 
laboured  to  shew  that  there  was  a course  of  dealing, — I 
presume  he  means  a contract — under  which  the  wharfinger’s 
receipt  was  given  to  enable  the  seller  of  the  corn  to  obtain 
the  money.  But  I have  looked  carefully  through  the  evi- 
dence, and  have  failed  to  discover  anything  from  which  we 
can  infer  any  such  course  of  dealing  as  would  render  the 
defendant  liable  to  the  plaintiff  for  the  fraudulent  repre- 
sentation of  his  agent.  To  do  so,  we  must  assume  that  there 
was  some  contract  between  the  parties  that  a receipt  should 
he  given  only  upon  the  delivery  of  the  corn,  in  order  that 
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the  plaintiff  might  be  protected  from  paying  for  it  before 
it  ivas  sent.  There  clearly  was  no  evidence  to  warrant  that 
* * It  leaves  the  case  just  as  it  was.  Was  there,  then, 

any  actual  authority  in  Board  to  bind  the  defendant  by  his 
representations  ? Certainly  not.  Then,  was  the  situation 
* of  Board  such  as  to  bring  the  act  in  question  within  the 
scope  of  his  authority  ? I think  it  was  not.  He  was  not 
employed  to  represent  that  to  be  true  which  he  knew  to  be 
false.  * * The  case,  therefore,  falls  precisely  within 

Grant  v.  Norway .” 

Williams,  J.,  says,  at  p.  120;  “The  question  is,  whether 
the  act  of  Board  in  respect  of  which  responsibility  is  here 
sought  to  be  cast  upon  the  defendant,  was  an  act  done  by 
him  in  the  course  of,  or  within,  the  scope  of  his  employment. 
I think  we  cannot  so  hold  without  departing  from  the 
decision  of  this  Court  in  Grant  v.  Norway 

And  again  he  says : “ There  is  no  commercial  usage  or 
understamding  that  the  fact  of  goods  being  put  on  board 
shall  be  treated  as  an  incontrovertible  fact  merely  by 
reason  of  the  master  having  signed  a bill  of  lading.” 

And  Crowder,  J.,  says,  at  p.  121 : “The  whole  question 
turns  upon  whether  Board  was  acting  within  the  scope  of 
his  authority.  * * I find  nothing  whence  we  can  infer 

that  there  was  any  contract  or  agreement  between  the 
plaintiff  and  the  defendant  that  a particular  receipt  should 
be  given,  upon  the  faith  of  which  the  plaintiff  was  to 
pay  the  money.  That  disposes  of  a considerable  portion 
of  the  argument.  Then  arises  the  question  as  to  Board’s 
conduct.  He  fraudulently  gave  a receipt  importing  that 
a quantity  of  wheat  had  been  delivered  by  Lewis  at 
the  wharf  on  the  plaintiff’s  account,  when  in  truth  none 
had  been  delivered.  Was  that  an  act  which  was  within 
the  scope  of  his  authority  as  agent  ? Clearly  not.  Grant 
v.  Norway  is  directly  in  point;  and  that,  indeed,  was  a 
much  stronger  case,  for  the  captain  of  a ship  lias  to  a 
certain  extent  a general  authority  to  bind  his  owners  in 
matters  relating  to  the  management  of  the  ship.  It  was 
argued  there  that  the  master  is  the  general  agent  of  the 


160  COMMON  PLEAS,  MICHAELMAS  TERM,  41  VIC.,  1877. 

owner  to  conduct  the  business  of  the  ship,  and  that  part,, 
and  a most  material  and  responsible  part,  of  that  business, 
is,  the  signing  of  bills  of  lading,  and  therefore  that  the 
owner  must  be  responsible  for  the  act  of  the  master  in 
signing  a bill  of  lading,  just  as  if  he  had  signed  it  himself. 
But  the  Court  held  that  the  master  s authority  was  limited 
to  the  performance  of  all  things  usual  in  the  management 
of  the  ship,  and  that  it  was  not  usual  for  him  to  sign  bills 
of  lading  for  goods  not  put  on  board,  and  therefore  that  a 
party  taking  a bill  of  lading  must  be  assumed  to  take  it 
with  notice  of  such  limitation  of  the  masters  authority.  I 
am  not  prepared  to  say  that  was  a wrong  decision  : and  it 
is  a very  strong  authority  to  shew  that  a person  in  the 
position  of  this  man  could  have  no  right  to  bind  his 
employer  by  an  acknowledgment  of  the  receipt  of  goods 
which  had  not  actually  come  to  hand.  This  is  the  case  of 
a servant  whose  only  duty  was,  to  give  a receipt  when  the 
goods  had  been  delivered.  Board  clearly  was  not  acting 
ivithin  the  scope  of  his  authority,  and  therefore  the  nonsuit 
was  right.  ” 

Nothing  can  be  stronger  than  the  confirmation  which 
the  case  affords  of  the  principle  upon  which  Grant  v. 
Norway , and  Hubbersty  v.  Ward,  proceeded,  and  which 
principle  is  said  to  be  by  Jervis,  C.  J.,  a well  known  rule 
of  law— namely,  that  an  act  done  in  fraudulent  viola- 
tion of  authority  conferred,  cannot  be  said  to  be  done,  or 
be  treated  as  done,  within  the  scope  of  the  authority  con- 
ferred. 

Udell  v.  Atherton,  7 H.  & N.  172,  was  the  case  of  false 
and  fraudulent  representations  of  an  agent  by  means  of 
which  the  plaintiff  was  induced  to  enter  into  a contract 
for  the  purchase  of  a log  of  mahogany.  The  Court  was 
divided  as  to  whether,  in  the  circumstances  of  that  case, 
the  plaintiff  could  recover  in  an  action  on  the  case  in  the 
nature  of  deceit  for  the  fraudulent  representation  of  the 
agent  as  to  the  quality  of  the  log. 

That  case  has  no  bearing  on  this  case,  as  will  appear  by 
the  question  as  stated  by  Wilde,  B.,  who,  with  Pollock,. 
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C.  B.,  was  of  opinion  that  the  plaintiff  was  entitled  to 
recover. 

He  says,  at  p.  179  : “ The  question  is  thus  raised,”  after 
stating  the  facts,  “ whether  a principal,  who  has  had  the 
benefit  of  a contract  made  by  his  agent,  is  responsible  for 
a deliberate  fraud  committed  by  his  agent  in  the  making- 
of  the  contract,  by  which  fraud  alone  the  contract  was 
obtained.” 

No  such  question  as  is  here  suggested  arises  in  the  case 
before  us;  but  there  are  observations  in  the  judgment  of 
Martin.  B.,  who,  with  Bramwell,  B.,  held  that  the  action 
did  not  lie,  which,  whether  applicable  or  not  in  the  case  of 
Udell  v.  Atherton,  appear  to  be  exceedingly  apposite  in  the 
case  before  us  as  approving  of  Grant  v.  Norway,  and 
Coleman  v.  Riches. 

Referring  to  the  latter  case,  Martin,  B.,  says,  at  p.  197 : 
“ This  case  seems  to  me  in  point,  and  I concur  with  what 
Mr.  J.  Cresswell  says,  which  I think  applicable  to  the 
present,  f that  the  agent  was  employed,  not  to  make  state- 
ments, but  contracts.’”  And  again,  at  p.  198  : “For  my 
own  part,  as  I have  already  said,  I am  satisfied  upon 
legal  principle  the  defendants  are  not  liable.  I use  the 
tests  applied  by  Mr.  J.  Cresswell,  in  Coleman  v.  Riches. 
First,  was  Youngman  in  fact  authorized  by  the  defendants 
to  make  the  representation  ? He  was  not.  Secondly,  was 
his  situation  such  as  to  bring  the  representation  he  made 
within  the  scope  of  his  authority  ? I think  not.  He  was 
employed  to  sell  in  accordance  with  the  ordinary  rule  of 
law,  but  he  was  not  employed  to  represent  that  to  be  true 
which  he  knew  to  be  false.” 

All  the  learned  Judges  approved  of  the  principle  of  the 
decisions  in  Grant  v.  Norway,  and  Coleman  v.  Riches. 

Wilde,  B.,  says,  at  p.  180  : “All  deceits  and  frauds  practised 
by  persons  who  stand  in  the  relation  of  agents,  general  or 
particular,  do  not  fall  upon  their  principals.  For,  unless  the 
fraud  itself  falls  within  the  actual  or  the  implied  authority 
of  the  agent,  it  is  not  necessarily  the  fraud  of  the  principal. 
On  this  principle  it  was  that  the  Court  of  Common  Pleas, 
21 — VOL.  XXVIII  C.P. 
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in  Grant  v.  Norway , held  a shipowner  not  responsible  for 
the  fraud  of  the  captain  in  signing  bills  of  lading  without 
any  goods  on  board;  and  so,  in  the  case  of  Coleman  v. 
Riches,  a wharfinger  was  held  not  liable  for  a false  receipt, 
which  his  agent  had  given,  representing  that  goods  had 
been  received  at  the  wharf,  which  had  not  so  been  received. 
In  neither  of  these  cases  did  the  principal  authorize  'or  in 
any  ivay  adopt  or  obtain  the  benefit  of  the  fraudulent  act!' 
“But,”  he  asks,  distinguishing  the  case  before  him  from 
those  cases,  “ does  this  principle  apply  to  fraud  committed 
in  the  making  of  contracts  which  the  principal  has 
adopted,  and  of  which  he  has  claimed  and  obtained  the 
benefit  ? ” 

Then  there  is  the  case  of  Limpus  v.  London  General 
Omnibus  Co.,  1 H.  & C.  526,  in  the  Exchequer  Chamber, 
the  principle  of  which,  although  the  tort  of  the  agent  which 
was  there  complained  of  was  different  from  that  here  - com- 
plained of,  seems  to  me  to  be  very  applicable  to  the  present 
case.  There  the  Court  of  Exchequer  Chamber  held  that  it 
was  a proper  direction  to  the  jury  to  say,  that  if  the  act  of 
the  defendants5  driver,  although  reckless  driving  on  his  part, 
was  nevertheless  an  act  done  by  him  in  the  course  of  his 
service,  and  to  do  that  which  he  thought  best  to  suit  the 
interests  of  his  employers,  and  so  to  interfere  with  the 
trade  and  business  of  the  other  omnibus,  the  defendants 
were  responsible  ; and  that  it  was  immaterial  that  the 
defendants  had  given  him  special  instructions  not  to  obstruct 
any  omnibus  ; but  that  if  the  act  of  the  defendants’  servant 
was  an  act  of  his  own,  and  in  order  to  effect  a purpose  of 
his  ovm,  the  defendants  were  not  responsible. 

Now  here  the  giving  the  false  receipt  by  Carruthers  was 
an  act  certainly  not  done  in  the  interest  of  the  defendants. 
It  was  done  in  fraudulent  violation  of  his  plain  duty  to 
them ; and  was  done  to  effect  a fraudulent  purpose  of 
Carruthers  himself,  who,  in  the  character  of  a pretended 
vendor  of  flour  to  the  plaintiffs  for  his  own  illegal  gain, 
-contrived  the  fraud. 

The  principle  upon  which  Goff  v.  Great  Northern  R.  W. 
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Go.,  3 E.  ■&'  E.  672,  and  Poulton  v.  London  and  South 
Western  R.  W.  Go.,  L.  R.  2 Q.  B.  534,  were  decided,  seems  , 
also  to  bear  on  the  case  before  us. 

The  latter  case  was  one  of  an  action  of  trespass  against 
the  company  for  the  illegal  arrest  of  a passenger  by  the 
company’s  servants,  and  it  was  held  that  as  in  the  circum- 
stances of  the  case  the  company  had  no  power  to  detain 
the  plaintiff,  there  could  be  no  implied  authority  from  them 
to  their  station  master  to  detain  him  so  as  to  make  the  com- 
pany liable  for  the  act  of  the  station  master  in  detaining 
him. 

Blackburn,  J.,  there  says,  at  p.  538  : “There  can  be  no 
question  since  the  decision  of  the  case  of  Goff  v.  Great 
Northern  R.  IF.  Co.,  that  where  a railway  company  or 
any  other  body  * * have  upon  the  spot  a person 

acting  as  their  agent,  that  is  evidence  to  go  to  the  jury 
that  that  person  has  authority  from  them  to  do  all  those 
things  on  their  behalf  which  are  right  and  proper  in  the 
exigences  of  their  business , * * and  the  fact  that  the 

company  are  absent,  and  the  person  is  there  to  manage 
their  affairs,  is  primd  jade  evidence  that  he  was  clothed 
with  authority  to  do  all  that  was  right  and  proper ; and  if 
he  happens  to  make  a mistake,  or  commits  an  excess,  while 
acting  within  the  scope  of  his  authority , his  employers  are 
responsible  for  it.” 

And  again  he  says,  at  p.  539  : “Then  comes  the  question 
we  have  to  determine  : can  there  be  said  to  be  any  evidence 
from  which  it  may  be  inferred  that  the  railway  company 
authorized  the  station  master  to  do  an  act  which  it  appears, 
on  every  view  of  the  facts,  he  would  be  utterly  unauthorized 
to  do  ? We  think  not : we  do  not  think  it  is  within  the 
scope  of  his  authority,  in  what  he  was  authorized  to  do,  so 
to  bind  the  company.  It  was  an  act  out  of  the  scope  of 
his  authority,  and  for  which  the  company  would  be  no 
more  responsible  than  if  he  had  committed  an  assault,  or 
done  any  other  act  which  the  company  never  authorized 
him  to  do.” 

And  again,  at  p.  540 : “ In  the  present  case  an  act  was 
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done  by  the  station  master  completely  out  of  the  scope  of  his 
authority , which  there  can  he  no  possible  ground  for  supposing 
the  railway  company  authorized  him  to  do,  and  a thing 
which  could  never  be  right  on  the  part  of  the  company  to 
do.” 

This  is  language,  as  it  appears  to  me,  peculiarly  applicable 
to  the  case  before  us.  For  it  may,  I think,  be  safely  said 
that  there  can  be  no  conceivable  act  as  to  which  it  can  be 
said  with  equal  force  that  there  can  be  no  possible  ground 
for  supposing  the  railway  company  authorized  Carruthers 
to  do  the  act  here  complained  of,  namely,  to  issue  a false 
and  fraudulent  receipt  to  himself  so  as  to  bind  the  company 
as  for  goods  delivered  to  the  company  to  be  forwarded  which 
never  were  delivered 

I refer  to  the  case,  however,  as  establishing  that  in  all 
cases  of  torts  committed  by  agents,  the  responsibility  for 
which  is  sought  to  be  attached  to  a company,  the  question 
is,  was  the  act  right  and  proper  in  the  exigences  of  the 
business  entrusted  to  the  agent  to  perform  ? was  the  par- 
ticular act  within  the  scope  of  the  authority  conferred 
upon  the  agent,  so  that  this  case  of  Poulton  v.  London 
and  South  Western  R.  W.  Co.  recognises  the  principle  of 
Grant  v.  Norway,  Huhhersty  v.  Ward,  and  Coleman  v. 
Riches;  and  so  the  simple  question  in  this  case  is, 
was  it  within  the  scope  of  the  authority  conferred  upon 
Carruthers,  when  the  company  appointed  him  their  freight 
agent,  to  receive  goods  to  be  forwarded,  and  to  give 
receipts  for  all  goods  so  delivered  to  the  company  at 
Chatham,  that  he  should  issue  a false  and  fraudulent 
receipt  in  his  own  favour  as  for  goods  delivered  by  him 
to  the  company  to  be  forwarded,  none  having  been  in 
fact  delivered.  I have  said  “in  his  own  favour,”  not 
because  that  was  necessary  to  constitute  the  fraud,  for 
the  receipt  would  have  been  in  like  manner  false  and 
fraudulent  if  given  to  another ; but  I have  used  the  words 
only  for  the  purpose  of  indicating  the  precise  nature  of  the 
fraud  which  Carruthers  committed,  and  the  peculiar  interest 
he  had  in  committing  it. 
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Bamvick  v.  English  Joint  Stock  Bank,  L.  R 2 Ex.  259, 
was  a case  of  fraudulent  representation  of  an  agent,  acting 
in  the  course  of  his  business  as  the  manager  of  a bank, 
giving  a guarantee  for  the  bank.  It  was  a case  of  the 

nature  of  Udell  v.  Atherton,  as  a case  of  a fraudulent 
concealment  of  a material  fact  in  connection  with  a con- 
tract which  the  agent  had  authority  to  make.  The  Court, 
however,  in  giving  judgment,  guard  themselves  from  being 
considered  as  overruling  the  opinions  of  Martin  and  Bram- 
well,  BB.,  in  Udell  v.  Atherton.  The  case  is  not  therefore 
an  authority  directly  in  point  upon  a question  like  the  one 
before  us  similar  to  that  in  Grant  v.  Nomvay.  In  the 
learned  judgment  of  that  great  Judge,  the  late  Mr.  Justice 
Willes,  there  will  be  found  nothing  casting  the  slightest 
doubt  upon  Grant  v.  Norway,  or  cases  like  it.  It  was 
natural  that  in  the  case  before  him  these  cases  should  not 
be  alluded  to ; but  in  his  treatment  of  the  case  before  him 
I understand  his  judgment  very  clearly  to  recognize  the 
principle  upon  which  Grant  v.  Norway  and  the  like  cases 
proceeded.  Certainly  if  he  had  intended  to  cast  any  doubt 
upon  them  he  would  have  expressly  referred  to  them,  and 
have  stated  his  objection  to  these  decisions. 

Applying  himself  to  Udell  v.  Atherton,  the  case  most 
relied  upon  for  the  purpose  of  establishing  that  in  the  given 
circumstances  the  principal  was  not  answerable  for  the 
fraud  of  the  agent,  he  says,  at  p.  265  : “Upon  looking  at 
that  case,  it  seems  pretty  clear  that  the  division  of  opinion 
which  took  place  in  the  Court  of  Exchequer  arose,  not  so 
much  upon  the  question  whether  the  principal  is  answer- 
able  for  the  act  of  an  agent  in  the  course  of  his  business — 
a question  which  was  settled  as  early  as  Lord  Holt’s  time 
(referring  to  Hern  v.  Nichols,  1 Salk.  289,  which,  as  said  by 
Bramwell,  B.,  in  Udell  v.  Atherton,  was  an  action  upon  a 
warranty,  which  was  formerly  called  an  action  for  deceit) — 
“but  in  applying  that  principle  to  the  peculiar  facts  of  the 
case ; the  act  which  was  relied  upon  there  as  constituting 
a liability  in  the  sellers  having  been  an  act  adopted  by 
them  under  peculir  circumstances,  and  the  author  of  that 
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act  not  being  their  general  agent  in  business,  as  the  manager 
of  a bank  is.  But  with  respect  to  the  question,  whether  a 
principle  is  answerable  for  the  act  of  his  agent  in  the  course 
of  his  master's  business , and  for  his  master's  benefit , no 
sensible  distinction  can  be  drawn  between  the  case  of 
fraud  and  the  case  of  any  other  wrong.  The  general  rule 
is,  that  the  master  is  answerable  for  every  such  wrong  of 
the  servant  or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit , though  no  express, 
command  or  privity  of  the  master  be  proved.  That  prin- 
ciple is  acted  upon  every  day  in  running  down  cases.” 
Then  he  instances  Eivbank  v.  Nutting , 7 C.  B.  797  ; Goff  v. 
Great  Northern  R.  W.  Co.,  3 E.  & E.  672;  Huzzey  v.  Field,  2 
C.  M.  & B.  432 : and  he  proceeds : “ In  all  these  cases  it 
may  be  said,  as  it  was  said  here,  that  the  master  has  not 
authorized  the  act.  It  is  true,  he  has  not  authorized  the 
particular  act,  but  he  has  put  the  agent  in  his  place  to  do 
that  class  of  acts , and  he  must  be  answerable  for  the  man- 
ner in  which  the  agent  has  conducted  himself  in  doing 
the  business  which  it  was  the  act  of  his  master  to  place 
him  in.” 

Can  it  be  supposed  for  a moment  there  is  anything 
in  this  language  impeaching  the  authority  of  Grant  v. 
Norway,  Hubbersty  v.  Ward , or  Coleman  v.  Riches,  or 
taking  this  case  before  us  from  out  of  the  principle  of 
these  cases  ? 

When  he  speaks  of  the  agent  being  put  by  the  principal 
in  his  place  to  do  that  class  of  cases,  what  class  can  he  refer 
to  but  the  class  of  cases  within  which  the  act  done  comes, 
which,  to  apply  to  the  case  before  us,  would  be,  to  give 
receipts  for  goods  actually  delivered  to  the  company  to  be 
forwarded  ? And  when  he  says  that  the  principal  must  be 
answerable  for  the  manner  in  which  the  agent  has  con- 
ducted himself  in  doing  the  business,  which  it  was  the  act 
of  the  master  to  place  him  in,  he  is  plainly  stating  in  other 
words  the  rule  acknowledged  and  acted  upon  in  Grant  v. 
Norway  and  the  other  cases,  namely,  that  for  the  mode  in 
which  the  agent  conducts  the  business  placed  by  the  prin- 
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cipal  within  the  scope  of  his  authority  the  principal  is 
responsible,  but  as  to  acts  not  within  the  scope  of  the 
agent’s  authority,  Grant  v.  Norway,  and  the  like  cases,  are 
untouched,  and  they  must  govern. 

The  case  of  Swift  v.  Winterbotham,  L.  B.  8 Q.  B.  244, 
which  raised  the  question  whether  a bank  was  liable  upon 
the  written  representation  of  its  general  manager  within 
the  6th  section  of  9 Geo.  IV.  ch.  14,  has  no  bearing  upon 
the  case  before  us,  further  than  this,  that  the  judgment  of 
the  Court  of  Queen’s  Bench  proceeded  upon  the  basis  that 
it  was  found  as  a fact  by  the  jury  that,  upon  the  evidence 
given  at  the  trial  as  to  the  practice  of  joint  stock  banking 
companies  it  vms  within  the  authority  of  the  manager  to 
answer  enquiries  made  by  another  joint  stock  company 
respecting  the  solvency  of  a particular  person,  and  con- 
sequently that  for  the  purpose  of  that  decision  the  signature 
of  the  manager  to  the  letter  must  be  taken  to  be  that  of 
the  company  itself. 

In  this  case  in  appeal,  L.  B.  9 Q.  B.  301,  one  of  the  points 
urged  against  the  judgment  of  the  Court  of  Queen’s  Bench 
was  that  Goddard,  who  signed  the  representation,  was  not 
the  manager  of  the  bank,  and  that  he  was  not  an  agent  in 
the  sense  of  having  authority  to  bind  the  banking  company 
by  a representation  of  the  kind.  The  decision  of  the  Court 
of  Queen’s  Bench  was  overruled  upon  two  grounds:  1.  That 
the  signature  of  Goddard  was  not  a signature  by  the  bank- 
ing company  within  section  6 of  9 Geo.  IV.,  which  required 
the  representation  to  be  signed  by  the  party  to  be  charged ; 
and  2.  That  the  letter  upon  its  face  shewed  that  it  was 
the  individual  representation  of  Goddard  himself  who 
signed  it. 

The  representation  from  its  nature  distinguishes  that 
case  from  BarwicJc  v.  English  Joint  Stock  Bank,  L.  B.  2 
Ex.  259,  which  was  a contract  of  guarantee.  The  obser- 
vations of  Bramwell,  B.,  in  giving  judgment,  are  however 
worthy  of  notice  as  in  some  measure  in  a general  way  bear- 
ing upon  this  case. 

He  says,  at  p.  315  : “ No  doubt  there  are  cases  in  which 
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a man  may  be  charged  with  having  committed  a fraud 
which  he  has  not  committed  himself ; but  I think  that  that 
ought  to  be  held  in  as  few  cases  as  possible,  and  clearly 
not  in  this  case,  because,  in  this  case,  to  my  mind,  the 
enquiry  is  not  made  of  the  bank,  but  is  made  of  the  indi- 
vidual. It  is  true  that  the  jury  have  found  that  it  was 
within  the  scope  of  the  manager’s  authority  to  give  the 
information  asked  for,  and  if  the  manager  were  to  refuse 
to  give  it  he  would  be  doing  a wrong  to  the  bank  which 
employed  him,  because  he  would  be  refusing  a courtesy 
which  it  was  their  habit  to  shew,  in  order  that  a corre- 
sponding courtesy  might  be  shewn  to  them ; but  in  no 
other  sense  was  it  his  duty  or  within  the  scope  of  his 
authority  to  do  it.” 

I cite  these  cases  in  the  Court  of  Queen’s  Bench  and  in 
Appeal  merely  to  shew  that  in  them  the  universally 
recognised  rule  is  adhered  to,  namely,  to  enquire  whether 
the  particular  act,  for  the  doing  which  the  company  are 
sought  to  be  made  responsible,  was  an  act  by  their  servant 
or  agent  in  the  discharge  of  his  duty  to  his  employers,  or 
within  the  scope  of  the  authority  conferred  upon  him 
by  them. 

In  Mackay  v.  Commercial  Bank  of  New  Brunswick,  L. 
It.  5 P.  0.  391,  the  bank,  whose  manager  perpetrated  the 
fraud  complained  of,  derived  benefit  from  the  fraud.  That 
case  is  plainly  different  from  the  case  before  us ; but  the 
case  is  highly  valuable,  as  well  for  the  arguments  of  most 
able  counsel  and  for  the  general  rules  of  law  laid  down  in 
it,  and  the  interpretation  put  upon  other  cases  by  the  judg- 
ment of  our  ultimate  Court  of  Appeal. 

That  very  able  jurist,  Mr.  Benjamin,  who  was  counsel 
for  the  appellants,  at  p.  402,  puts  the  case  of  the  appel- 
lants, who  were  plaintiffs  in  the  Court  below  against 
the  bank,  thus : “ The  bank,  of  course,  did  not  authorize 
Sancton  to  commit  a fraud,  but  it  entrusted  him  with 
the  conduct  of  this  class  of  business , and  he  conducted  it 
unfairly  and  committed  the  fraud  in  the  course  of  his 
employment.” 
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Herein  lies  the  whole  gist  of  the  matter.  Now,  in  the 
case  before  us,  did  the  defendant  entrust  Carruthers  with 
the  conduct  of  the  class  of  business  of  which  the  act  com- 
plained of  is  an  item,  and  was  it  in  the  course  of  his 
employment  that  he  committed  the  fraud  ? Grant  v. 
Norway , and  the  cases  of  that  class,  emphatically  answer 
those  questions  in  the  negative.  The  company  entrusted 
him  with  the  conduct  of  their  freight  business,  and  for 
the  purpose  of  conducting  it  authorized  him  merely,  upon 
goods  being  delivered  to  the  company  to  be  forwarded,  to 
give  receipts  therefor.  They  did  not  give  him  any  authority 
to  give  false  receipts, fraudulently  acknowledging  the  receipt 
by  the  defendants  of  goods  which  they  never  did  receive, 
and  which  it  was  never  intended  by  any  one  that  they 
should  receive.  That  class  of  cases  formed  no  part  of  the 
business  of  the  defendants  or  of  the  employment  of 
Carruthers  in  their  service. 

Mr.  Benjamin  proceeds  : “ The  bank  would  not  have 
been  liable  if  he  had  committed  fraud  while  he  was  not 
doing  the  business  entrusted  to  him.”  So  here  Carruthers, 
when  giving  a receipt  for  goods  not  delivered  to  the  com- 
pany, was  acting  in  direct  violation  and  in  fraudulent 
violation  of  the  business  entrusted  to  him  by  the  company, 
and  was  doing  in  fact  his  own  business,  namely,  the  business 
of  Brown  & Co.,  which  firm  it  appears  he  was.  Mr.  Benjamin 
proceeds : “ It  was  important  for  the  bank  to  get  the  bills 
accepted  by  the  appellants.”  Now  in  the  case  before  us 
the  defendants  had  no  interest  whatever  in  the  act  of 
Carruthers  which  is  complained  of.  Mr.  Benjamin  proceeds: 
‘“The  majority  of  the  Judges  were  misled  by  the  consider- 
ation that  Sancton  had  not  been  authorized  to  do  what  he 
did ; but  if  he  ivas  doing  the  principal’s  business  at  the  time, 
the  principal  is  responsible.  They  failed  to  distinguish 
between  authority  to  commit  a fraudulent  act,  and  authority 
to  transact  the  business  in  the  course  of  which  the  fraudulent 
act  was  committed.”  And  he  closes  his  argument  thus  : 
“ There  is  a concurrence  of  all  the  circumstances  which  make 
the  bank  responsible.  The  fraud  was  committed  by  their 
22 — vol.  xxviii  c.p. 
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servant  in  the  ordinary  course  of  his  employment,  and 
they  have  knowingly  taken  the  benefit  of  it.” 

Here  lies  the  whole  distinction.  For  in  giving  himself 
a receipt  when  no  goods  were  delivered  to  the  company, 
Carruthers  was  not  doing  the  business  of  the  defendants. 
In  this  case  there  is  no  distinction  whatever  between  the 
business  which  Carruthers  was  transacting  and  the  manner 
in  which  that  business  was  conducted.  They  are  one  and 
the  same  thing,  namely,  the  unauthorized  and  fraudulent 
giving  to  himself,  for  his  own  fraudulent  purposes  in  the 
character  of  Brown  & Co.,  of  a receipt  for  goods  as  delivered 
to  the  defendants,  when  none  were  delivered. 

Then  again,  the  Court  in  giving  judgment  say,  at  p.  410 : 
“ Their  Lordships  regard  it  as  settled  law  that  a principal  is 
answerable  where  he  has  received  a benefit  from  the  fraud 
of  his  agent  acting  within  the  scope  of  his  authority.  This 
doctrine  has  been  laid  down  by  Lord  Holt  in  Hern  v. 
Nichols,  1 Salk.  289,  by  Lord  Ellenborough,  in  Alexander 
v.  Gibson,  2 Camp.  555,  by  Parke,  B.,  in  Cornfoot  v.  Fowke, 
6 M.  & W.  378,  although,  under  the  peculiar  circumstances 
of  that  case,  he  held  the  defendant  not  liable  ; also  by 
Parke,  B.,  in  Moens  v.  Hey  worth,  10  M.  & W.  157 ; by  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber 
in  Wilson  v.  Fuller , 3 Q.  B.  77  ; and  again  by  the  Court  of 
Exchequer  in  Udell  v.  Atherton,  7 H & N.  172,  where,  it 
is  true,  the  Court  was  divided  in  its  judgment,  but  where 
Baron  Martin,  who  held  that  the  plaintiff  had  not  proved 
his  case,  stated  the  question  to  be,  ‘ Was  the  agent’s 
situation  such  as  to  bring  the  representation  he  made 
within  the  scope  of  his  authority’  ?” 

The  Court  of  Privy  Council  here,  in  as  express  terms  as 
is  possible,  adopt  and  confirm  this  golden  principle,  which 
is  that  of  Grant  v.  Norway,  Hubbersty  v.  Ward,  and 
Coleman  v.  Riches,  and  which  is  the  principle  upon  which 
the  case  before  us  must  be  determined. 

With  respect  to  the  point  that  in  the  case  before  us  an 
action  for  deceit  is  the  only  form  of  action  which  is  main- 
tainable, if  any  is,  I may  note  the  language,  at  p.  414  : “ If 
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the  fraud  by  which  a corporation  benefited  consisted  of  a 
misrepresentation  not  forming  part  of  or  leading  to  a con- 
tract with  it,  it  is  difficult  to  see  how,  in  many  cases,  they 
could  be  made  responsible,  except  in  an  action  for  deceit.” 
In  conclusion,  after  referring  to  the  evidence,  the  Court 
say,  at  p.  415:  “Under  these  circumstances,  on  the  telegram 
being  brought  to  the  bank,  their  Lordships  think  that  it 
was  still  in  the  usual  course  of  the  business  entrusted 
to  Sancton  to  answer  it,  and  that  when  he  did  answer  it 
in  the  bank's  interest  in  such  a manner  as  to  convey  what 
was  false  together  witli  wdiat  was  true,  he  was  still  acting 
‘ within  the  scope  of  his  authority * * * It  is 

not  necessary  to  determine  whether  or  not  the  plaintiffs 
could  have  maintained  their  verdict  if  they  had  proved 
only  they  had  sustained  damage  from  the  fraudulent 
representation  of  an  agent  of  the  defendants  made  within 
the  scope  of  his  authority,  without  proof  of  the  defendants 
having  profited  thereby : nor  whether  they  could  have 
maintained  it,  if  they  had  not  proved  the  representation  of 
Sancton  to  be  within  the  scope  of  his  authority , but  had 
proved  that  the  defendants  accepted  the  benefit  of  it  with 
notice  of  the  fraud.  * * It  is  enough  in  this  case  to  decide 
that  the  plaintiffs,  having  established  that  they  have 
suffered  damage,  and  that  the  defendants  commensurately 
profited  by  the  fraudulent  representation  of  Sancton  made 
within  the  scope  of  his  authority,  are  entitled  to  maintain 
their  verdict.” 

So  far  from  there  being  a word  in  this  judgment  which 
can  weaken  the  force  of  the  decisions  in  Grant  v.  Norway , 
Hubbersty  v.  Ward,  and  Coleman  v.  Riches,  it,  in  my 
judgment,  confirms  most  expressly  the  principle  upon 
which  they  proceed,  and  which,  as  it  seems  to  me,  is 
identical  with  that  upon  wdiich  our  decision  must  pro- 
ceed. 

I have  thus  reviewed  all  the  cases  which  I have  been 
able  to  find  decided  in  England,  and  they  all  seem  to  me 
to  lead  to  the  same  conclusion. 

In  McLean  v.  Buffalo  and  Lake  Huron  R.  W.  Co.,  23 
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U.  C.  R.  448,  24  U.  C.  R.  270,  the  point  raised  before  us 
does  not  appear  to  have  been  much,  if  at  all,  discussed. 
However,  the  Court,  in  24  U.  C.  R.  270,  rests  its  judgment 
upon  this,  that  it  appeared  in  evidence  that  the  defendants 
in  the  transaction  of  their  business  were  in  the  habit  of 
sometimes  giving  receipts  to  Bunnell  for  flour  in  advance, 
on  being  assured  by  him  that  it  was  on  the  way.  That 
evidence  distinguishes  it  from  this  case.  Moreover,  in 
that  case  the  Court  say,  at  p.  273  : “ We  think  that 
having  once  established  that  in  the  course  of  Bunnell” 
dealing  with  defendants  they  had,  as  a matter  of  fact, 
given  receipts  knowingly  incorrect  at  the  moment  they 
were  given,  there  was  a case  to  go  to  the  jury  in  support 
of  the  declaration ; and  we  cannot  say  that  their  verdict 
is  so  wholly  wrong  that  we  should  set  it  aside.” 

In  view,  however,  of  the  fact  that  the  English  cases 
above  reviewed  prior  to  McLean  v.  Buffalo  and  Lake 
Huron  B.  W.  Co . were  never  cited  in  that  case,  and  that 
the  point  which  they  raise  was  never  discussed,  and  that 
the  principle  of  those  cases  is,  as  I consider  it  to  be,  con- 
firmed by  the  judgment  in  MacJcay  v.  Commercial  Bank 
■of  New  Brunswick,  L.  R.  5 P.  C.  394,  in  the  Privy  Council, 
I do  not  think  that  we  can  follow  McLean  v.  Buffalo  and 
Lake  Huron  R.  W.  Co.  if  it  be  adverse  to  the  English  cases 
I have  cited. 

In  fine  I come  to  the  conclusion : 1.  That  upon  the 
authority  of  Berkley  v.  Watling,  7 A..  & E.  29,  and  the 
narrow  ground  there  decided,  the  first  count  cannot  be 
sustained.  2.  Upon  somewhat  similar  grounds,  that  the 
second  count  cannot  be  sustained,  for  that  the  plaintiffs 
only  became  consignees  named  in  the  receipt  by  the  act  and 
procurement  of  Carruthers  in  his  character  of  representa- 
tive of  Brown  & Co.,  and  that  he,  never  having  delivered 
the  flour  to  the  defendants,  the  plaintiffs,  who  are  consignees 
only  by  his  procurement,  cannot  sue  the  defendants  upon  an 
act  which  constitutes  the  fraud  of  the  pretended  consignor. 
In  such  a case  the  consignee  cannot  sue  in  assumpsit  when 
no  goods  were  ever  delivered;  and  3.  That  neither  in 
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assumpsit,  nor  in  a count  for  deceit,  can  the  plaintiffs  here 
recover,  because,  upon  the  authority  of  all  the  cases  which 
I have  reviewed  above,  the  simple  question  is,  when  Car- 
ruthers  fraudulently  gave  to  himself  as  representing  Brown 
& Co.  a false  receipt,  acknowledging  goods  to  have  been 
received  by  the  defendants  to  be  forwarded,  when  in  fact 
none  were  delivered  to  them  or  intended  to  be  delivered  to 
them,  he  was  not  transacting  the  business  of  the  company, 
and  was  not  acting  within  the  scope  of  the  authority  con- 
ferred upon  him  by  the  company,  which  was  only  upon 
receipt  of  goods  to  give  receipts.  And  I arrive  at  this 
conclusion  upon  principle,  as  a juror  determining  a matter 
of  fact  as  well  as  a Judge,  upon  the  authority  of  Grant 
v.  Norway,  Hubbersty  v.  Ward,  and  Coleman  v.  Riches, 
16  C.  B.  104,  which  I consider  to  be  conclusive  authorities 
upon  the  case  before  us.  The  act  of  Carruthers  in  giving 
the  false  and  fraudulent  receipt  to  himself  was  not  there- 
fore the  act  of  the  defendants,  and  they  cannot  be  made 
responsible  for  such  an  act  in  any  form  of  action  at  the 
suit  of  any  one,  much  less  at  the  suit  of  one  who  himself 
only  obtains  a locus  standi  in  privit}^  with  Carruthers  in  a 
character  wholly  irrespective  of  his  having  been  a servant 
of  the  defendants. 

In  my  opinion,  therefore,  the  verdict  and  judgment 
should  be  for  the  defendants. 

Hagarty,  C.  J. — It  was  contended  for  the  defendants 
that  the  Ontario  Act,  33  Vic.  ch.  19,  did  not  apply,  as  the 
bill  or  receipt  did  not  state  that  the  flour  had  been  actually 
shipped  or  received  on  the  train.  The  words  here  being 
“ received  * * to  be  sent  ” by  the  defendants. 

Literally  the  words  used,  “ shipped  on  board  a vessel  or 
train,”  do  not  apply  to  a receipt  of  this  kind ; and  I propose 
to  consider  the  case  without  the  support  of  this  3rd  section. 

Section  1 enacts  that  the  consignee  named  in  a bill  of 
lading,  and  every  endorsee  of  a bill  of  lading  to  whom  the 
property  in  the  goods  shall  pass  by  reason  of  such  consign- 
ment or  endorsement,  shall  have  transferred,  &c.,  to  him 
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all  rights  of  suit,  and  be  subject  to  the  same  liabilities,  in 
respect  of  the  goods,  as  if  the  contract  contained  in  the  bill 
of  lading  had  been  made  to  himself. 

If  we  assume  this  document  to  come  under  the  name  of 
■“  bill  of  lading,”  this  section  apparently  gives  to  these  con- 
signees, the  plaintiffs,  the  same  rights  as  if  the  original 
contract  had  been  made  with  them. 

But,  the  opinion  I form  of  the  case  is  not  in  any  way 
based  on  this  statute. 

It  is  then  urged,  and  is  in  fact  the  main  point  of  the  case, 
that,  as  these  defendants  never  received  any  of  these  goods, 
they  are  not  responsible  for  the  fraud  of  Carruthers. 

The  cases  cited  of  the  receipt  of  the  master  of  a ship  for 
goods  not  actually  received  not  binding  the  owners,  seem 
to  me  to  stand  on  a different  footing. 

The  position  of  the  master  is  elaborately  discussed  in 
Grant  v.  Norway,  10  C.  B.  665. 

Jervis,  C.  J.,  says,  at  p.  688  : “ The  very  nature  of  a bill  of 
lading  shews  that  it  ought  not  to  be  signed  until  goods  are 
on  board ; for,  it  begins  by  describing  them  as  shipped.  It 
was  not  contended  that  such  a course  is  usual  * * So, 

here,  the  general  usuage  gives  notice  to  all  people  that  the 
authority  of  the  captain  to  give  bills  of  lading,  is  limited  to 
such  goods  as  have  been  put  on  board ; and  a party  taking  a 
bill  of  lading,  either  originally,  or  by  endorsement,  for  goods 
which  have  never  been  put  on  board,  is  bound  to  shew 
some  particular  authority  given  to  the  master  to  sign  it.” 
Jessel  v.  Bath , L.  B.  2 Ex.  267,  may  also  be  referred  to. 

It  seems  to  me  that  these  defendants,  as  carriers,  having 
a named  place  where  goods  may  be  delivered  and  received 
for  carriage,  and  where  they  publicly  invite  such  delivery, 
naming  the  agent  there  acting  for  them,  stand  in  a very 
different  relation  to  such  agent  from  that  of  the  owner  of  a 
vessel  to  his  captain  or  master. 

The  company  must  act  through  agents,  a delivery  to 
their  agent  at  their  station  is  a delivery  to  them,  his  receipt 
for  goods  actually  received  is  their  receipt  as  fully  as  if 
their  corporate  seal  was  attached.  The  agent  expressly 


OLIVER  ET  AL.  V.  GREAT  WESTERN  R.  W.  CO.  175 

directing  a subordinate  clerk  to  sign  his,  the  agent’s,  name, 
is,  I think,  the  same  as  if  the  agent  wrote  it  himself.  If 
the  agent  happened  to  have  his  hand  disabled,  his  directing 
Neville,  or  any  other  clerk  there,  to  write  “Wm.  Carruthers, 
agent  G.  W.  R,”  seems  to  me  fully  the  agent’s  act. 

It  is  not  signed  “ per  proc.”  or  “ for,”  &c. 

Then  we  have  the  declaration  of  the  defendants  that  this 
hour  was  received  to  be  forwarded  by  them. 

It  is  strongly  pressed  upon  us  that  he  was  not  their 
agent  to  commit  a fraud,  or  to  say  that'goods  not  received 
were  received. 

This  point  has  been  often  raised.  There  seems  to  be  no 
doubt  that  it  is  now  settled,  in  the  language  of  Willes,  J., 
in  Harwich  v.  English  Joint  Stock  Bank , L.  R 2 Ex.  259,  at 
p.  265  : “With  respect  to  the  question,  whether  a principal  is 
answerable  for  the  act  of  his  agent  in  the  course  of  his 
master’s  business,  and  for  his  master’s  benefit,  no  sensible 
distinction  can  be  drawn  between  the  case  of  fraud  and  the 
case  of  any  other  wrong.  The  general  rule  is,  that  the  master 
is  answerable  for  every  such  wrong  of  the  servant  or  agent 
as  is  committed  in  the  course  of  the  service  and  for  the 
master’s  benefit,  though  no  express  command  or  privity  of 
the  master  be  proved.  * * It  is  true,  he  has  not  authorized 
the  particular  act,  but  he  has  put  the  agent  in  his  place  to 
do  that  class  of  acts,  and  he  must  be  answerable  for  the 
manner  in  which  the  agent  has  conducted  himself  in  doing 
the  business  which  it  was  the  act  of  the  master  to  place 
him  in.” 

This  language  is  quoted  approvingly  in  Mackay  v. 
Commercial  Bank  of  JS'ew  Brwnsivick , L.  R 5 P.  C.  394. 

In  that  case  the  action  was  for  a deceitful  representation 
by  the  bank  manager,  made  to  parties,  by  which  they  were 
induced  to  accept  bills  discounted  by  the  bank.  The  latter 
was  held  liable  for  the  manager’s  deceit. 

The  authorities  are  reviewed.  The  Court  says,  at  p.  410  : 
“ Their  Lordships  regard  it  as  settled  law  that  a principal 
is  answerable  where  he  has  received  a benefit  from  the 
fraud  of  his  agent  acting  within  the  scope  of  his  authority. 
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* * It  is  seldom  possible  to  prove  that  the  fraudulent, 

act  complained  of  was  committed  by  the  express  authority 
of  the  principal,  or  that  he  gave  his  agent  general  authority 
to  commit  wrongs  or  frauds.  Indeed  it  may  be  generally 
assumed  that,  in  mercantile  transactions,  principals  do  nob 
authorize  their  agents  to  act  wrongfully,  and  consequently 
that  frauds  are  ‘beyond  the  scope  of  the  agent’s  authority’ 
in  the  narrowest  sense  which  the  expression  admits.  But 
so  narrow  a sense  would  have  the  effect  of  enabling  princi- 
pals largely  to  avail  themselves  of  the  frauds  of  their  agents, 
without  suffering  losses  or  incurring  liabilities  on  account 
of  them,  and  would  be  opposed  as  much  to  justice  as  to 
authority.” 

The  Court  then  cite  the  case  of  Swift  v.  Winterbotham , 
L.  B.  8 Q.  B.  244,  where  a banking  company  was  held  liable 
in  respect  of  a fraudulent  guarantee  by  their  manager  of 
the  solvency  of  a person,  although  the  bank  derived  no 
benefit  from  his  representation. 

It  must  be  noticed  that  in  this  last  case  it  was  shewn 
that  the  plaintiff  was  a customer  of  the  bank,  and  that  it 
was  their  habit  and  practice  to  give  such  information  to 
customers,  though  not  to  outsiders. 

This  judgment  was  reversed  inj3rror,  only  on  the  ground 
that  it  was  not  the  signature  of  the  company  under  9 Geo. 
4,  ch.  13,  (representations  as  to  credit.) 

Lord  Coleridge,  in  the  Court  of  Error,  says,  at  p.  312,  that 
the  judgment  does  not  conflict  with  such  cases  as  Barwich 
v.  English  Joint  Stock  Bank , L.  B.  2 Ex.  259,“  because  I 
apprehend  there  can  be  no  doubt  that  a different  set  of 
principles  altogether  arises  where  the  agent  of  a joint  stock 
company,  in  conducting  the  business  of  the  joint  stock  com- 
pany does  something  of  which ‘the  joint  stock  company 
take  advantage,  and  by  which  they  profit  or  by  which  they 
may  profit,  and  it  turns  out  that  the  act  of  the  agent  is  a 
fraudulent  act.  Justice  points  out,  and  authority  supports 
justice  in  maintaining,  that  * * they  cannot  afterwards 

repudiate  the  agency.” 

It  is  also  pointed  out  by  the  Privy  Council  that  if  the 
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fraud  by  which  the  corporation  benefited  consisted  of  a 
representation  not  forming  part  of  or  leading  to  a contract, 
with  it,  it  is  difficult  to  see  how  in  many  cases  they  could 
be  made  responsible,  except  in  an  action  for  deceit. 

The  doubt  suggested  by  this  authority  may  be,  whether 
the  remedy  is  confined  to  cases  in  which  the  company 
benefit  or  may  benefit  by  the  fraud  of  the  agent. 

It  is  said,  at  page  416  : “ It  is  not  necessary  to  determine 
whether  or  not  the  plaintiffs  could  have  maintained  their 
verdict,  if  they  had  proved  only  that  they  had  sustained 
damage  from  the  fraudulent  representation  of  an  agent  of 
the  defendants  made  within  the  scope  of  his  authority, 
without  proof  of  defendants  having  profited  thereby.’' 

The  reference  to  Swift  v.  Winterbotham,  L.  B.  8 Q.  B. 
244,  would  seem  to  infer  that  they  considered  that  case  as 
establishing  a liability  although  no  benefit  was  derived  by 
the  bank. 

Coleman  v.  Riches , 16  C.  B.  104,  (1855,)  is  relied  on  for 
the  defendants.  The  head  note  is  in  effect  that  where  A.; 
the  servant  of  the  defendant,  a wharfinger,  fraudulently 
signed  a receipt  that  certain  wheat  had  been  delivered  at 
the  defendant’s  wharf  to  be  shipped  to  the  plaintiff’s  order, 
none  being  in  fact  delivered,  and  thereby  the  plaintiff  was 
induced  to  pay  the  price  to  the  pretended  vendor : Held,, 
that  the  defendant  was  not  liable. 

The  plaintiff  there  was  in  the  habit  of  shipping  corn  by 
the  defendant’s  vessel,  trading  between  Bristol  and  Cardiff 
when  he  purchased  corn  he  would  direct  the  seller  to 
deliver  at  the  defendant’s  wharf,  to  be  shipped  to  Cardiff, 
and  on  the  production  by  the  seller  of  a receipt  signed 
by  the  defendant,  or  his  agent,  vouching  for  the 
delivery  at  the  wharf,  the  plaintiff  paid  the  amount. 
He  purchased  wheat  of  one  Lewis,  telling  him  to  deliver 
at  the  defendant’s  wharf,  to  his  order,  and  upon  meeting 
Lewis,  accompanied  by  Board,  the  defendant’s  agent  at  the 
wharf,  and  Lewis  producing  the  usual  receipt,  signed  by 
Board,  and  representing  that  wheat  had  been  delivered  at 
the  wharf,  the  plaintiff  paid  Lewis  for  it. 

23 — vol.  xxviii  c.p. 
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Judgments  were  delivered,  relying  on  Grant  v.  Norway , 
10  C.  B.  665,  followed  by  Hubbersty  v.  Ward , 8 Ex.  330, 
that  the  defendant  was  not  liable. 

But,  as  the  head  note  says,  “rsemble  that  it  would  have 
been  otherwise  if  there  had  been  any  evidence  of  an  under- 
standing or  agreement  between  the  plaintiff  and  the 
wharfinger  (the  defendant)  as  to  the  course  of  dealing.” 

Udell  v.  Atherton , 7 H.  & N.  172,  is  an  elaborate  review 
of  the  authorities  as  to  such  representations.  The  Court 
was  equally  divided.  But,  as  noted  in  the  case  of  Mackay 
v.  Commercial  Bank  of  Neiv  Brunswick,  L.  R.  5 P.  C.  391, 
the  liability  would,  in  the  present  state  of  the  authorities,  I 
think,  be  certainly  upheld.  There  the  defendant  had  clearly 
benefited  by  the  fraudulent  representation  of  an  auctioneer 
who  induced  the  plaintiff  to  pay  a much  higher  price  than 
he  otherwise  would  for  the  article  sold. 

I think  Coleman  v.  Riches , 16  C.  B.  104,  very  distinguish- 
able from  the  case  now  before  us. 

McLean  v.  Buffalo  and  Lake  Huron  R.  W.  Co.,  23  TJ. 
C.  R.  448,  and  again  24  U.  C.  R.  271,  is  like  this  case  in 
many  respects.  One  Bunnell  stored  flour  with  the  defen- 
dants taking  a kind  of  warehouse  receipt.  This  was 
•afterwards  exchanged  for  a shipping  receipt  that  the 
.goods  were  to  be  sent  to  Port  Colborne,  ready  to  be  deli- 
vered to  the  party  entitled  to  the  same.  Bunnell  drew 
on  the  plaintiff,  and  discounted  the  drafts  at  the  bank, 
giving  them  the  receipts.  The  plaintiffs  accepted  and  paid 
the  drafts,  getting  the  receipts  from  the  bank.  It  appeared 
that  some  200  barrels  of  flour  were  missing  out  of  a larger 
•quantity  receipted.  A verdict  for  the  plaintiff  was  upheld 
by  the  Court.  There  was  apparently  no  intentional  fraud. 
It  appeared  that  sometimes  the  defendants’  agent  gave 
receipts  for  larger  quantities  than  was  actually  delivered 
on  the  'assurance  that  the  flour  was  on  its  way  to  the 
warehouse.  %. 

The  Court  (24  U.  C.  R.  at  p.  277,)  considered  that  the  rail- 
way company  must  have  been  well  aware,  from  the  course 
of  business,  that  these  receipts  for  flour  were  used  to  obtain 
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advances  of  money,  and  if  they,  with  this  knowledge,  chose 
to  declare  in  writing  that  they  had  the  flour  when  they 
had  it  not,  they  must  take  the  consequences. 

The  language  of  Lord  Hatherley,  in  Barry  v.  Crosskey , 2 
J.  & H.  23,  is  cited,  that  every  man  must  be  held  respon- 
sible for  the  consequence  of  a false  representation  on  which 
a third  person  acts  to  his  injury,  “ provided  it  appear  that 
such  false  representation  was  made  with  this  intent  that  it 
should  be  acted  upon  by  such  third  person  in  the  manner 
that  occasions  the  injury  or  loss.  * * The  injury 

must  be  the  immediate,  not  the  remote,  consequence  of  the 
representation  thus  made.” 

He  quotes  from  National  Exchange  Bank  of  Glasgow  v. 
Drew , 2 Macq.  H.  L.  103,  where  the  company  was  held 
liable,  as  such,  for  fraudulent  reports  made  by  the  directors 
and  acquiesced  in  by  the  company,  whereby  Drew  had  been 
induced  to  purchase  shares  at  a higher  rate  : that  the  com- 
pany had  adopted  the  fraudulent  statements  as  their  own, 
&c. : that  the  company  was  an  abstraction,  and  could  only 
act  by  directors  and  managers,  and  a fraud  by  them  was  a 
fraud  by  the  aggregate  body;  two  noble  Lords  adding 
that  the  company  had  the  benefit  of  the  fraud.  Holton  v. 
Sanson , 11  C.  P.  666,  may  be  also  referred  to. 

If  McLean  v.  Buffalo  and  Lake  Huron  B.  W.  Co.,  23 
U.  C.  E.  448,  24  TJ.  C.  E.  270,  were  rightly  decided,  it 
ought  to  govern  this  case. 

If,  as  is  said  by  Lord  Coleridge,  it  is  sufficient  if  the 
company  profit  or  may  profit  by  the  agent’s  fraud,  it  may 
be  noted  that  an  agent  may  sometimes,  as  in  this  McLean 
case,  give  the  receipt  for  produce  that  he  is  told  is  on  its 
way,  and  he  does  so  to  insure  his  getting  it. 

Nothing  is  better  and  more  universally  known  to  all 
business  men  in  Canada  than  the  practice  of  the  vendor 
drawing  on  the  vendee  for  the  price  of  goods,  obtaining 
cash  for  the  draft  on  endorsement  of  the  shipping  receipt 
of  a railway  company,  sending  on  the  produce  as  the  pro- 
perty of  the  discounters,  and  obtaining  the  acceptance  and 
payment  on  handing  over  the  shipping  receipt.  The  prac- 
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tice  is  so  universal  that  we  may  well  assume  that  all  parties 
act  and  contract  in  reference  to  it. 

The  railway  companies  have  engrossed  the  bulk  of  our 
carrying  and  forwarding  trade,  and  they  specially  invite 
the  attention  of  the  commercial  world  to  their  facilities, 
and  point  out  how  produce  can  be  sent  and  bills  of  lading 
granted ; and  we  cannot  refuse  to  consider  that  they  do  all 
this  with  the  fullest  knowledge  of  the  use  almost  always 
made  of  the  documents  signed  by  their  authorized  agents. 

T cannot  think  that  the  law  imposes  on  the  holder  of  a 
receipt  by  the  authorized  agent  of  the  railway  the  duty  of 
enquiring,  or  the  risk  of  accepting  without  enquiry,  whether 
the  goods  there  stated  to  be  received  for  transport  have 
been  in  fact  so  received. 

In  Coleman  v.  Riches,  Jervis,  C.  J.,  says,  at  p.  117:  “It 
is  not  pretended  that  there  was  any  contract  as  between 
Coleman  and  Biches,  that,  in  consideration  that  the 
former  would  cause  his  purchases  to  be  delivered  at  the 
wharf  of  the  latter,  the  latter  should  on  the  receipt 
of  the  goods  give  such  vouchers  as  the  former  might 
act  upon.  If  there  had  been  any  such  contract,  a very 
different  question  might  have  been  raised  ; for,  in  that 
case,  it  might  possibly  have  been  said  that  the  wharfinger 
had  undertaken  to  employ  competent  persons  faithfully 
to  perform  that  duty.  This,  however,  is  simply  the  case 
of  a wharfinger’s  receipt  note,  and,  that  being  so,  the  case 
is  disposed  of.” 

Cresswell,  J.,  says,  at  p.  119:  “ The  defendant  had 
nothing  to  do  with  the  plaintiff’s  manner  of  conducting 
his  business.” 

Williams,  J.,  says,  at  p.  121  : “If  there  had  been  evi- 
dence of  an  agreement  between  the  plaintiff  and  defendant 
that  the  latter  should  furnish  the  vendors  with  receipts 
on  the  delivery  of  the  corn,  upon  the  faith  of  which 
receipts  the  former  should  pay  the  price,  I must  confess  I 
should  have  felt  great  difficulty  in  saying  that  the  defendant 
would  not  be  liable  for  the  fraud  of  an  agent  entrusted 
by  him  with  the  business  of  the  wharf,  by  means  of  which 
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the  plaintiff  had  been  induced  to  part  with  his  money 
on  the  faith  of  such  delivery  having  actually  taken 
place.” 

It  appears  to  me  that  the  case  before  us  comes  within 
this  suggested  state  of  facts.  This  railway  company  notify 
the  mercantile  world  that  at  a named  point  on  their  line 
their  agent,  William  Carruthers,  is  authorized  to  receive 
produce  and  grant  bills  of  lading  therefor ; and  them  the 
course  of  business  is  notorious,  that  such  bills  of  lading  or 
receipts  are  universally  used  to  raise  money  from  innocent 
discounters  or  consignees  on  the  faith  of  their  truthful- 
ness ; and,  as  suggested  by  Jervis,  C.  J.,  the  defendants  in 
fact  contract  with  the  public  that  they  will  employ  compe- 
tent and  faithful  agents,  and  that  they  are  responsible  for 
the  defaults  or  frauds  of  such  agents. 

We  are  told  that  the  principle  of  Grant  v.  Norway , and 
of  this  last  case,  absolves  the  defendants  from  liability. 

I think  they  are  both  distinguishable,  for  the  reasons 
already  given.  The  company  must  act  by  agents,  and  I 
cannot  see  how  the  receipt  given  by  Carruthers  ought  not 
to  bind  them  as  fully  as  if  the  corporate  seal  was  affixed 
to  the  document.  The  public  understand  that  in  matters 
relating  to  the  receipt  and  shipment  of  grain  the  company 
intrust  individual  agents  with  that  duty.  In  the  hands  of 
an  ordinary  consignee  or  holder  for  value,  Ido  not  see  how 
such  a receipt  as  this  would  be  regarded  as  of  less  value 
than  if  it  had  the  corporate  seal  affixed  ; and  if  such  seal 
had  been  affixed  tortiously  by  Carruthers  or  any  other 
agent,  I hardly  see  why,  unless  on  some  technical  estoppel 
ground,  it  should  avail  the  plaintiffs  more  than  the  present 
receipt. 

If  an  individual  had  signed  a receipt  stating  that  he  had 
received  this  flour  for  carriage  to  the  plaintiffs,  knowing 
they  would  act  on  the  faith  of  it,  he  would  doubtless  be 
liable.  By  the  course  of  dealing  adopted,  I think  these 
carriers  are  bound  by  their  agent’s  signature  for  them,  as 
if  their  receipt  were  under  their  corporate  seal,  or  signed  by 
the  whole  body  of  directors. 
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This  case  is  peculiar,  from  the  fact  of  Carruthers  being  at 
the  same  time  the  vendor  of  the  flour  and  the  perpetrator 
of  the  fraud.  I have  given  this  point  my  fullest  considera- 
tion, and  have  arrived  at  the  conclusion  that  it  is  not  a 
ground  of  defence.  The  evidence  shewed  that  it  was  well 
known  to  the  defendants  that  their  agent  was  a member  of 
the  firm  of  Brown  & Co. 

If  in  Toronto  the  Grand  Trunk  Railway  Company  choose 
to  appoint  a well  known  produce  dealer  as  their  freight 
agent,  I cannot  help  thinking  that  they  must  not  be  heard 
objecting  to  the  binding  effect  of  any  documents  relating 
to  the  receipt  or  forwarding  of  freight,  on  the  ground  that 
he  combined  the  characters  of  vendor  and  freight  agent. 
Parties  at  a distance  have  no  means  of  drawing  a distinc- 
tion between  his  acts,  in  the  one  capacity  or  the  other.  If 
he  commit  a fraud,  like  that  before  us,  it  is  the  company 
that  have  enabled  him  to  commit  it. 

Here  the  well  known  printed  forms  of  the  company  are 
used  with  all  the  apparent  marks  of  regularity.  Neville,  a 
freight  and  ticket  clerk  in  the  office,  writes  the  name  of  the 
agent  by  the  latter’s  express  direction,  the  agent  himself 
filling  up  the  body  of  the  receipt.  If  this  had  been  known 
to  the  consignees,  it  might  have  been  an  additional  ground 
of  confidence  in  the  document,  as  shewing  that  it  passed 
through  the  hands  of  two  instead  of  one  officer  of  the 
company. 

The  evidence  shewed  that  Neville  frequently  signed 
these  bills  by  Carruthers’s  direction.  One  John  McLerie 
is  said  by  Neville  to  have  usually  signed  in  the  name  of 
Carruthers.  One  Daly  also  signed  sometimes. 

Neville  swears  that  to  his  knowledge  Carruthers  never 
signed  any  shipping  bills  of  any  kind  himself,  and  he  adds: 
“ It  was  the  universal  custom  at  Chatham,  while  I was 
there,  for  McLerie  and  myself  to  sign  Carruthers’s  name  to 
bills  of  lading  and  shipping  receipts.” 

I consider  that  the  case  of  Mackay  v.  Commercial  Bank  of 
New  Brunswick , L.  R.  5 P.  C.  394,  establishes  that  an  action 
for  a deceitful  representation  does  lie  against  a corporate. 
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body,  notwithstanding  some  of  the  remarks  of  the  Law 
Lords  in  Western  Bank  of  Scotland  v.  Addie,  L.  R 1 H.  L_ 
Sc.  145,  the  representation  being  made  by  their  agent. 

The  distinction  suggested  is  that  there  the  act  complained. 
of  was  done  for  their  benefit. 

I have  already  tried  to  point  out  the  (to  my  mind)  very 
marked  distinction  between  that  class  of  cases  and  the 
present. 

In  the  ordinary  transaction  of  their  business  they  must 
act  by  agents.  The  commercial  world  knows  that  these 
agents  constantly  receive  and  profess  to  receive  goods  for 
carriage.  Apart  from  all  authority,  it  is  unintelligible  to 
my  mind  how  the  defendants  can  say  that,  although  they 
authorize  the  agents  to  bind  them  by  receipts  for  goods 
received,  and  admit  that  every  one  can  hold  them  to  the 
due„,  accounting  for  such  goods,  that  if  the  receipt  of  tho 
agent  be  untrue  and  the  goods  not  received,  their  liability 
thereon  is  to  depend  on  its  truth  or  falsehood.  The  mischief 
and  loss  occasioned  to  those  who  accept  it  as  true,  is  the 
same  as  where  the  goods,  being  in  fact  received,  are  lost  or 
destroyed  by  the  negligence  or  wilful  act  of  the  company. 

If  the  owner  of  100  barrels  of  flour  say  to  a freight  agent 
*■  My  flour  will  not  arrive  till  to-morrow,  but  I must  raise 
money  on  it  to-day,  will  you  now  give  me  your  company’s 
receipt  and  you  shall  certainly  have  it  to-morrow.  If  not, 
I must  send  it  by  some  other  route.”  The  agent,  in  good 
faith,  anxious  to  secure  its  carriage,  gives  the  receipt.  The 
flour  is  never  received.  The  receipt,  as  here,  is  passed  off 
for  value.  The  agent  there  thought  he  was  acting  for  his 
employers’  interest  and  profit.  I think  they  would  be 
liable.  Yet  what  difference  can  it  make  to  the  innocent 
holder  of  the  receipt  whether  the  agent  acted  in  good 
faith  or  in  bad  faith  ? Stripped  of  all  disguise,  the  defen- 
dants’ contention  is  simply  this.  We  are  responsible  for 
our  agent’s  acts  and  receipts  only  when  the  acts  are  right 
and  the  receipts  true.  To  which  the  answer  of  the  com- 
mercial public  would  be,  that  such  a proposition,  if  sound, 
would  release  them  from  nine-tenths  of  their  every-day 
liabilities. 
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If  100  barrels  of  flour  be  delivered  to  a company  to  be 
carried,  and  the  freight  agent  by  mistake  give  a shipping 
receipt  for  150  barrels,  on  the  faith  of  which  a distant 
purchaser  pays  for  more  than  he  receives,  the  company 
would  not  be  responsible  on  the  arguments  here  urged. 
They  did  not  authorize  him  to  give  receipts  for  flour  not 
received. 

It  appeared  that  the  plaintiffs  did  not  know  the  identity 
of  the  signer  of  the  shipping  receipt  and  the  partner  of 
T.  Brown  & Co. 

Mr.  Judge,  a plaintiff,  says  : There  was  a question  arose 

subsequently  whether  Carruthers  was  a member  of  the 
firm  or  not.  I cannot  speak  positively  as  to  the  time, 
whether  it  was  before  or  after  the  acceptance  of  the  draft.” 

It  seems  clear  that  when  the  draft  was  accepted  all  the 
plaintiffs  had  seen  was  the  slip  attached  by  the  bank,  so 
they  would  hardly  know  the  agent’s  name  in  the  shipping 
receipt. 

The  bank  agent  at  Chatham  seems  to  have  been  aware 
of  the  position  of  Carruthers. 

We  may  assume  the  universal  custom  is,  to  accept  such 
receipts  as  conclusive  evidence  of  the  matters  there  repre- 
sented. # It  will  naturally  surprise  the  commercial  world  to 
be  told  that  it  is  not  so,  and  that  the  holders  for  value  of 
such  receipts,  and  not  the  company,  whose  agent  has  signed 
for  them,  must  be  the  sufferers  from  the  agent’s  fraud. 

As  a general  rule  any  exposition  of  commercial  law 
running  counter  to  universal  commercial  understanding  is 
to  be  much  regretted,  and  only  to  be  adopted  on  the  clearest 
weight  of  reason  and  authority. 

I think  that,  amongst  other  duties  and  obligations  to  the 
public,  the  law  imposes  on  great  common  carrier  companies 
the  duty  of  employing  faithful  and  honest  agents. 

I need  hardly  say  that  I hold  these  defendants  liable  not 
without  hesitation  and  doubt.  I fully  admit  the  force  of 
the  argument  in  their  favour.  But  I find  no  authority 
directly  deciding  the  immunity  of  a corporation  of  carriers 
on  such  a state  of  facts  as  we  have  before  us,  and  their  non- 
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liability  is  so  utterly  opposed  to  my  ideas  of  right  and 
wrong,  and  of  the  universal  practice  of  the  commercial 
world  in  such  matters,  that  I shall  wait  until  it  is  decided 
by  some  competent  authority  that  such  things  can  be  done 
by  agents  without  redress  from  those  who  place  such  agents 
in  positions  of  trust,  and  enable  them  to  work  such  mis- 
chief to  innocent  parties. 

I think  the  plaintiffs  should  recover. 

Galt,  J.,  concurred  with  G Wynne,  J. 

Rule  absolute  (ci),  (b). 


Davis  v.  Vandecar.  . 

Certificate  for  costs — Verdict  under  $8 — Trespass  or  trespass  on  the  case — 
31  Vic.  ch.  24,  sec . 1,  0. — Construction  of. 

Held , that  the  Act  31  Vic.  ch.  24,  sec.  1,  0.,  deprives  a plaintiff  of  costs 
in  all  cases  of  trespass  or  trespass  on  the  case,  no  matter  what  defence 
may  be  pleaded,  where  the  verdict  is  under  $8,  and  there  is  no  certifi- 
cate for  costs  from  the  presiding  Judge. 

In  trespass  quare  clausum  fregit , where  the  pleas  were,  not  guilty : that 
the  land  was  not  the  plaintiff's ; and  a right  of  way,  there  was  a verdict 
for  one  shilling  damages  only,  and  no  certificate.  The  Master  having 
refused  to  tax  the  plaintiff  any  costs,  the  plaintiff  obtained  a Judge’s 
order  directing  the  taxation  of  full  costs  : Held , that  the  order  must  be 
rescinded. 

The  declaration  was  for  trespass  quare  clausam  fregit. 
The  pleas  were:  1.  Not  guilty.  2.  That  the  land  was 
not  the  land  of  the  plaintiff.  3.  A right  of  way. 

The  plaintiff  took  issue,  and  replied  a stopping  up  of  the 
way  by  the  municipality. 

The  defendant  rejoined  specially. 

The  case  was  tried  before  Galt  J.,  without  a jury,  and  a 
verdict  for  Is.  damages  recovered. 


(а)  See’ Weir  v.  Barnett  et  ai,  Weekly  Notes.  December  8th,  1877, 
p.  252,  Ex.  D. 

(б)  In  Erb  v.  Great  Western  R.  W.  Co.,  a similar  case  not  yet 
reported,  the  Court  of  Queen’s  Bench  held  the  defendants  not  liable, 
Harrison,  C.J.,  dissenting.  See  13  Can.  L.  J.  N.  S.  363. 

24 — vol.  xxviii  c.p. 
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There  was  no  certificate  from  the  Judge  as  to  costs. 

The  Master  refused  to  tax  any  costs. 

On  appeal  in  Chambers  an  order  was  made  by  Wilson,  J., 
on  the  11th  September,  1877,  directing  the  taxation  of  full 
costs,  to  the  plaintiff. 

Accordingly  the  costs  were  taxed  at  $207.72. 

In  this  term  November  21,  1877,  Read , Q.  C.,  obtained  a 
rule  nisi  to  shew  cause  why  this  order  of  Mr.  Justice 
Wilson,  should  not  be  set  aside. 

In  the  same  term,  November  28,  1877,  J.  K.  Kerr,  Q.  C., 
shewed  cause.  The  second  plea,  which  was,  that  the  land 
was  not  the  land  of  the  plaintiff,  puts  the  title  to  the  land 
in  question,  as  also  the  third  plea,  which  sets  up  a right 
of  way.  The  jurisdiction  of  the  County  Court  by  the 
County  Courts  Act,  Consol.  Stat.  U.  C.  ch.  15,  is  therefore 
ousted,  and  the  plaintiff  is  entitled  to  tax  full  costs 
under  the  Act  of  22  & 23  Car.  II.  ch.  9,  sec.  13,  which  gives 
the  plaintiff  the  right  to  full  costs  when  the  title  to  land 
is  brought  in  question,  irrespective  of  the  Law  Reform  Act, 
31  Yic.  ch.  24,  sec.  1.  The  first  Act  passed  in  Canada  for 
this  purpose  was  16  Vic.  ch.  175,  sec.  26,  which  enacts  that 
when  the  plaintiff  recovers  less  than  40s.  damages,  he  is 
not  entitled  to  recover  any  costs  whatever,  unless  the  Judge 
at  the  trial  certifies  that  the  action  is  really  brought  to 
try  a right,  &c.  This  Act  is  taken  from  the  Imperial  Act 
3 & 4 Vic,  ch.  24,  sec.  2,  but  there  is  this  distinction,  that 
while  the  Imperial  Act  3 & 4 Vic.  ch.  24  expressly  repeals 
the  22  & 23  Car.  IL  ch.  9,  there  is  no  such  repeal  by  our 
Act.  Sec.  312  of  the  C.  L.  P.  Act,  1856,  19  Vic.  ch.  43,  is 
merely  a re-enactment  of  16  Vic.  ch.  175  sec.  26  : and  sec. 
312  is  then  consolidated  in  Consol.  Stat.  U.  C.  ch.  22,  sec. 
324.  Then  sec.  1 of  the  Law  Reform,  Act  was  passed 
repealing  this  sec.  324,  and  enacting  a substituted  section 
therefor,  but  in  no  way  affecting  the  Act  of  22  & 23  Car. 
II.  ch  . 9,  sec.  13,  which  is  therefore  still  in  force,  and  gives 
the  plaintiff  the  right  to  full  costs  without  a certificate  : 
Harrison's  C.  L.  P.  Act,  2nd  ed.,  p.  429  ; Peddell  v.  Kiddle > 


DAVIS  V.  VANDECAR. 


187 


7 T.  R.  659  ; Powley  v.  Whitehead,  16  U.  C.  R.  589  ; Lake 
v.  Briley,  5 U.  C.  R.  307 ; Humber  stone  v.  Henderson,  3 
P.  R.  40 ; Howden  v.  Donnelly,  40  U.  C.  R.  119 ; Purser 
v.  Bradburn,  13  Can.  L.  J.  N.  S.  40 ; Stewart  v.  Moffatt,  20 
C.  P.  89. 

Read,  Q.  C.,  contra.  Neither  of  the  pleas  here  raise  the 
question  of  title  to  land,  as  the}/  only  amount  to  not 
possessed.  It  was  at  first  held  that  under  not  possessed  a 
plaintiff  was  entitled  to  tax  full  costs  without  a certificate, 
as  the  title  to  land  might  come  in  question,  and  so  oust  the 
jurisdiction  of  the  County  Court : Lake  v.  Briley,  5 U.C.R. 
307 ; Timothy  v.  Farmer,  7 C.  B.  814 ; but  now  it  is  held 
that  such  a plea  does  not  necessarily  put  the  title  to  land 
in  issue,  but  the  plaintiff  must  prove  that  the  title  to  land 
did  bond  fide  come  in  issue  : Latham  v.  Spedding,  17  Q.  B* 
440 ; Overholt  v.  Paris  and  Dundas  Road  Go.,  7 C.  P. 
293.  This  is  however  immaterial,  for  the  Law  Reform  Act, 
31  Vie.  ch.  24,  sec.  1,  O.,  provides  that  in  all  cases,  whether 
the  title  to  land  be  in  question  or  not,  when  the  verdict  is 
under  $8,  the  plaintiff  is  not  entitled  to  tax  any  costs, 
unless  he  has  obtained  a certificate  for  costs  from  the  Judge  at 
the  trial ; and  the  granting  of  the  certificate  is  purely  a 
matter  in  his  discretion,  and  is  not  open  to  review. 

December  8,  1877.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

Our  Ontario  Act,  31  Vic.  ch.  24,  sec.  1 says : The  324th 
section  of  the  C.  L.  P.  Act  is  hereby  repealed,  and  the  fol- 
lowing section  shall  be  substituted  and  stand  in  lieu  thereof 
“ If  the  plaintiff,  in  any  action  of  trespass  or  trespass  on 
the  case,  recovers  by  the  verdict  of  a jury  less  damages  than 
eight  dollars,  such  plaintiff  shall  not  be  entitled  to  recover 
in  respect  of  such  verdict  any  costs  whatever,  whether  the 
verdict  be  given  on  an  issue  tried  * * unless  the  Judge 

* * immediately  afterwards,  or  at  any  future  time  * * 

certifies  * * to  entitle  the  plaintiff  to  full  costs  ; and  in 

case  such  certificate  be  not  granted,  then  the  defendant 

* * shall  be  entitled  to  set-off  his  costs  * * unless. 
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the  Judge  * * shall  certify  * * that  defendant  is 

not  entitled  to  recover  his  costs,”  &c. 

These  words  seem  to  embrace  every  case  of  trespass  or 
trespass  on  the  case  without  any  exception,  and  without 
any  reference  to  the  state  of  the  record  ’'as  to  pleadings 
raising  any  question  of  right  or  title ; and  it  is  not  easy 
to  see  any  valid  reason  for  limiting  their  application. 

Sec.  324  of  C.  L.  P.  Act,  is  in  much  the  same  words, 
except  that  the  certificate  of  the  Judge  is,  “that  the  action 
has  really  been  brought  to  try  a right  besides  the  right  to 
recover  damages  for  the  trespass  or  grievance  complained 
of,  or  that  the  trespass  or  grievance  * * was  wilful  and 

malicious.” 

Then  follows  section  325,  to  the  effect  that  the  preceding 
section  shall  not  deprive  a plaintiff  of  costs  for  certain  tres- 
passes committed  after  notice  not  to  trespass,  with  a proviso 
that  this  shall  not  entitle  any  plaintiff  to  recover  Superior 
Court  costs  when  by  law  the  action  might  properly  have 
been  brought  in  an  Inferior  Court. 

The  effect  of  this  clause  read  with  the  Ontario  Act  is 
fully  discussed  in  Howden  v.  Donnelly,  40  U.  C.  R.  119. 

There  in  trespass  to  land,  and  pleas  merely  not  guilty  and 
leave  and  license,  the  plaintiff  recovered  Is.,  and  the  Judge 
refused  to  certify.  The  Court  held  that  the  plaintiff  might 
enter  a suggestion  of  the  trespass  being  committed  after 
notice,  but  that  as  the  proviso  in  section  325  was  not  in 
the  Imperial  Statute,  he  could  not  recover  more  than 
Division  Court  Costs  without  a certificate. 

The  Court  say,  at  p.  124  : “ The  effect  of  these  words  ” 
(the  proviso)  “ upon  the  whole  clause  is  to  deprive  the 
plaintiff  of  full  costs,  unless  he  has  a certificate  for  full 
costs,  where  the  action  might  properly  have  been  brought 
in  an  inferior  Court.” 

This  decision  deals  with  any  supposed  difficulty  from  the 
continued  existence  of  the  325th  section,  and  its  apparent 
restriction  on  the  very  comprehensive  language  of  the 
Ontario  Act. 

In  Stewart  v.  Moffatt,  20  C.  P.  89,  in  this  Court,  we  dis- 
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cussed  the  effect  of  the  Ontario  Act.  In  slander  the- 
damages  were  under  40s.,  but  the  Judge  certified  for  full 
costs. 

It  was  conceded  there  that  before  the  Ontario  Act,  the 
certificate  that  the  grievances  were  wilful  and  malicious 
would  entitle  the  plaintiff  to  costs,  but  only  to  the  amount 
of  the  damages  under  21  Jac.  I.  ch.  1-6. 

But  this  Court  held  that  under  the  Ontario  Act  the  cer- 
tificate for  full  costs  entitled  him  thereto,  non  obstante  the 
statute  of  J ames. 

The  Statute  was  also  discussed  in  Major  v.  McKenzie ,. 
23  C.  P.  261. 

As  far  back  as  16  Yic.  ch.  175,  25  years  ago,  the  Legisla- 
ture, as  we  understand  it,  desiring  to  restrain  the  bringing 
of  frivolous  actions,  enacted  the  clause  repeated  as  section 
324  of  the  C.  L.  P.  Act. 

Where  less  than  $8  is  recovered  full  costs  could  not  be 
recovered  unless  the  J udge  certified  that  the  action  had 
been  really  brought  to  try  a right  besides  the  right  to 
recover  damages,  or  that  the  trespass  or  grievance  was 
wilful  and  malicious. 

This  did  not  depend  on  the  character  of  the  pleas,  whe- 
ther they  raised  a question  of  title  or  not.  It  was  the  true 
purpose  of  the  plaintiff  in  bringing  the  action  that  seems; 
to  govern. 

Defences  are  often  most  unnecessarily  put  upon  the 
record  raising  questions  of  title  without  any  intention  of 
attempting  to  prove  them. 

Yiewing  the  words  of  the  Ontario  Act  as  of  universal 
application,  it  may  be  noticed  that  the  Legislature,  while 
giving  them  so  wide  a scope,  added  the  power  of  certifying, 
in  a case  considered  proper  by  the  Judge  for  so  doing,  to 
prevent  the  defendant  from  setting  off  his  costs. 

We  are  of  opinion  that,  whatever  defence  may  be  pleaded, 
and  whether  title  be  or  be  not  alleged  to  be  out  of  the 
plaintiff  or  to  be  in  the  defendant,  the  Ontario  Act  deprives 
the  plaintiff  of  costs  on  a verdict  under  $8,  without  a cer- 
tificate from  the  presiding  Judge. 
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If  we  do  not  so  hold  we  must,  we  think,  defeat  the 
object  which  we  understand  the  Legislature  had  clearly  in 
view. 

In  Purser  v.  Bradburn,  13  Can.  L.  J.  N.  S.  40,  in  an 
action  on  a covenant  for  quiet  enjoyment  charging  an  evic- 
tion, the  defendant  pleaded  non  demisit  and  recovered  Is. 
damages.  The  Judge  refused  to  certify  for  full  costs.  The 
Master  of  the  Court  refused  to  tax,  and  Wilson,  J.,  ordered 
full  costs  to  be  taxed  on  the  ground  of  non  demisit  being 
pleaded. 

This  decision,  cited  by  Mr.  Kerr , does  not  affect  the 
question  before  us.  It  does  not  come  under  the  $8  clause 
in  the  Ontario  Act  as  to  trespass  and  trespass  on  the  case. 
Were  it  necessary  to  pronounce  on  it  I should  hesitate 
before  agreeing  that  non  demisit  necessarily  brought  title 
into  question,  or  ousted  the  jurisdiction  of  the  County 
Court. 

After  conferring  with  our  learned  Brother,  we  think  we 
may  add  that  his  present  view  of  the  Ontario  Act  does 
not  materially  differ  from  that  now  expressed  by  us. 

The  rule  will  be  absolute  to  rescind  the  order. 


j Rule  absolute. 
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McDougall  y.  Waddell,  Sheriff. 

Executions — Superior  and  Division  Courts — Priority — C.  L.  P.  Act.  sec.  266 — 
Growing  crops. 

Held , in  an  action  for  a false  return  to  a writ  of  Ji.  fa.  goods,  that  under 
section  266  of  the  C.  L.  P.  Act,  when  a writ  has  issued  against  the 
goods  of  a party  from  a superior  Court,  and  a warrant  of  execution 
against  the  goods  of  the  same  party  from  the  Division  Court,  the  right 
to  the  goods  seized  is  to  be  determined  by  the  priority  of  the  time  of 
delivery  of  the  writ  or  warrant  to  the  sheriff  or  bailiff  respectively,  and 
not  by  the  priority  of  seizure. 

Held , also,  that  the  right  acquired  by  such  prior  delivery,  which  in  this 
case  was  to  the  Division  Court  bailiff,  was  not,  under  the  evidence  set 
out  below,  defeated  by  his  omission  to  endorse  on  the  warrant,  as 
required  by  the  same  section,  the  time  of  such  delivery. 

Held , also,  that  growing  crops  are  seizable  under  a Division  Court 
execution. 

It  was  objected  that  the  father  of  the  person,  who  acted  as  Division  Court 
bailiff,  was  the  duly  appointed  bailiff,  and  the  son  had  no  authority  to 
act  for  him ; but  the  evidence  shewed  that  the  father  being  an  aged 
man,  the  son  was  in  fact  the  acting  bailiff,  and  was  clearly  recognized 
and  treated  as  such  by  the  plaintiff’s  attorney. 

This  was  an  action  in  effect  for  a false  return  to  the 
plaintiff’s  writ  of  execution  against  one  Geddes. 

The  declaration  contained  two  counts.  The  first  count 
set  out  the  plaintiff’s  judgment  against  Geddes,  and  the 
delivery  of  a fi.fa.  goods  to  the  defendant,  and  that  although 
there  were  sufficient  goods  of  Geddes  whereof  the  defendant 
could  and  ought  to  have  levied,  &c.,  yet  the  defendant  made 
a levy  and  seizure,  &c.,  and  exposed  the  said  goods,  and  did 
waste  and  sell  the  same  at  a sacrifice,  and  greatly  under  their 
value,  and  did  pay  over  the  moneys  arising  from  such  sale 
to  certain  parties,  who  had  not  in  the  defendant’s  hands,  as 
such  sheriff,  any  writs  of  Ji.  fa.,  &c.,  requiring  said  moneys 
to  be  paid  to  the  said  parties;  and  the  defendant  did  not  within 
a reasonable  time,  &c.,  levy  the  moneys  under  the  plaintiff’s 
writ,  but  refused  so  to  do,  and  falsely  returned  no  goods,  &c. 

The  second  count  was  the  same  as  first  down  to  delivery 
of  the  writ  to  the  defendant,  and  averment  of  sufficient  goods 
and  chattels  to  the  defendant’s  knowledge  and  proceeded, 
yet  that  the  defendant  wrongfully  intending,  &c.,  after  levy 
and  seizure  and  exposure  of  said  goods  for  sale,  so  negligently 
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behaved,  & c.,  in  selling,  that,  instead  of  selling  for  the  best 
price  and  for  an  amount  proportioned  to  their  value,  he 
negligently  and  unnecessarily  sold  for  a much  less  price  than 
could  have  been  obtained  but  for  such  negligence,  and 
afterwards  falsely  returned  nulla  bona. 

Pleas:  1.  Not  guilty.  2.  That  Geddes  had  no  goods 
from  which  the  defendant  could  have  levied,  &c. 

Issue. 

The  cause  was  tried  before  Burton,  J.,  without  a jury,  at 
Cobourg,  at  the  Spring  Assizes  of  1877. 

The  plaintiff’s  writ  was  tested  on  the  21st  of  July,  1875, 
and  placed  in  the  defendant’s  hands  on  the  same  day. 

The  execution  debtor  was  a farmer  in  Cartwright. 

O 

On  the  10th  of  May,  1875,  he  executed  a chattel  mort- 
gage over  all  his  effects  to  his  son.  On  the  same  day  the 
latter  assigned  this  to  a firm  of  Messrs.  McClung  in 
Bowman ville. 

On  the  6th  of  June  a warrant  of  execution  issued  from 
the  Division  Court  against  Geddes,  at  the  suit  of  one 
Patterson. 

Charles  Coleman  stated  that  he  was  acting  bailiff  of  the 
Division  Court,  and  that  he  made  a levy  on  the  14th  of 
June,  1875,  on  Patterson’s  writ.  He  stated  that  three  other 
warrants  of  execution  issued  on  the  20th  of  July,  and  that 
he  put  a man  in  possession  on  the  day  the  barley  was 
threshed.  He  continued  in  possession  till  after  the  sale, 
which  was  on  the  19th  and  23rd  of  October. 

Peter  Coleman,  his  father,  was  the  regular  bailiff,  and 
the  warrants  were  addressed  to  Peter. 

Charles  said  he  had  no  warrant  from  his  father.  He  said 
he  acted  both  as  sheriff’s  bailiff  and  Division  Court  bailiff: 
that  he  made  no  seizure  on  the  plaintiff’s  writ : that  the 
first  he  had  to  do  with  it  was  on  the  13th  of  August : that 
the  plaintiff’s  attorney  told  him  not  to  make  any  trouble- 
till  after  the  barley  was  secured. 

Owen  Dean  stated  that  he  was  the  defendant’s  officer, 
and  that  he  went  to  Geddes’s  place  on  the  13th  of  August 
and  got  a list  of  the  property,  but  did  not  take  possession : 
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that  he  held  a warrant  from  the  sheriff,  dated  22nd  of  July^ 
1875,  to  execute  the  fi.  fa.  in  McDougall  v.  Geddes. 

An  advertisement  of  Geddes’s  goods  on  this  writ,  to  he 
sold  on  the  6th  of  October,  1875,  by  the  sheriff,  was  given 
by  Dean,  dated  20th  of  September,  1875.  He  authorized 
Coleman  to  fill  in  the  description  of  the  property. 

On  the  6th  of  October  Dean  went  out  and  postponed  the 
sale,  and  Coleman  issued  hand  bills. 

Dean,  so  far  as  it  appeared,  was  not  at  either  sale.  He  had 
told  Coleman  on  the  8th  of  September  that  if  there  was 
anything  over  after  paying  his  claims  to  hold  it  for  the 
the  sheriff,  and,  after  the  sale  of  the  grain,  having  satisfied 
himself  there  was  no  chance  of  much  being  realized  on  the 
plaintiff’s  writ,  he  put  Coleman’s  name  after  his  own  into 
the  sheriff’s  warrant,  but  he  said  he  had  no  authority  from 
the  sheriff  so  to  do. 

Dean  further  stated  that  the  plaintiff’s  attorney  told  him 
when  he  lodged  the  writ  that  Coleman  had  prior  executions, 
and  he  wanted  to  get  a warrant  to  Coleman,  as  he  said  he 
controlled  the  whole  matter,  and  said  he  did  not  want  any 
thing  done  till  the  crops  were  harvested.  Harvesting  was 
commenced  on  the  13th  of  August. 

He  said  Coleman  was  not  acting  for  the  sheriff*  before  the 
19th.  The  first  advertisement  was  on  the  20th  of  September. 

Dean  further  said  that  no  sale  was  made  under  the 
authority  of  the  sheriff,  nor  did  he  think  he  was  acting  for 
the  sheriff  in  the  sale  at  all,  and  Coleman  had  no  authority 
to  sell  for  him. 

Coleman  swore  he  was  acting  in  both  capacities,  as 
sheriff’s  bailiff  and  Division  Court  bailiff:  that  he  made 
no  seizure  on  the  plaintiff’s  writ : that  the  first  he  had  to 
do  with  it  was  on  the  13th  of  August : that  no  inventory 
was  taken  until  after  the  13th  of  August,  and  no  one  was 
left  in  charge  at  first : that  the  plaintiff’s  attorney  told 
him  he  was  acting  for  McDougall,  and  to  keep  a sharp 
look  out  for  the  barley,  and  not  to  make  any  trouble  till 
it  was  secured  : that  the  plaintiff’s  attorney  and  Dean  told 
him  to  thresh  the  crops  and  get  them  to  market. 

25 — vol.  xxviii  c.p. 
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He  thought  he  received  the  warrant  from  Dean  at  the 
time  of  the  postponed  sale,  namely,  the  6th  of  October : 
that  he  and  Dean  compared  their  executions  on  the  13th 
of  August. 

It  appeared  from  the  evidence  that  Coleman  and  Dean 
both  advertised  sales  for  the  6th  of  October.  Coleman  and 
he  apparently  jointly  postponed  that  sale, the  audience  being 
insufficient. 

Coleman’s  account  shewed  that  the  sales  realized  $1147,92  : 


Expenses $197  58 

McClung 868  00 

Patterson’s  Execution  82  34 


$1147  92 

Thus  accounting  for  the  whole. 

The  plaintiff’s  attorney  stated  that  he  placed  this  writ 
in  the  sheriff’s  hands  as  such  attorney. 

He  said  he  was  acting  for  the  McClungs,  the  mortgagees 
and  for  some  of  the  execution  creditors : that  there  was 
nothing  to  seize  but  the  equit}^  of  redemption,  but  he  did 
not  think  he  instructed  them  to  seize  and  sell  the  equity 
of  redemption  : that  he  was  anxious  to  get  the  parties, 
mortgagees,  and  execution  creditors,  to  agree  to  a sale,  but 
Geddes  would  not  assent. 

The  plaintiff’s  attorney  said  he  wanted  it  done  at  once* 
as  some  other  writs  were  coming  in. 

About  the  11th  of  September  he  wrote  to  the  sheriff 
that  Coleman  seemed  anxious  to  keep  matters  from  being 
wound  up  till  the  1st  of  November,  “ this  can  be  explained 
when  Dean  comes  up : that  Geddes  would  sign  anything 
Dean  required,  so  that  the  property  could  be  sold  : that 
Coleman  wanted  nine  executions  in  hand,”  &c. 

He  said  the  sheriff  was  in  possession  through  Coleman  : 
that  he  did  not  tell  Dean  that  he  wanted  to  have  the  thing 
closed  up,  and  sale  made  forthwith. 

Geddes  swore  that  young  Coleman  was  put  in  possession 
about  the  end  of  August  or  early  in  September : that  the 
seizure  by  the  sheriff  was  made  in  July,  but  no  one  was 
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left  in  charge:  that  on  the  13tli  August  Dean  took  down 
the  things  he  stated  to  him. 

Nothing  seemed  to  have  been  done  by  Dean  on  the 
plaintiffs  writ  till  the  13th  of  August. 

Coleman  said  he  first  levied  on  the  14th  of  June.  He 
said  also  that  on  the  13th  of  August  (the  day  Dean  spoke 
of)  “ Mr.  Dean  and  I sat  down  and  compared  our  executions 
on  the  13th  of  August.” 

It  appeared  that  the  plaintiff’s  attorney,  when  he  sued 
out  the  plaintiff’s  fi.  fa.,  was  fully  aware  of  the  prior  fi.fas.  in 
Coleman’s  hands,  and  in  July  an  arrangement  was  proposed 
and  agreed  to  by  all  except  Geddes,  that  all  parties, 
execution  creditors  and  mortgagees,  should  agree  to  a sale. 

A letter  from  the  defendant  to  C.  Coleman,  dated  the 
10th  of  February,  1876,  was  filed,  stating  that  the  defendant 
had  retained  Mr.  Armour,  and  his  instructions  were  to  pay 
Messrs.  MoClung  the  amount  of  their  chattel  mortgage,  and 
that  Coleman  was  to  pay  them  and  take  a receipt. 

It  was  objected  for  the  defendant  that  there  was  no  evi- 
dence to  charge  the  sheriff  for  Coleman’s  acts : that  there 
was  no  sufficient  evidence  of  any  sacrifice  of  the  goods  or 
neglect  in  the  sale : that  there  was  no  seizure  by  Dean  till 
the  Division  Court  bailiff  was  in  possession  : that  there  was 
nothing  to  seize  but  an  equity  of  redemption : that  the 
mortgagees  were  entitled  to  immediate  possession,  and 
might  have  treated  the  sheriff  as  a trespasser. 

For  the  plaintiff  it  was  objected  that  Peter  Coleman  was 
the  regular  Division  Court  bailiff,  and  that  there  was  no 
warrant  from  him  to  Charles : that  there  was  no  sufficient 
seizure  by  the  bailiff ; if  any  seizure  it  was  abandoned, 
and  the  plaintiff’s  writ  was  always  in  force : that  growing 
crops  were  not  seizable  in  the  Division  Court : that  there 
was  no  endorsement  by  the  bailiff  of  the  date  of  the 
receipt  of  the  warrant : that  the  sheriff  by  directing  Cole- 
man to  pay  McClung  adopted  Coleman  as  his  officer. 

The  learned  Judge,  after  consideration,  entered  a verdict 
for  the  defendant. 

He  considered  that  the  execution  debtor  had  no  goods 


196  COMMON  PLEAS,  MICHAELMAS  TERM,  41  VIC.,  1877. 

when  the  plaintiff’s  writ  was  received  from  which  the 
sheriff  conld  have  made  the  money — he  could  have  seized 
and  sold  the  equity  of  redemption,  but  no  such  case  was 
made  by  the  pleadings,  and  no  amendment  was  asked  ; and 
that  as  to  any  damages  for  any  breach  of  duty  in  that 
respect  the  evidence  was  all  one  way,  the  only  witness 
being  Dean,  who  said  he  did  not  think  the  sale  of  the 
equity  would  have  brought  anything : that  the  sale  was 
conducted  fairly,  and  with  every  proper  precaution,  and 
that  there  was  no  negligence : that  if  the  plaintiff  was 
entitled  to  recover  on  the  record,  he  found  that  the  name 
of  C.  Coleman  was  put  in  the  sheriff’s  warrant  by  Dean 
without  any  express  authority,  and  as  the  interest  in  the 
goods  was  bound  by  delivery  of  the  writ  to  the  sheriff,  he 
was  entitled  to  any  surplus  after  paying  the  chattel  mort- 
gage ; and  that  the  letter  to  Coleman  did  not  make  the 
sheriff  answerable  for  any  negligence  of  Coleinan  : that  if 
the  defendant  was  liable  he  thought  the  Division  Court 
executions,  by  the  course  pursued  by  the  bailiff*,  were  post- 
poned to  the  sheriff’s  writ,  and  in  that  case  the  verdict 
should  be  for  the  plaintiff  for  the  differences  between  the 
amount  of  the  mortgage  and  expenses,  and  the  sum 
realized  by  the  sale. 

In  Easter  Term,  May  31,  1877,  M.  C.  Cameron , Q.  C., 
obtained  a rule  nisi  to  enter  a verdict  for  the  plaintiff  for 
such  amount  as  he  might  be  entitled  to  on  the  evidence ; 
and  at  all  events,  for  the  difference  between  the  sum 
realized  from  the  sale  and  the  amount  paid  to  the  mort- 
gagees ; or  for  a new  trial  on  the  law  and  evidence. 

In  the  same  term,  June  8,  1877,  Armour,  Q.  C.,  shewed 
cause.  The  evidence  shews  that  prior  to  the  plaintiff’s 
execution  the  goods  were  bona  fide  mortgaged  to  the 
McClungs,  so  that  all  the  execution  debtor  had  was  an 
equity  of  redemption.  The  sheriff  therefore  could  not 
seize  and  sell  the  goods  and  transfer  their  possession  to  a 
purchaser,  but  could  only  sell  the  equity  of  redemption : 
Squair  v.  Fortune , 18  U.  C.  R.  547 ; Smith  v.  Cobourg , &c.y 
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R . W.  Co.,  3 P.  R 113;  Heward  v.  Wolfenden,  14  Grant 
188  ; Nichols  v.  Watson,  23  Grant  606  ; McAulay  v.  Allen, 
20  C.  P.  417.  A sale  of  the  equity  of  redemption  was 
never  asked  ; at  all  events  it  was  deemed  worthless.  This 
in  itself  is  a complete  answer : Btimson  v.  Farnham,  L.  R. 
7 Q.  B.  175.  However,  under  section  266  of  the  C.  L.  P. 
Act,  the  Division  Court  execution  took  precedence  of  the 
plaintiff’s.  Under  that  section  the  right  to  the  goods 
depends  upon  the  priority  of  delivery,  and  not  upon  the 
actual  seizure.  At  all  events  the  only  seizure  here  was  by 
the  bailiff’ : King  v.  Macdonald,  15  C.  P.  397.  The  sheriff’s 
officer  advertised  the  goods  but  never  seized,  and  although 
he  subsequently  filled  in  the  Division  Court  bailiff’s  name 
in  the  plaintiff’s  writ,  he  did  so  without  the  sheriff’s 
authority,  and  the  sheriff’s  letter  was  no  ratification.  As 
to  the  objection  that  Peter  Coleman  was  the  bailiff,  and 
not  Charles,  it  was  proved  that  Charles  was  the  acting 
bailiff,  and  was  so  recognized  by  all  the  parties.  And  the 
omission  to  endorse  the  time  of  levy  on  the  warrant  can- 
not on  the  evidence  deprive  the  Division  Court  execution^ 
of  its  priority.  As  to  the  growing  crops,  they  are  clearly 
goods  and  chattels,  and  therefore  seizable  under  an  execution 
against  goods : Duggan  v.  Kitson,  20  U.  C.  It.  316. 

M.  C.  Cameron,  Q.  C.  contra.  The  fact  of  the  execution 
debtor  only  having  an  equity  of  redemption  does  not 
prevent  the  goods  from  being  seized.  Under  section  260 
of*  the  C.  L.  P.  Act,  the  sheriff  must  seize  the  goods,  and 
expose  them  to  view,  though  he  can  only  sell  the  equity  of 
redemption,  to  enable  intending  purchasers  to  acquaint 
themselves  with  its  value.  What  the  sheriff  here  did 
amounted  to  a seizure,  and  it  took  precedence  of  the 
Division  Court  execution,  as  that  was  in  fact  abandoned. 
Under  section  266  of  the  C.  L.  P.  Act,  priority  of  seizure 
alone  gives  the  right  to  the  goods,  and  not  priority  of 
delivery ; and  therefore  the  plaintiff  was  entitled  to  have 
his  execution  satisfied  in  priority  to  the  Division  Court 
execution.  The  evidence  also  shews  that  the  goods  were 
worth  twice  the  amount  of  the  mortgage,  and  therefore 
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fully  sufficient  to  satisfy  the  plaintiff’s  execution.  Also, 
Peter  Coleman  was  the  duly  appointed  Division  Court 
bailiff,  and  no  authority  is  proved  for  Charles  to  act  for 
him.  Charles,  however,  was  duly  appointed  sheriff’s  bailiff, 
and  the  sheriff  in  his  letter  ratifies  his  appointment,  so  that 
he  held  the  proceeds  of  the  goods  for  the  plaintiff,  and  not 
under  the  Division  Court  execution.  Under  Section  266 
also  the  time  of  the  delivery  of  the  warrant  of  execution 
should  have  been  endorsed.  Growing  crops  are  not  seizable 
under  the  Division  Court  execution. 

November  19,  1877.  Hagarty,  C.  J.,  delivered  the 
judgment  of  the  Court. 

It  is  not  easy  to  understand  the  principle  on  which  the 
first  count  of  the  declaration  is  framed.  It  avers  a wasting 
of  the  goods  and  sale  at  a great  sacrifice  and  under  value, 
but  it  does  not  shew  how  damage  accrued  to  the  plaintiff 
therefrom,  as  it  avers  that  the  defendant  paid  over  the 
moneys  arising  from  the  sale  to  persons  not  entitled  thereto, 
not  shewing,  in  any  way,  how  the  sale  at  an  undervalue 
effected  the  amount  claimed  to  be  applicable  to  the  plaintiff’s 
writ,  if  such  wrongful  payment  had  not  been  made. 

We  think  the  count  can  only  be  read  as  charging  the 
existence  of  sufficient  goods,  levy,  and  payment  to  persons 
having  no  executions,  and  non-payment  to  the  plaintiff. 

The  second  count  does  not  aver  how  any  misconduct  of 
the  sale  or  inadequate  prices  in  any  way  injuriously  affected 
thq  plaintiff.  For  all  that  is  stated,  enough  to  pay  the 
plaintiff’s  claim  may  have  been  realized.  It  seems  to  result 
like  the  first  count,  in  an  averment  of  sufficient  goods,  levy 
and  sale,  and  false  return  of  nulla  bona. 

We  agree  with  the  learned  Judge  that  no  case  was  made 
out  of  injury  of  the  plaintiff  by  reason  of  any  alleged 
sacrifice  or  sale  at  undervalue,  even  if  the  pleadings  were 
correctly  framed  to  raise  such  a claim ; and  on  the  excellent 
argument  in  term,  we  did  not  understand  that  such  a charge 
was  seriously  pressed. 

On  the  main  question,  it  seems  clear  that  the  goods  and 
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chattels  and  growing  crops  of  Geddes  were  conveyed  by 
way  of  mortgage  to  the  McClungs,  and  nothing  remained  but 
an  equity  of  redemption. 

We  cannot  give  the  effect  desired  to  the  objection  urged 
as  to  the  bailiff  not  endorsing  the  date  of  the  receipt  of  the 
warrant.  His  omission  to  comply  with  such  statutory 
directions  cannot  destroy  his  writ  on  the  evidence  before  ,us. 

It  was  also  objected  that  Peter  Coleman,  and  not  Charles, 
was  the  bailiff,  and  no  deputation  shewn  as  to  the  latter. 

On  the  evidence  and  argument  we  gather  that  Charles, 
the  son  of  Peter,  an  aged  man,  is  the  acting  bailiff,  and 
seems  to  have  been  clearly  recognized  and  treated  with  as 
such  by  the  plaintiff’s  attorney. 

We  refer  to  his  evidence  and  the  postal  card  sent  by  him 
to  the  defendant,  and  his  negotiations  with  C.  Coleman  as 
to  an  arrangement  for  sale  by  the  mortgagees  and  execution 
creditors.  W e refer  also  to  Coleman’s  and  Dean’s  evidence. 

The  whole  question  seems  to  be  whether  the  amount 
paid  to  Patterson  on  the  first  Division  Court  execution 
was  properly  paid.  This  execution  was  received  by  the 
bailiff  on  the  6th  of  J uue.  The  plaintiff’s  writ  was  received 
by  the  sheriff  on  the,  21st  of  July. 

Section  266  of  the  C.  L.  P.  Act,  Consol.  Stat.  U.  C.  ch. 
22,  enacts  : “ Where  a writ  against  the  goods  of  a party  has 
issued  from  any  of  such  Courts,  and  a warrant  of  execution 
against  the  goods  of  the  same  party  has  issued  from  a 
Division  Court,  the  right  to  the  goods  seized  shall  be  deter- 
mined by  the  priority  of  the  time  of  the  delivery  to  be 
executed  of  the  writ  to  the  sheriff,  or  of  the  warrant  to  the 
bailiff  of  the  Division  Court.”  The  sheriff,  on  demand,  is 
to  inform  the  bailiff  in  writing  signed  by  him,  &c.,  of  the 
precise  time  of  the  delivery  of  the  writ,  and  the  bailiff,  on 
demand,  shall  shew  his  warrant  to  any  sheriff’s  officer,  “and 
such  writing,  purporting  to  be  so  signed,  and  the  endorse- 
ment on  the  warrant  shewing  the  precise  time  of  the 
delivery  of  the  same  to  such  bailiff,  shall  respectively  be 
sufficient  justification  to  any  bailiff  or  sheriff  acting  thereon.” 

As  we  read  this  clause  it  seems  clearly  to  make  the 
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priority  of  receipt  of  the  writ  by  the  sheriff  or  bailiff  to 
govern  the  right  to  the  proceeds  of  the  goods  seized. 

The  words  “ the  right  to  the  goods  seized,”  appears  to  us 
to  mean  seized  by  either  process  from  the  Superior  or 
Inferior  Court.  It  does  not  say  that  priority  of  seizure  is 
to  govern ; but  the  words  import  that  when  goods  are 
seized,  e.  g.,  by  either  the  sheriff  or  the  bailiff,  the  right 
shall  be  determined  by  priority  of  respective  delivery. 

On  the  13th  of  August,  the  day  that  Dean  went  out  to 
Geddes’s  place,  it  was  sworn  that  he  and  Coleman  compared 
their  respective  executions. 

It  is  very  doubtful  whether  up  to  that  day,  or  even  then, 
any  actual  levy  or  seizure  had  been  made.  The  mortgage 
to  the  McClungs  was  well  known,  and  it  is  evident  that  the 
produce  of  the  crops  was  a main  source  looked  to  to  realize 
the  required  amounts.  From  that  time  forward  we  may 
regard  the  proceedings  to  sale,  &c„  as  taken  for  the  benefit 
of  all  execution  creditors. 

There  is  no  endorsement  on  Patterson’s  execution  by  the 
bailiff  of  the  time  of  receipt.  On  it  is  written,  “ Levied 
14th  June,  1875  and  there  are  several  renewals  signed 
by  the  clerk,  the  earliest  being  the  5th  of  July,  1875. 

This  warrant  was,  we  think,  shewn  to  the  sheriff’s  officer 
on  the  13th  of  August.  The  words  are  the  bailiff,  on 
demand,  shall  shew  his  warrant  to  any  sheriff’s  officer. 

The  omission  to  endorse  the  date  cannot,  we  think,  on 
the  evidence  in  this  case,  destroy  the  priority  of  Patterson’s 
writ. 

By  the  Imperial  County  Courts  Act,  19  & 20  Vic.  ch.  108, 
the  priority  of  executions  from  Superior  and  County  Courts 
is  determined  “ by  the  priority  of  the  time  of  the  delivery 
of  the  writ  to  the  sheriff,  or  of  the  application  for  the  issue 
of  the  warrant  from  the  County  Court.”  See  Pollock  & 
Kicols’s  County  Courts,  7th  ed.,  161. 

In  King  v.  Macdonald,  15  C.  P.  397,  at  p.  402,  the 
statute  as  to  priorities  is  commented  on. 

If  Coleman  had  actually  seized  the  goods  when  the 
sheriff’s  officer  first  intervened  on  a fi.  fa.  received  after  the 
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action  on  the  Division  Court  writ,  the  case  would  be  like 
that  last  cited. 

The  principle  seems  to  us  to  be  settled  by  the  statute, 
and  the  Patterson  writ  would  have  priority  over  the  plain- 
tiff’s fi.  fa. 

In  this  view  we  do  not  feel  it  necessary  to  discuss  the 
effect  of  the  Ontario  Act,  32  Vic.  ch.  13,  as  to  giving  judg- 
ments in  Division  Courts  the  same  force  and  effect  as 
judgments  of  Courts  of  Record. 

It  was  objected,  but  hardly  argued,  that  a Division  Court 
execution  could  not  attach  on  growing  crops.  The  right 
to  seize  growing  crops  in  execution  against  goods  does  not 
appear  to  rest  on  any  statute,  but  to  be  a common  law 
right.  The  growing  crop  is  treated  as  a chattel. 

Chief  Baron  Gilbert's  Book  on  Execution,  p.  19,  says : “By 
this  writ”  (fi.fa.)  “ the  sheriffs  have  authority  to  seize  every- 
thing that  is  a chattel,  viz.,  leases,  fructus  industriales,  as 
corn  growing,which  goes  to  the  executor,”  citing  Dalton,  145. 

Tidd’s  Practice,  8th  ed.,  vol.  ii.,  p.  1040,  also  states  the 
law,  citing  these  and  other  authorities. 

They  could  not  be  distrained  apparently  till  11  Geo.  II. 
ch.  19,  (see  as  to  sheaves  of  corn,  &c.,  2 Wm.  & M.  sess. 
1,  ch.  5.) 

56  Geo.  Ill  ch.  50  prevents  a distress  on  crops  already 
seized  in  execution. 

We  are  not  aware  of  any  Canadian  statute  on  the  subject. 

See  also  Watson  on  the  Office  of  Sheriff,  2nd  ed.,  253 ; 
Sewell’s  Sheriff’s  Law,  235. 

The  law  is  very  clearly  stated  in  Eaton  v.  Southby, 
Willes  135  ; Peacock  v.  Purvis,  2 Brod.  & B.  362,  at  p.  368. 

In  Evans  v.  Roberts,  5 B.  & C.  829,  Bayley,  J.,  at  p. 
831,  states  the  law  very  clearly. 

In  this  case  it  was  held  that  a verbal  agreement  for  sale 
of  a growing  crop  was  not  within  the  4th  section  of  the 
Statute  of  Frauds  as  involving  an  interest  in  land,  but  was 
a sale  of  goods  and  merchandize  within  the  17th  section. 

See  also  Sainsbury  v.  Matthews , 4 M.  & "W.  343. 

This  was  against  some  earlier  views.  See  Notes  to 
26 — vol.  xxviii  c.p. 
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Duppa  v.  Mayo , 1 Wms.  Saund.,  ed.  1871,  395  See  also 
Woodfall,  L.  & T.,  10th  ed.,  396-7. 

Growing  crops  are  therefore  to  be  treated  as  goods  and 
chattels,  and  as  such  seizable  in  execution  against  goods. 

If  so,  we  cannot  see  any  doubt  of  their  liability  to  process 
from  the  Division  Court. 

Section  135  of  the  Division  Courts  Act,  Consol.  Stat.,  U. 
C.  ch.  19,  authorizes  the  issue  of  a fi.  fa.  to  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party,  &c. 

We  think  we  can  uphold  the  verdict  for  the  defendant 
on  the  ground  as  to  the  priority  of  the  writs,  independently 
of  the  reasons  on  which  the  learned  Judge  based  his  finding. 

Rule  discharged. 


Northwood  v.  Rennie  (a). 

Sale  of  goods — Contract — Warranty — Damages — Statute  of  Frauds . 

By  an  agreement  between  the  parties,  the  plaintiff  agreed  to  purchase  a 
certain  hay  press  from  defendant  for  $500,  if  it  should  be  capable  of 
pressing  into  bales  ten  tons  of  hay  per  day,  which  the  defendant 
warranted  it  to  be  capable  of  doing  ; and  on  the  faith  of  such  warranty 
the  plaintiff  received  it,  incurred  heavy  expenses  in  paying  freight,  and 
jnaking  a trial  of  it,  when  it  proved  to  be  insufficient,  and  defendant 
then,  instead  of  allowing  plaintiff  to  return  it,  urged  further  trials  and 
delay  which  lasted  for  some  weeks,  when  plaintiff  returned  it. 

Held , that  even  if  there  was  no  absolute  sale,  but  the  machine  was  only 
sent  on  trial,  with  the  warranty,  the  plaintiff  was  entitled  to  maintain 
an  action  for  the  breach  of  the  warranty,  and  to  recover  such  damages 
as  legitimately  flowed  from  the  breach,  as  to  which  $250,  the  amoun 
found  in  this  case,  was  held  not  to  be  excessive. 

Held  also,  that  the  warranty  need  not  be  in  writing,  for  the  machine 
having  been  sent  to  the  plaintiff,  and  received  and  tested  for  weeks, 
the  Statute  of  Frauds  could  not  apply. 

Declaration.  First  count,  for  breach  of  an  agreement 
to  sell  and  deliver  to  the  plaintiff,  at  and  for  the  price 
of  $500,  a* certain  hay  press,  called  “Dederick’s  Perpetual 
Baling  Press,”  capable  of  pressing  into  bales  ten  tons  of 
hay  per  day. 

(a)  The  judgment  in  this  case  was  delivered  in  Easter  Term,  but  was 
delayed  in  consequence  of  there  being  some  misapprehension  as  to  the 
amendment  intended  to  be  allowed. 
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Second  count,  for  breach  of  an  agreement  to  sell  and 
deliver  the  said  press,  and  also,  at  his  own  proper  cost  and 
charges,  to  send  a man  skilled  in  the  management  of  such 
a hay  press  to  the  plaintiff’s  farm,  and  there  to  set  up  and 
put  in  running  order  the  said  hay  press,  and  to  direct  the 
management  thereof  for  one  week  thereafter. 

Third  count:  settingup  an  agreement  made  between  the 
plaintiff  and  the  defendant,  whereby  the  defendant  bargained 
and  sold  to  the  plaintiff,  and  the  plaintiff  bought  from  the 
defendant  the  said  hay  press  at  the  price  aforesaid  ; and 
that  by  the  said  agreement  the  defendant  warranted  the  said 
hay  press  to  be  a hay  press  capable  of  pressing  into  bales 
ten  tons  of  hay  per  day ; and  that  all  conditions  were 
fulfilled,  &c.,  necessary  to  entitle  the  plaintiff  to  maintain 
an  action  for  the  breach  of  the  said  warranty,  whereby,  &c. 

The  defendant  pleaded.  To  the  first  and  second  counts  : 
1.  non  assumpsit ; 2.  That  he  did  deliver  to  the  plaintiff 
a hay  press  called,  &c.,  capable  of  pressing  into  bales  ten 
tons  per  day. 

To  the  third  count : 3.  That  he  did  at  his  own  proper 
costs  and  charges  send  a man  skilled,  &c.,  to  set  up,  &c., 
said  hay  press,  and  to  direct  the  management  thereof  for 
one  week  thereafter,  &c. 

4.  That  he  did  not  warrant  or  agree  as  alleged. 

5.  That  the  said  hay  press  was  capable  of  pressing  into 
bales  ten  tons  of  hay  per  day. 

Issue. 

The  cause  was  tried  before  Patterson,  J.A.,  and  a jury,  at 
Chatham,  at  the  Spring  Assizes  of  1877. 

From  the  evidence  it  appeared  that  the  plaintiff  lived 
in  Chatham  and  had  a farm  of  1000  acres,  raising  large 
quantities  of  hay.  The  defendant  lived  in  Toronto  and 
dealt  in  agricultural  implements.  The  plaintiff  seeing 
the  defendant’s  advertisement  of  hay  presses,  applied  to 
him  in  Toronto,  and  had  a long  discussion  as  to  presses. 
The  defendant  recommended  a press  made  by  a firm  in 
Albany.  He  had  it  not  in  stock,  and  sent  to  Dederick,  the 
maker,  for  it. 
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The  plaintiff’s  statement  was,  that  he  told  the  defendant 
he  would  not  buy  without  a guarantee,  and  he  said  the 
defendant  did  guarantee  that  the  press  would  do  ten  tons 
a day  so  as  nine  tons  could  be  put  in  a grain  car. 

The  plaintiff’s  evidence  in  chief  was  very  uncertain  as 
to  the  true  agreement  with  the  defendant.  He  did  not 
think  the  machine  was  sent  on  trial,  but  was  sent  on  a 
guarantee ; but  he  was  not  to  accept  it  unless  on  trial  it 
could  do  that  work. 

The  plaintiff  agreed  to  pay  freight  and  the  expense  of  a 
man  to  be  sent  by  the  defendant  to  put  it  up,  and  after 
running  it  for  a week  the  plaintiff  was  to  pay  the  price  of 
$500  for  it  if  it  answered  the  guarantee. 

The  defendant  said  he  gave  no  guarantee  : that  the 
plaintiff  wished  it,  but  the  defendant  said  it  must  be 
referred  to  the  maker,  but  that  the  defendant  would 
take  no  responsibility  : that  the  sale  to  the  plaintiff  was 
conditional,  that  if  the  manufacturers  would  guarantee  it 
the  defendant  would  send  it ; and  unless  it  would  do  that 
work  it  was  no  sale.  The  defendant  was  selling  machines  on 
commission  for  Dederick,  who  would  draw  on  the  defendant 
for  the  price  and  he  would  draw  on  the  customer. 

On  December  14th  the  defendant  wrote  to  the  plaintiff 
that  Dederick  had  sent  the  wrong  press ; but  they  could 
send  the  right  one  in  two  weeks,  and  should  he  order  it? 

On  December  17th  the  plaintiff  answered  that  he  was 
still  ready  to  take  the  press  at  the  price  asked,  $500  cash 
on  delivery  in  Toronto,  the  defendant  to  set  it  up  and 
send  a man  to  press  ten  tons  a day  for  a week,  so  as  nine 
tons  could  go  in  a car.  “ If  prepared  to  do  this,  you  can 
order  at  once,  and  I will  do  my  part.” 

On  January  12th,  1876,  defendant  wrote  that  the  press 
was  sent ; when  ready  to  start,  the  plaintiff  was  to  telegraph 
one  Howell  of  Brantford  to  start  it.  “ I shall  expect  your 
remittance  soon.” 

On  January  19th  the  plaintiff  wrote  complaining  of  the 
delay,  and  said  he  had  concluded  the  defendant  would  not 
sell  him  the  press  and  guarantee  the  ten  tons  a day  and 


NORTHWOOD  V.  RENNIE. 


205 


packing  nine  tons  in  car,  but  if  the  defendant  would  send 
on  a man  to  set  up  and  run  the  press  for  a week  as  agreed 
on,  and  give  time  on  half  amount  of  price,  he  would  take  it. 
He  complained  much  of  the  heavy  freight  charges. 

On  January  20th,  the  defendant  wrote  that  the 
manufacturers  had  drawn  on  him  for  the  amount  ; but 
he,  defendant,  would  give  the  plaintiff  one  week  to  try  it 
before  drawing. 

Howell,  of  Brantford,  was  sent  up  by  the  defendant  to 
start  the  press. 

It  appeared  from  the  evidence  that  it  failed  beyond 
doubt  to  do  the  stated  amount  of  work.  Before  Howell 
arrived,  the  defendant  drew  on  the  plaintiff  for  the  price. 

On  7th  February  the  plaintiff  telegraphed  that  Howell 
had  not  come,  and  “ when  your  guarantee  of  ten  tons  per 
day  and  nine  tons  in  a car  is  made  good,  I will  accept 
draft.” 

The  defendant  telegraphed,  February  11th,  to  the  plaintiff 
that  he  had  telegraphed  the  manufacturers  to  send  a man. 

On  February  14th  the  plaintiff  wrote  that  it  was  useless 
to  send  a man,  as  Howell  said  no  man  could  make  it  do 
“ anything  like  your  guarantee”:  that  it  was  a great  loss  to 
the  plaintiff,  and  he  would  be  apt  to  hold  the  defendant 
for  damage. 

On  February  15th  the  defendant  wrote  that  he  was 
doing  all  in  his  power  to  satisfy  the  plaintiff : that  the  press 
he  got  he  believed  to  be  the  best : that  he  might  expect  a 
man  from  Albany  ; and  expressed  surprise  at  the  plaintiff 
finding  fault,  as  he  was  doing  the  best  he  could  for  his 
interest. 

On  February  17th  the  defendant  wrote  enclosing  a 
letter  from  Dederick,  and  asking  the  plaintiff  if  he  should 
get  him  a 24  X 28  size  bale  machine  or  not,  and  that  he 
would  do  all  he  could  to  give  satisfaction  to  the  plaintiff. 

On  24th  February  the  plaintiff  wrote  that  the  defendant 
was  using  him  shamefully,  complaining  of  his  loss,  for  which 
he  would  look  to  the  defendant  to  make  it  good : that 
he  did  not  want  any  different  press,  if  it  would  do  as 
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defendant  guaranteed : that  if  it  was  to  be  started,  to  do  it 
at  once,  and  referring  to  Dederick’s  directions. 

On  February  28th  the  defendant  wrote  about  sending 
up  a man,  and  saying  there  must  have  been  some  mistake 
in  putting  it  together. 

A letter  from  the  defendant  to  Howell,  dated  November 
24th,  1875,  was  put  in,  and  stated,  that  Mr.  Ho^vell  told 
him  he  could  press  a ton  of  hay  an  hour  ; “ as  I have  to 
find  a man  to  start  the  press  and  guarantee  it  to  do  that 
amount,”  wishing  he  could  get  a man  to  go  to  Chatham 
for  a few  days. 

On  February  11th,  1876,  the  defendant  wrote  to  Howell 
about  his  expenses,  which  the  plaintiff  was  to  pay : “ I have 
telegraphed  the  company  to  send  a man,  as  they  agreed  to 
make  the  guarantee  good.” 

A letter  from  Dederick  to  the  plaintiff,  June  27th,  1876, 
was  put  in,  entering  into  a discussion  of  the  merits  of  their 
work,  and  stating  that  the  man  sent  by  Rennie  had  spoiled 
the  machine : that  Rennie  claimed  he  had  sold  the  machine 
as  Dederick’s  agent,  but  that  was  all  moonshine,  as  they 
did  not  employ  agents,  but  sold  on  discount  to  the  trade. 

It  appeared  that  it  was  arranged  in  the  fall  of  1876  that 
the  plaintiff  should  return  the  machine  to  Dederick.  The 
plaintiff  refused  to  do  so  except  on  the  defendant’s  order, 
which  was  given  20th  October,  1876. 

It  appeared  that  the  trial  was  put  off  on  the  defendant’s 
application,  made  at  the  preceding  Assizes.  His  affidavit 
then  filed  was  read  in  evidence  against  him.  He  annexed 
to  it  a letter  from  Dederick,  stating  that  if  a commission 
were  issued  they  could  give  evidence  to  prove  the  machine 
capable  of  doing  its  part.  In  the  affidavit  the  defendant 
swore : “ The  said  Dederick  is  the  manufacturer  of  said  hay 
press  sold  by  me  to  the  plaintiff*  and  is  able  to  prove  its 
capabilities  and  capacity,  and  that  it  fills  the  guarantee  I 
gave  on  the  sale  thereof.  * * The  guarantee  I gave 

the  plaintiff  on  the  sale  of  said  press  was,  that  it  should 
press  ten  tons  of  hay  per  day,  and  nine  tons  to  a car,  and 
the  said  Dederick  and  his  employee  will  give  evidence  in 
support  of  such  guarantee.” 
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The  defendant  at  the  trial  said  : “ My  affidavit  did  not 
mean  that  I guaranteed  it  personally.  * * The  passages 

read  from  my  affidavit  are  put  stronger  than  I expected. 
It  was  read  to  me  hurriedly.” 

For  the  defendant  a nonsuit  was  moved,  on  the  grounds 
that  the  sale  was  merely  conditional,  on  tria] ; and  that 
there  was  no  binding  contract  or  guarantee  under  the 
Statute  of  Frauds. 

The  learned  Judge  refused  to  nonsuit,  but  reserved  leave 
to  the  plaintiff  to  move. 

After  some  discussion,  and  it  being  understood  that  the 
machine  was  to  be  returned,  or  had  been  returned,  the 
learned  J udge  noted  : “ Therefore  if  there  was  a sale  it  must 
be  treated  as  rescinded.  Therefore  there  is  to  be  no 
question  as  to  the  plaintiff  being  liable  to  keep  it,  or  pay 
for  it,  and  the  question  is  to  be,  was  there  a guarantee  by 
the  defendant  that  he  would  send  a machine  capable  of 
doing  certain  work,  and  was  that  guarantee  broken,  and 
*what  are  the  damages  from  the  breach  ? The  matter  is 
discussed  in  order  to  arrive  at  a definite  understanding  as 
to  the  issues  to  leave  to  the  jury.” 

The  charge  was,  that  if  the  machine  was  only  to  go  on 
trial,  and  to  be  returned  if  it  proved  to  be  unable  to  do  the 
work  stipulated  for,  viz.  &c.,  then  the  defendant  was  not 
liable ; but  if  the  defendant  guaranteed  that  it  should  be 
fit  to  do  the  agreed-on  amount  of  work,  to  find  for  the 
plaintiff,  with  damages. 

The  jury  found  for  the  plaintiff,  with  $250. 

In  this  term,  May  23,  1877,  A.  Galt  obtained  a rule  nisi 
to  enter  a nonsuit  pursuant  to  the  leave  reserved ; or  for 
a new  trial  on  the  law,  evidence,  and  weight  of  evidence, 
and  for  excessive  damages. 

During  the  same  term,  May  30,  1877,  Robinson , Q.  C., 
shewed  cause.  The  evidence  shews  that  the  defendant 
warranted  the  press  to  be  capable  of  pressing  ten  tons  per 
day,  &c.,  and  that  there  was  a breach  of  such  warranty,  for 
which  the  plaintiff  was  entitled  to  recover.  The  damages 
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were  clearly  proved,  and  were  in  no  way  excessive.  The 
defendant’s  contention  at  the  trial  that  the  machine  was 
only  sent  on  trial  cannot  he  sustained,  as  in  his  affidavit,  filed 
on  the  application  to  put  off  the  trial,  he  says  nothing 
about  the  sale  being  conditional,  but  admits  the  guarantee* 
and  states  that  he  would  be  able  to  prove  that  it  had  been 
satisfied.  And  as  to  his  contention  that  he  was  only  agent 
for  Dederick,  he  admits  in  his  affidavit  that  there  was  a sale 
to  him,  while  Dederick  in  his  letter  to  the  plaintiff  denies 
any  agency,  but  says  that  there  was  a sale  to  the  defendant 
out  and  out.  There  is  nothing  in  the  objection  as  to  the 
Statute  of  Frauds,  as  the  Statute  cannot  apply  here.  At 
all  events  there  was  a delivery  and  acceptance  so  as  to 
satisfy  the  Statute:  Smeed  v.  Foord,  1 E.  & E.  602;  Mayne , 
on  Damages,  2nd  ed.,  14-17  ; McLean  v.  Dun , 39  U.  C.  K. 
551,  564-8. 

M.  C.  Cameron , Q.  C.,  and  A Galt , contra.  The  letter 
of  the  14th  December  and  the  answer  thereto  shew  that 
the  parties  understood  that  there  was  no  previous  contract; 
and  these  letters  and  the  subsequent  correspondence 
shew  that  there  was  no  completed  contract,  but  merely  a 
conditional  one  ; and  that  there  never  was  any  acceptance 
so  as  to  satisfy  the  Statute  of  Frauds.  Then  as  to 
damages,  it  was  not  proved  that  the  plaintiff  had  500  tons 
of  hay,  and  therefore  the  only  damages  he  could  recover 
would  be  the  actual  expense  of  trying  the  machine.  The 
contract  was  for  a sale  and  return,  and  as  there  has  been 
a return  there  can  only  be  nominal  damages : British 

Columbia  Saw  Mill  Co.  v.  Nettleship,  L.  R.  3 C.  P.  499  ; 
Hanson  v.  Armitage,  5 B.  & Al.  557 ; Cusack  v.  Robinson 
1 B.  & S.  299 ; Hunt  v.  Hecht , 8 Ex.  814 ; Castle  v.  Sworder, 
6 H.  & N.  828,  832 ; Smith  v.  Hudson,  34  L.  J.  N.  S. 
Q.  B.  145,  6 B.  & S.  431 ; Kent  v.  Huskinson , 3 B.  & P.  233. 

June  27,  1877.  Hag  arty,  C.  J.,  delivered  the  judgment 
of  the  Court. 

The  learned  Judge  at  the  trial  was  inclined  in  favour  of 
the  motion  for  a nonsuit  on  the  contract  declared  on 
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but  the  case  went  to  the  jury  and  was  upon  a different 
contract,  and  on  which  there  was  sufficient  evidence  to 
keep  it  outside  the  Statute  of  Frauds. 

No  amendment  was  actually  made  on  the  record. 

After  hearing  the  argument  on  the  rule  to  enter  a nonsuit 
we  have  come  to  the  conclusion  that  we  cannot  interfere. 

We  think  it  impossible  to  read  the  correspondence,  the 
defendant’s  letter  to  Howell,  and  his  affidavit,  without 
being  satisfied  that  he  did  guarantee  as  alleged. 

The  plaintiff  several  times  in  writing  refers  pointedly 
to  the  warranty.  The  defendant  in  his  answers  never 
denies  it. 

It  seems  clear  to  us  that  up  to  making  of  his  affidavit 
to  put  off  the  trial,  the  defendant  rested  his  defence  on  the 
machine  being  in  fact  able  to  do  the  stipulated  work.  His 
reference  to  Dederick  and  the  latter’s  answer  annexed 
to  his  affidavit,  and  the  express  grounds  alleged  for  the 
necessity  of  having  the  evidence  from  Albany,  all  bear  out 
that  idea. 

If  he  warranted  the  machine,  and  on  the  faith  thereof 
the  plaintiff  took  it,  even  on  trial,  incurring  heavy  expenses 
in  paying  freight  and  making  the  trial,  if  the  defendant, 
instead  of  at  once  saying  to  send  it  back  at  the  end  of  the 
six  days,  urged  further  trials,  and  proposed  delays,  which 
were  agreed  to,  till  a man  was  sent  from  Albany,  and 
the  parties  so  went  on  for  weelfs,  we  do  not  see  why  the 
defendant  is  not  responsible  for  any  damage  legitimately 
flowing  from  the  breach  of  contract. 

This  is  giving  the  defendant  the  benefit  of  holding  that 
there  was  not  an  absolute  sale,  though  his  manner  of 
dealing,  his  drawing  on  the  plaintiff  for  the  price,  and  his 
own  affidavit  might  lead  to  a different  conclusion. 

We  do  not  see  what  the  Statute  of  Frauds  has  to  do  with 
a contract  of  this  nature.  When  the  contract  ceased  to 
be  executory  by  sending  the  machine,  its  reception,  and 
attempts  for  weeks  to  get  it  to  work,  we  see  no  reason  why 
a warranty  as  to  its  capability  could  not  be  well  proved 
without  writing. 

27 — YOL.  XXVIII  C.P. 
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As  to  the  damages,  no  objection  whatever  was  made  to 
the  manner  in  which  the  case  went  to  the  jury  or  to  any 
rule  laid  down  by  the  learned  Judge.  He  informs  us  that 
very  large  damages  were  claimed,  five  or  six  times  more 
than  the  amount  recovered,  and  that  his  charge  was 
altogether  in  favour  of  moderation. 

He  agrees  with  us  that  they  have  been  assessed  on  a 
liberal  scale. 

But  we  hardly  see  our  way  to  interfere  with  a verdict  of 
$250,  as  the  plaintiff  was  undoubtedly  damaged  far  beyond 
any  nominal  amount. 

The  plaintiff  must  consent  to  a verdict  for  the  defendant 
on  the  three  counts  in  the  declaration.  The  verdict  should 
be  entered  on  the  count  to  be  added  (a). 

Rule  accordingly. 


( a ) The  plaintiff,  instead  of  adding  a count  amended  the  third  count 
as  follows : And  for  that  in  consideration  that  the  plaintiff  would  purchase 
from  the  defendant  a certain  hay  press  at  and  for  the  price  and  sum  of 
$500,  if  the  said  hay  press  would  fulfill  and  satisfy  the  guarantee  and 
warranty  hereinafter  mentioned,  by  an  agreement  made  by  and  between 
the  plaintiff  and  the  defendant,  the  defendant  guaranteed  and  warranted 
the  said  hay  press  to  be  a hay  press  capable  of  pressing  into  bales  ten 
tons  of  hay  per  day ; and  all  conditions  were  fulfilled,  &c.,  yet  the  hay 
press  was  not  a hay  press  capable,  &c. 
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Johnston  y.  The  Canada  Farmers’  Mutual  Fire 
Insurance  Company. 

Policy  of  insurance — Occupation — Mis-statement  of  in  application — Change 
of — Increase  of  risk — Secondary  evidence  of  policy. 

To  an  action  on  a policy  of  insurance,  averring  a total  loss  by  fire, 
defendants  by  their  second  plea  set  up  an  avoidance  of  the  policy  by 
reason  of  the  mis-statement  in  the  application  of  a material  fact, 
namely,  in  stating  that  the  buildings  were  occupied  as  a dry  goods  and 
grocery  store,  whereas  they  were  occupied  as  a dry  goods  and  grocery 
store,  a butcher’s  shop,  and  a waggon-maker’s  shop. 

A third  plea  alleged  that,  contrary  to  a condition  of  the  policy,  the 
premises  were  altered,  appropriated,  and  used,  without  the  company’s 
consent,  for  the  purpose  of  carrying  on  other  trades  than  when  the 
policy  was  issued,  which,  according  to  the  by-laws  and  conditions,  or 
class  of  hazards,  increased  the  risk,  whereby  the  policy  was  avoided. 
The  policy  had  been  destroyed,  and  no  copy  kept,  but  a form  was 
produced  proved  to  be  the  form  then  in  use,  and  filled  up  from  the 
application. 

Held , good  secondary  evidence  of  the  policy,  as  regarded  the  conditions, 
&c.,  but  not  as  regarded  the  description  of  the  property,  which 
differed  from  that  in  the  application.  The  application  described  the 
premises  as  being  used  11  as  dry  goods,  groceries.” 

Held,  that  the  second  plea  was  not  proved,  for  it  must  be  assumed 
that  the  description  in  the  policy  was  the  same  as  in  the  application, 
which  differed  from  that  alleged  in  the  plea. 

Held , also  both  pleas  were  bad  in  omitting  to  state  that  the  matters 
complained  of  increased  the  risk — which,  in  fact,  they  did  not  do,  for 
it  was  proved  that  the  defendants  had  charged  the  plaintiff  a much 
higher  rate  than  the  highest  rate  mentioned  in  the  table  of  rates  for 
the  trades  objected  to ; and  on  this  ground  the  alteration  in  the  occu- 
pation was  held  not  to  be  material. 

Declaration  on  a policy  of  insurance  against  fire, 
executed  by  the  defendants,  averring  a total  loss  and 
compliance  with  conditions,  &c. 

Pleas,  1.  Non  fecit. 

2.  That  in  and  by  the  said  policy  the  application  is 
made  a part  and  condition  of  the  policy,  and  the  said 
application  contained  an  agreement  that  the  application 
should  be  a condition  of  and  part  of  the  insurance  contract ; 
and  it  was  a condition  precedent  to  the  defendants’  liability 
that  the  application  and  facts  stated  therein  should  be  true 
and  correct  in  all  particulars  ; and  that  in  and  by  the  said 
application  the  plaintiff  stated  that  the  said  buildings  in 
the  declaration  mentioned  were  occupied  as  a dry  good§ 
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and  grocery  store,  whereas  the  same  were  then  occupied  as 
a dry  goods  and  grocery  store,  a butcher’s  shop,  and  a 
waggonmaker’s  shop,  which  was  a material  fact  to  be 
known  by  the  defendants,  whereby,  &c. 

3.  Setting  out  a condition  endorsed  on  the  policy,  that  in 
case  the  above  mentioned  premises  (being  the  buildings 
referred  to  in  the  declaration)  “ shall  at  any  time  after  the 
making, and  during  the  time  this  policy  would  otherwise  con- 
tinue in  force,  be  so  altered,  appropriated,  applied  or  used  for 
the  purpose  of  carrying  on  or  exercising  therein  any  trade, 
business,  or  vocation  which  according  to  the  by-laws  and  con- 
ditions or  class  of  hazards,  would  increase  the  hazard,  unless 
it  be  by  consent  and  agreement  in  writing  by  this  corpora- 
tion added  to  or  endorsed  on  this  policy,  then  during  such 
appropriation,”  &c.,  “the  policy  shall  cease  and  be  of  no  force 
or  effect.”  And  the  defendants  aver  that,  after  the  issuing 
of  the  said  policy  and  before  the  destruction  of  the  said 
buildings  as  alleged  in  the  said  declaration,  and  at  the  time 
the  said  buildings  were  so  destroyed,  the  said  buildings 
were  appropriated,  applied,  and  used  for  the  purpose  of 
carrying  on  other  trades  than  those  for  which  the  same 
were  used  at  the  time  of  issuing  the  said  policy,  and  which 
according  to  the  said  by-laws  and  conditions  or  class  of 
hazards  would  increase  the  hazard,  and  without  the  con- 
sent and  agreement  of  the  defendants,  whereby  the  said 
policy  ceased  and  became  of  no  force  or  effect. 

4.  Containing  an  averment  that  the  plaintiff  did  not 
furnish  proper  claim  papers,  &c. 

5.  Over- valuation.  Issue. 

The  case  was  tried  before  Gwynne,  J.,  and  a jury,  at 
Cobourg,  at  the  Fall  Assizes  of  1877. 

The  evidence  shewed  that  at  the  solicitation  of  the 
defendants’  agent  the  plaintiff  effected  the  insurance  in 
question.  The  property  insured  consisted  of  three  stores, 
one  of  which,  at  the  date  of  the  application,  was  occupied  as  a 
butcher’s  shop ; another  as  a dry  goods  store,  and  the  third 
as  a show-room  by  a waggon  maker.  At  the  time  of  the 
fire  the  shop  which  had  been  used  as  a butcher’s  shop  was 


JOHNSTON  V.  CANADA  FARMERS’  MUTUAL  FIRE  INS.  CO.  213 

tenanted  by  a tinsmith,  and  the  dry  goods  store  was  occupied 
as  an  additional  show-room  by  the  waggon  maker. 

There  was  no  question  as  to  the  bona  fides  of  the  loss, 
as  the  fire  which  occasioned  the  loss  originated  in  another 
building,  some  distance  from  the  plaintiff’s  premises. 

It  was  proved  that  the  value  of  the  buildings  was  fixed, 
not  by  the  plaintiff,  but  by  the  defendants’  agent ; and  the 
agent  stated  : “ I have  always  thought,  and  do  think,  that 
this  loss  ought  to  be  paid.” 

The  original  policy  was  not  put  in  evidence,  as  it  was 
proved  to  have  been  destroyed  at  the  fire ; but  the  defen- 
dants put  in  what  one  of  the  witnesses  stated  was  a 
duplicate. 

Another  witness,  however,  proved  that  no  copy  had  been 
kept ; and  that  the  one  tendered  in  evidence  was  made  by 
filling  up  a form  similar  to  that  granted  to  the  plaintiff, 
and  filling  in  the  description  from  the  application. 

In  the  application  the  description  and  occupation  was 
stated  to  be  as  follows:  Question.  “For  what  purpose  is 
the  building  used?”  Answer.  “As  dry  goods,  groceries ; 
whereas  in  the  policy  tendered  in  evidence,  it  was  described 
as  “ Occupied  as  a dry  goods  and  grocery  store.” 

A book  of  rates  was  put  in  by  the  defendants  to  shew 
the  different  rates  at  which  agents  were  instructed  to  effect 
insurances.  From  this  book  it  appeared  that  there  was 
one  rate  charged  on  the  three  buildings  of  $2.40,  which 
was  largely  in  excess  of  the  highest  of  the  rates  for  the 
trades  objected  to. 

At  the  close  of  the  case  the  learned  Judge  submitted  the 
following  questions  to  the  jury  : — 

1.  Did  or  not  the  plaintiff’s  claim  papers  in  good  faith 
set  out  full  particulars  of  her  loss  and  of  the  manner  in 
which  that  loss  has  arisen,  according  to  the  best  of  her 
information,  knowledge,  and  belief  ? Answer,  Yes. 

2.  Was,  or  not,  the  plaintiff’s  policy  destroyed  by  fire, 
and,  if  destroyed,  could  she  have  made  any  fuller  or  better 
statement  than  her  claim  papers  shew  ? Answer,  It  was  : 
No. 
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3.  Had  the  plaintiff  ever  been  notified  by  or  on  behalf  of 
the  defendants  that  the  statement  or  proof  which  she  had 
made  was  defective  or  insufficient  or  objected  to  by  the 
defendants  as  such  ? Answer,  No. 

4.  Did,  or  not,  the  plaintiff  in  her  claim  papers  falsely 
represent  the  value  of  the  property  destroyed  to  have  been 
greater  than  she  knew  or  believed  it  to  be  ? No. 

5.  What  in  your  opinion  was  the  value  of  the  insured 
property  at  the  time  of  the  fire  ? Answer,  $1800. 

On  these  answers  a verdict  was  entered  for  the  plaintiff. 

In  this  term,  November  21, 1877,  Hector  Cameron , Q.  C., 
obtained  a rule  nisi  fofset  aside  the  verdict  for  the  plaintiff 
and  for  a new  trial,  on  the  ground  that  the  said  verdict  was 
against  law  and  evidence  and  the  weight  of  evidence, 
which  proved  the  second,  third,  and  fourth  pleas  of  the 
defendants ; and  that  no  amendment  having  been  made  to 
the  replication  to  the  second  and  fourth  pleas,  there  was  no 
evidence  to  support  a finding  for  the  plaintiff  on  the  issue 
joined  on  those  pleas ; and  the  questions  put  by  the  learned 
J udge  to  the  jury  were  irrelevant. 

In  the  same  term,  November  28,  1877,  Armour,  Q.  C., 
shewed  cause.  The  real  and  only  meritorious  defence  in 
this  case  was  that  of  overvaluation ; but  the  evidence 
shewed  that  the  valuation  was  a fair  one,  and  the  jury  have 
so  found,  and  in  fact  the  valuation  was  not  made  by  the 
plaintiff,  but  by  the  company’s  agent,  and  he  stated  at  the 
trial  that  he  thought  the  plaintiff  should  be  paid.  As  to 
the  other  defences.  There  was  no  misrepresentation  as  to 
occupation,  as  the  application  did  not  state  that  the  build- 
ings were  used  as  a dry  goods  and  grocery  store,  but  “as 
dry  goods,  groceries,”  which  must  be  read  as  if  the  word  &c., 
was  inserted  after  the  word  groceries,  and  therefore  would 
make  the  representation  true : but,  even  if  there  was  a 
misrepresentation,  it  was  proved  to  be  not  material  to  the 
risk,  as  the  plaintiff  paid  a much  higher  risk  than  if  every- 
thing had  been  stated  as  contended  for  by  the  defendants. 
For  this  reason  also  the  defence  as  to  the  change  of  occupa- 
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tion  fails  : Laidlaw  v.  Liverpool,  <£c.,  R.  W.  Co.,  13  Grant 
377.  As  to  the  proofs  of  loss  being  defective,  they  were 
sent  in  to  the  company,  and  were  not  dissented  to  within 
the  two  weeks  required ; and  at  the  trial  leave  was 
granted  to  the  plaintiff  to  add  a replication  setting  up  these 
facts,  if  necessary.  None  of  these  conditions  can  be  insisted 
on,  as  the  policy  was  never  proved  ; the  copy  put  in  was 
not  proved  to  be  a copy  of  the  policy  granted  to  the 
plaintiff*. 

Hector  Cameron,  Q.  C.,  contra.  The  conditions  on  the 
policy  amounted  to  warranties,  and  must  be  complied  with, 
and  therefore  it  was  immaterial  whether  the  risk  was 
increased  or  not.  The  second  and  third  pleas  were  there- 
fore proved.  As  to  the  value,  the  evidence  shewed  that 
there  was  an  overvaluation,  and,  even  if  made  by  the  agent, 
it  cannot  affect  the  company,  as  they  look  only  to  the 
application  to  guide  them  in  accepting  the  risk.  As  to  the 
proofs  of  loss,  the  evidence  shews  that  they  were  clearly 
defective,  and  the  plaintiff  should  not  be  allowed  to  add  a 
replication,  at  all  events  without  an  opportunity  to  the 
defendants  to  answer  it,  as  the  company  may  be  able  to 
prove  that  such  dissent  was  notified  to  the  plaintiff.  The 
copy  of  the  policy  put  in  at  the  trial  was  properly  proved  to 
be  a copy,  and  therefore  was  clearly  secondary  evidence,  and 
in  fact  the  best  secondary  evidence  that  could  be  adduced. 

December  8,  1877.  Galt,  J.,  delivered  the  judgment  of 
the  Court. 

It  is  unnecessary  to  consider  the  fourth  plea,  as  we  are 
clearly  of  opinion  that  this  case  is  governed  by  the  provisions 
of  38  Vic.  ch.  65,  both  as  regards  the  facts  of  the  case  and 
of  the  objection  being,  as  was  found  by  the  learned  Judge, 
inequitable.  It  was  shewn  that  the  plaintiff  had  furnished 
claim  papers,  and  that  no  objection  was  made  to  their 
sufficiency  by  the  defendants,  and  this  fact  was  expressly 
found  by  the  jury. 

The  same  remark  may  be  made  as  regards  the  fifth  plea. 
It  was  disproved  at  the  time,  and  indeed  was  hardly,  if  at 
all,  referred  to  by  Mr.  Cameron  on  the  argument. 
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It  is  quite  unnecessary  to  comment  on  the  merits  of  the 
defence  in  this  case,  for  really  on  the  facts  there  are  none. 

The  value  of  the  buildings  was  fixed,  not  by  the  plain- 
tiff, hut  by  the  agent  of  the  defendants.  There  was  no 
imputation  on  her  as  respects  the  origin  of  the  fire,  and 
the  defendants’  agent  through  whom  the  insurance  was 
effected  in  his  evidence  testified,  “ I have  always  thought 
and  do  think  that  this  loss  ought  to  be  paid.” 

But  as  the  defendants  insist  that  under  the  provisions  of 
the  policy  they  are  exonerated  from  liability,  it  is  necessary 
to  consider  their  allegations. 

It  was  impossible  for  the  plaintiff  to  produce  the  policy, 
as  it  was  destroyed  at  the  fire.  The  defendants  put  in  one, 
which  one  witness  stated  was  a duplicate,  but  in  reality  it 
was  not  so.  Another  witness  proved  that  there  was  no 
copy  kept,  and  that  tendered  in  evidence  was  made  by 
filling  up  a similar  form  to  that  granted  to  the  plaintiff, 
and  filling  in  the  description  from  the  application. 

The  plaintiff  objected  that  this  was  not  secondary  evi- 
dence of  the  policy,  and  if  it  were  necessary  to  decide  this 
question, — that  is  to  say,  if  the]  case  turned  on  it, — we  are 
of  opinion  the  objection  is  well  founded,  not  as  regards  the 
conditions  endorsed  or  contained  in  the  policy,  for  we  think 
as  regards  these  it  was  good  secondary  evidence.  It  was 
proved  that  it  was  the  form  in  use  by  the  defendants,  and, 
in  the  absence  of  the  original,  we  do  not  see  what  better  evi- 
dence the  defendants  could  give.  But  it  was  not  and  could 
not  be  a duplicate  of  the  description  of  the  property,  for 
the  reason  that  the  defendants  had  kept  no  copy,  and  the 
evidence  proved  that  the  so  called  duplicate  was  made 
from  the  application.  When  we  examine  the  application 
we  find  the  description  and  occupation  to  be,  in  answer  to 
the  question:  “For  what  purpose  is  the  building  used ? ” 
Answer,  “ As  dry  goods,  groceries  ” ; whereas  in  the  dupli- 
cate it  is  described  as  “ occupied  as  a dry  goods  and  grocery 
store.” 

It  is  manifest  that  these  descriptions  are  not  the  same, 
consequently  we  have  no  right  to  assume  that  the  policy 
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itself  differed  from  the  application.  On  the  other  hand,  the 
plaintiff  has  a right  to  say  that  had  the  description  in  the 
policy  been  the  same  as  in  that  now  produced  she  would 
not  have  accepted  it. 

For  the  purpose  then  of  deciding  this  case,  we  are  bound 
to  treat  the  description  in  the  application  as  that  contained 
in  the  policy,  and,  if  so,  the  objection  that  the  buildings 
mentioned  therein  were  stated  to  be  occupied  as  a dry 
goods  and  grocery  store,  is  without  foundation,  and  the 
second  plea  is  not  proved. 

There  is,  moreover,  another  objection  to  this  plea  as  a 
defence  which  will  be  considered  when  we  treat  of  the  third 
plea.  That  plea  avers  that  if  after  the  making  the  policy 
the  buildings  “ be  so  altered,  appropriated,  applied,  or  used 
for  the  purpose  of  carrying  on  or  exercising  therein  any 
trade,  business,  or  vocation,  which,  according  to  the  by- 
laws and  conditions,  or  class  of  hazards,  would  increase  the 
hazard,  the  policy  shall  be  void.  It  then  avers  a breach  of 
this  condition  as  set  forth  in  the  plea.  At  the  trial  a book, 
or  table  of  rates,  was  put  in  by  the  defendants  to  shew  the 
different  rates  at  which  the  agents  were  instructed  to  effect 
insurance.  Upon  examining  which  we  find  that  there  was 
one  rate  charged  on  the  three  buildings  of  $2.40,  which  is 
largely  in  excess  of  the  highest  of  the  rates  for  the  trades 
objected  to;  so  that  in  fact  the  plaintiff  had  done  nothing 
whereby  “ under  the  by-laws  and  conditions,  or  class  of 
hazards  would  increase  the  hazard”  according  to  the  said 
table  of  risks.  It  is  plain  that  the  term  hazard  is  used  to 
denote  the  rate  of  insurance  not  the  character  of  the  risk. 

There  is,  however,  another  objection  in  point  of  law  to 
both  the  second  and  third  pleas.  It  is  this,  that  it  is  not 
stated  in  either  of  these  pleas  that  the  matters  therein 
complained  of  had  increased  the  risk. 

It  is  only  necessary  to  refer  to  the  case  of  Gould  v. 
British  America  Assurance  Co.,  27  U.  C.  R,  473,  where  a 
number  of  cases  are  collected,  to  shew  that  in  a case  like 
the  present  it  is  absolutely  necessary  that  an  averment 
should  be  made,  that  by  the  alteration  complained  of  the- 
28 — vol.  xxviii  c.P. 
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risk  was  increased,  otherwise  as  queried  by  Pollock,  C.  B., 
in  the  case  of  Stokes  v.  Cox,  1 H.  & N.  230,  therein  cited, 
at  p.  332,  “If  premises  in  which  fire  works  were  made  were 
insured,  and  there  was  a provision  that  no  alteration  should 
be  made  without  notice,  but  afterwards  the  premises  were 
converted  into  an  ice  house,  would  that  vitiate  the  policy.” 
There  was  no  attempt  made  to  shew  that  the  risk  was 
increased  in  this  case.  And  as  to  the  allegation  in  the  second 
plea,  that  the  alteration  in  the  occupation  was  material  to 
be  known  by  the  defendants,  there  was  no  proof  whatever 
that  such  was  the  case,  as  there  would  have  been  accord- 
ing to  the  table  of  rates  no  increase  in  the  premium. 

Rule  discharged . 


Doyle  y.  Carroll. 

Promissory  notes — Consideration. 

In  an  action  on  two  promissory  notes  it  appeared  that  the  defendant’s  son 
had  committed  forgery,  and  it  was  found  by  the  jury  that  the  con- 
sideration for  which  the  defendant  gave  the  notes  was  to  prevent  the 
scandal  of  forgery  becoming  public. 

Reid,  that  the  plaintiff  could  not  recover. 


Declaration  on  two  promissory  notes,  made  by  the 
defendant  to  the  plaintiff,  both  dated  19th  December,  1874, 
the  first  for  $200,  and  interest,  payable  in  twelve  months. 
The  other  for  $250,  with  interest  at  two  years. 

Pleas:  1.  Non  fecit. 

2.  That  the  plaintiff  had  charged  the  defendant’s  son 
with  having  forged  the  name  of  one  Driscoll  to  a note  for 
$100,  and  the  name  of  one  McQuillan  to  a mortgage  to  the 
plaintiff,  and  had  also  charged  the  said  son  with  obtaining 
money  under  false  pretences ; and  in  consideration  of  the 


DOYLE  Y.  CARROLL. 


219 


plaintiff  withdrawing  the  said  charges,  and  abstaining  from 
prosecuting,  the  defendant  agreed  to  pay  the  said  notes, 
and  that  the  said  charges  were  thereupon  abandoned,  and 
there  was  no  other  value  or  consideration,  &c. 

Issue. 

The  cause  was  tried  before  G wynne,  J.,  and  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1877. 

It  appeared  from  the  evidence  that  the  defendant’s  son 
had  committed  forgery,  and  the  only  consideration  for  the 
defendant  giving  these  notes  was  the  desire  on  his  part  to 
shield  his  son  from  the  consequences  of  his  crime.  This 
was  the  aspect  of  the  case  presented  by  the  defence. 

The  plaintiff  swore  that  he  did  not  threaten  to  prosecute, 
and  that  he  never  intended  to  prosecute  or  thought  of  so 
doing,  but  that  he  may  have  promised  that  the  matter 
should  never  be  known  out  of  the  family.  The  plaintiff* 
was  a cousin  of  the  defendant’s  wife. 

The  jury  were  told  that  if  any  part  of  the  consideration 
for  giving  the  notes  was  the  abstaining  from  prosecuting 
the  son  for  felony,  that  would  avoid  them. 

For  the  defendant  leave  was  asked  to  be  allowed  to  add 
a plea  of  no  consideration,  simply. 

For  the  defendant  it  was  objected  that  the  plea  as 
pleaded  was  not  proved. 

The  learned  Judge  asked  the  jury  to  answer  the  follow- 
ing questions: 

1.  Was  or  was  not  the  consideration  upon  which  the 
notes  were  given  that  the  plaintiff  should  abstain  from  pro- 
secuting the  defendant’s  son  upon  the  charge  of  felony 
spoken  of  ? Answer,  No. 

2.  And,  if  not,  state  what  was  the  consideration  upon 
which  the  notes  were  given  ? Answer,  to  prevent  the  scandal 
of  forgery  from  becoming  public,  the  defendant  gave  the 
notes. 

The  verdict  was  entered  for  the  plaintiff  for  $511.80. 

In  this  term,  November  21, 1877,  Robinson , Q.C.,  obtained 
a rule  nisi  to  enter  a verdict  for  the  defendant  under  the  Law 
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Reform  Act,  on  the  finding  of  the  jury  in  answer  to  the  ques- 
tions, and  for  leave  to  amend  the  second  plea  to  meet  the 
evidence  and  findings  if  necessary;  and  to  add  a plea  that 
there  was  no  consideration,  setting  out  the  facts  shewing 
such  want  of  consideration  ; or  for  a new  trial  on  the  law 
and  evidence  and  weight  of  evidence,  the  second  plea  having 
been  proved  : or  for  mis-direction,  or  non-direction,  in  this,, 
that  the  jury  should  have  been  directed  that  there  was  no 
legal  consideration  proved  for  the  notes  sued  upon,  and  that 
the  plaintiff  could  not  recover. 

In  this  term,  November  30,  1877,  McMichael , Q.  C., 
shewed  cause.  On  the  finding  of  the  jury  to  the  first 
question  left  to  them  the  plaintiff  is  entitled  to  succeed,  as 
it  was  left  to  them  to  say  whether  the  notes  were  given  to 
stifle  the  prosecution,  and  they  found  that  they  were  not. 
Williams  v.  Bayley,  L.  R.  1 H.  L.  200,  which  is  relied  upon 
by  the  defendant,  is  distinguishable,  as  there  a threat  was 
held  out,  while  here  the  plaintiff  said  that  he  never  would 
have  prosecuted.  The  second  question  did  not  arise  on  the 
pleadings,  for  there  was  no  plea  of  want  of  consideration 
merely.  However,  there  was  clearly  a good  consideration. 
The  notes,  so  far  as  this  action  is  concerned,  must  be  deemed 
to  have  been  given  in  substitution  or  release  of  the  son’s 
debt,  and  if  the  son  had  been  sued,  he  very  properly  could 
have  said  the  plaintiff  had  accepted  the  notes  in  question 
from  the  defendant  in  satisfaction  and  release:.  Wallace 
v.  Hardacre,  1 Camp.  45  ; Ward  v.  Lloyd,  6 M.  & G.  785. 

Robinson,  Q.  C.,  contra.  The  question  of  want  of  con- 
sideration is  properly  raised  on  the  pleadings,  as  it  must  be 
assumed  that  there  is  a plea  of  want  of  consideration  on  the 
record,  the  defendant  having  been  granted  leave,  if  necessary, 
to  add  it.  The  second  question  was  therefore  properly 
left  to  the  jury,  and  their  finding  that  the  only  considera- 
tion for  the  notes  was  to  prevent  a scandal  of  forgery 
becoming  public  amounts  to  a finding  that  they  were  given 
to  stifle  a prosecution,  and  therefore  in  consideration  of  an 
illegal  bargain,  which  is  no  consideration  to  support  them: 
Williams  v.  Bayley,  L.  R.  1 H.  L.  200;  Toponce  v.  Martin 
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38  U.  C.  R.  411;  Canada  Farmers'  Mutual  Ins.  Co.  v. 

Watson,  24  0.  P.  1 ; Clubb  v.  Hudson,  18  C.  B.  N.  S.  414 ; 
Dwight  v.  Ellsworth,  9 U.  C.  R.  539. 

December  29, 1877.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

We  think  it  impossible  to  uphold  a verdict  for  the  plain- 
tiff on  this  evidence. 

In  the  language  of  the  Lord  Chancellor  in  Williams  v. 
Bayley,  L.  R.  1 H.  L.  200,  at  p.  214,  “ It  appears  to  me  to 
be  quite  clear  that  the  negotiations  between  the  parties 
proceeded  upon  the  footing  of  forgery  having  been  com- 
mitted by  William  Bailey,”  the  son,  “ and  of  his  being  liable 
to  a criminal  prosecution;  and  that  the  bankers,”  the 
plaintiffs  * # « availed  themselves  of  the  fears  of  the 

father  for  the  safety  of  his  son  to  press  the  arrangement 
upon  him.” 

Lord  Westbury  adds,  at  p.  218  : <£  The  question  therefore 
* * is,  whether  a father  appealed  to  under  such  cir- 

cumstances to  take  upon  himself  an  amount  of  civil  lia- 
bility, with  the  knowledge  that  unless  he  does  so  his  son 
will  be  exposed  to  a criminal  prosecution,  with  the  certainty 
of  conviction,  can  be  regarded  as  a free  and  voluntary  agent. 
I have  no  hesitation  in  saying  that  no  man  is  safe,  or  ought 
to  be  safe,  who  takes  a security  for  the  debt  of  a felon, 
from  the  father  of  the  felon,  under  such  circumstances. 
A contract  to  give  security  for  the  debt  of  another,  which 
is  a contract  without  consideration,  is,  above  all  things,  a 
contract  that  should  be  based  upon  the  free  and  voluntary 
agency  of  the  individual  who  enters  into  it.” 

In  that  case  the  tainted  securities  were  given  up  to  the 
father  on  contracting  to  become  liable. 

Here  they  seem  to  have  been  retained  by  the  plaintiff, 
as  I gather,  with  a view  to  ensuring  his  being  paid  these 
notes. 

One  witness  stated  that  the  plaintiff  said  if  the  father- 
defended  payment  of  the  notes  lie  would  still  prosecute  the 
son. 
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Considering  the  plea  of  no  consideration  to  be  on  the 
record,  it  ought  to  be  found  for  the  defendant. 

The  jury  find  that  the  consideration  was  to  prevent  the 
scandal  of  forgery  from  becoming  public.  This  shews  no 
valid  consideration. 

I think  we  should  now  do  what  the  learned  Judge 
should  have  done  at  the  trial,  and  enter  a verdict  for  defen- 
ant  under  the  Administration  of  Justice  Acts. 

Rule  absolute. 


Kilborn  v.  Russ. 

Promissory  note — Executor — Pleading — Stamp. 


A declaration  alleged  that  the  plaintiff,  executor  of  K.,  deceased,  sued 
the  defendant.  It  then  stated  a cause  of  action  on  a promissory  note, 
whereby  the  defendant  promised  to  pay  K.  or  bearer  $1000,  &c.,  and 
alleged  that  the  plaintiff  became  the  bearer,  and  closed  with  an  aver- 
ment of  non-payment. 

The  defendant  in  substance  pleaded  that  the  note  was  not  duly  stamped, 
or  the  stamps  duly  cancelled. 

Replication,  that  when  the  note  came  into  the  plaintiff’s  possession  as 
holder,  he  had  no  knowledge  of  it  not  being  duly  stamped,  and  that  so 
soon  as  he  acquired  such  knowledge  he  duly  stamped  it. 

On  demurrer,  because  it  was  not  alleged  that  the  testator  had  such 
knowledge : 

Held , replication  good,  for  that  the  plaintiff  did  not  sue  as  executor, 
though  he  described  himself  as  such,  but  in  his  individual  capacity  as 
holder,  and  was  therefore  entitled  to  the  relief  afforded  by  37  Vic.  ch.  47, 
sec.  12,  D.;  and  that,  if  the  defendant  desired  to  set  up  that  the  plain- 
tiff was  suing  as  such  executor,  he  should  have  done  so  by  rejoinder. 

The  declaration  alleged  that  the  plaintiff,  executor  of 
the  estate  and  effects  of  Jacob  Kitchen,  deceased,  under  his 
last  will  and  testament,  sued  the  defendant.  It  then  pro- 
ceeded to  state  a cause  of  action  on  a promissory  note, 
dated  16th  January,  1873,  whereby  the  defendant  promised 
to  pay  Jacob  Kitchen,  or  bearer,  $1000  and  interest  at  7 
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per  cent.,  two  years  after  date ; and  alleged  that  the  plain- 
tiff became  the  bearer  of  the  said  note,  and  concluded  with 
an  averment  of  non-payment. 

Second  plea  : that  the  proper  duty  was  not  paid  on  the 
said  note  by  affixing  thereto,  at  the  time  of  the  making 
thereof,  adhesive  stamp  or  stamps  of  the  proper  value,  to 
wit,  of  the  value  of  six  cents,  or  by  writing  the  said  note 
on  stamped  paper  of  the  proper  value,  to  wit,  of  the  value 
of  six  cents,  as  required  by  law,  whereby  the  said  note  was 
wholly  void  and  of  no  effect. 

Third  plea  : that  at  the  time  of  making  the  said  note  the 
adhesive  stamp  or  stamps  thereto  affixed  were  not  duly 
cancelled  as  required  by  law,  whereby  the  said  stamp  or 
stamps  were  of  no  avail,  and  the  said  note  was  thereby 
wholly  void  and  of  no  effect. 

Replication  to  the  second  and  third  pleas  : that  when  the 
promissory  note  mentioned  and  referred  to  in  the  said  pleas 
came  into  the  plaintiff’s  possession  as  holder  thereof,  he  had 
no  knowledge  of  the  proper  duty  not  having  been  paid 
thereon  at  the  time  of  the  making  thereof,  and  that,  so  soon 
as  he  acquired  such  knowledge,  which  was  since  the  com- 
mencement of  this  suit,  he  paid  double  duty  on  the  said 
note  by  affixing  thereto  adhesive  stamps  of  double  the  value 
required  to  be  put  thereon  at  the  making  thereof,  to  wit, 
of  the  value  of  twelve  cents  ; and  at  the  same  time  duly 
cancelled  the  same  by  writing  thereon  his  initials,  and  the 
date  on  which  the  said  stamps  were  affixed. 

To  this  replication  the  defendant  demurred,  on  the 
grounds,  in  substance,  that  the  plaintiff  sued  as  executor  of 
the  testator,  Jacob  Kitchen,  and  that  the  replication  did  not 
allege  that  the  testator  had  not  knowledge  of  the  want  of 
the  proper  stamps  being  affixed  and  cancelled,  as  required 
by  law ; and  if  testator  had  not  stamped  the  note  in  his 
lifetime,  the  plaintiff,  as  his  executor,  could  not  do  so. 

On  the  7th  September,  1877,  the  case  was  argued  before 
Morrison,  J.,  when  judgment  was  delivered  for  the  plain- 
tiff on  the  demurrer.  The  same  counsel  appeared  and  the 
arguments  were  the  same  as  before  the  full  Court. 
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From  this  judgment  the  defendant  appealed  to  the  full 
Court. 

In  this  term,  November  24,  1877,  the  demurrer  was 
argued. 

Osier,  for  the  defendant.  The  replication  is  good.  The 
plaintiff  does  not  sue  in  his  declaration  as  executor,  but 
merely  uses  the  word  executor  as  a matter  of  description. 
It  is  expresly  alleged  in  the  declaration  that  the  defendant 
promised  to  pay  Jacob  Kitchen,  the  testator,  or  bearer,  and 
that  the  plaintiff  is  the  bearer ; and  it  is  in  the  capacity  of 
such  bearer,  or  holder,  that  he  is  suing.  But  even  if  he  is 
executor,  then  as  such  bearer,  or  holder,  he  is  entitled  to 
recover : Ham  v.  Madden,  5 0.  S.  729.  The  plaintiff  is 
therefore  entitled  to  the  relief  granted  by  37  Vic.  ch.  47, 
sec  12,  D. : House  v.  House,  24  C.  P.  526. 

McClive,  contra.  The  plaintiff  in  his  declaration  must 
be  assumed  to  be  suing  as  executor,  and  it  is  not  essential 
that  the  word  “ as  ” should  be  inserted  before  executor,  so 
as  to  shew  that  he  is  suing  in  such  capacity.  The  repli- 
cation, therefore,  is  no  answer,  as  it  does  not  allege  that 
the  testator  had  not  knowledge  of  the  omission  to  affix  the 
proper  stamps. 

December  29,  1877.  Gwynne,  J.,  delivered  the  judg- 
ment of  the  Court. 

We  must  take  the  declaration  to  be  exactly  as  it  is  pre- 
sented to  us  upon  the  demurrer  book,  by  which  it  appears 
that  the  declaration  closes  without  any  averment  that  the 
plaintiff  claims  as  executor  of  Jacob  Kitchen.  Without 
this  averment  there  is  nothing  in  the  declaration  to  shew 
that  the  plaintiff  is  not  suing  in  his  individual  capacity, 
although  he  describes  himself  to  be  executor  of  Jacob 
Kitchen.  Moreover  it  is  not  averred  that  the  Jacob 
Kitchen,  to  whom,  or  bearer  the  note  sued  upon  is  said  to 
have  been  made  payable,  is  the  same  Jacob  Kitchen  of 
whose  estate  and  effects  the  plaintiff  describes  himself  to  be 
executor.  The  plaintiff  declares  upon  the  note  as  any 
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holder  might,  and  it  would  upon  this  declaration  be  quite 
competent  for  him  to  prove  that  he  had  acquired  the  notes 
declared  upon  for  value  from  the  payee. 

In  this  view  the  replications  demurred  to  are  in  my 
opinion  sufficient;  within  the  37  Vic.  ch.  47,  D.,  which  gives  to 
31  Vic.,  ch.  9 a new  twelfth  section,  and  it  is  not  competent 
for  the  defendant  by  demurrer  to  suggest  that  the  plain- 
tiff is  suing  only  as  executor  of  the  payee.  That  is  matter 
which,  in  view  of  the  frame  of  the  declaration,  should  have 
been  set  up  as  a matter  of  fact  by  a rejoinder,  the  truth  of 
which  the  plaintiff  might  dispute,  if  he  could.  If  not  denied, 
then,  and  only  then,  would  have  arisen  the  point  which  the 
defendant  has  insufficiently  attempted  to  raise  by  this 
demurrer. 

The  demurrer  must  be  overruled,  and  the  judgment  of 
Mr.  J ustice  Morrison  affirmed. 

Judgment  for  plaintiff 


Thomson  et  al.  v.  Dickson  et  al. 

Married  woman — Separate  estate — Promissory  note  to  husband — Validity  of. 

In  an  action  against  a married  woman  on  a note  made  by  her  to  her 
husband,  and  endorsed  to  the  plaintiffs,  it  appeared  that  the  only 
property  she  was  possessed  of  was  land  derived  under  the  will  of  her 
father,  who  died  in  1849  : that  she  married  in  1858,  while  a minor,  and 
that  she  and  her  husbandjiad  been  in  possession  since  she  was  twenty- 
one  years  old. 

Held,  following  Johnstone  v.  White , 40  U.  C.  R.  309,  that  such  land 
was  not  her  separate  estate,  and  that  she  was,  therefore,  not  liable. 

Qucere,  whether  a note  given  by  a married  woman  to  her  husband  to 
enable  him  to  obtain  goods  purchased  by  him,  and  endorsed  by  him  to 
the  vendors,  there  being  no  other  contract  with  her,  is  valid. 

The  declaration  alleged  that  Phoebe  Dickson  made  a 

promissory  note,  dated  18th  December,  18C9,  to  the  order 
29 — vol.  xxviii  c.p. 
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of  the  defendant  James  H.  Dickson,  payable  in  six  months, 
for  $376.75,  endorsed  by  the  payee  to  the  plaintiffs. 

Pleas  by  Phoebe  Dickson,  1.  Non  fecit.  2.  Coverture. 

Pleas  by  the  husband : denying  endorsement : and  pay- 
ment. 

The  plaintiffs  replied  to  the  plea  of  coverture  : that  the 
said  defendant,  Phoebe  Dickson,  upon  the  day  of  the  date 
of  the  promissory  note  in  the  declaration  mentioned,  did 
purchase  from  the  plaintiffs,  and  the  plaintiffs  did  sell  and 
deliver  to  her  upon  her  own  credit,  and  upon  her  separate 
promise  to  pay,  certain  goods  to  the  value,  and  at  the  price 
of  $376.75,  and  the  goods  so  sold  and  delivered  formed  the 
consideration  for  the  making  of  the  said  note:  and  to  carry 
out  the  said  contract  of  the  said  defendant,  Phoebe  Dickson, 
with  the  plaintiffs,  the  said  note  was  made  by  the  said 
defendant,  Phoebe  Dickson,  and  the  same  having  been 
endorsed  by  the  defendant,  James  H.  Dickson,  in  pursuance 
of  an  agreement  between  the  plaintiffs  and  the  defendants 
that  the  said  defendant,  James  H.  Dickson,  should  become 
surety  for  the  said  promises  of  the  defendant,  Phoebe 
Dickson,  was  delivered  by  the  said  defendant,  Phoebe 
Dickson,  to  the  plaintiffs,  and  the  said  defendant,  Phoebe 
Dickson,  at  the  time  of  the  making  of  the  said  note  owned 
and  was  possessed  of  separate  estate  answerable  and  liable 
in  law  to  meet  her  said  engagement  and  promise,  and  she 
now  is  the  owner  of  and  is  possessed  of  such  separate  estate. 

Issue, 

The  cause  was  tried  before  Galt,  J.,  without  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1877. 

The  plaintiffs  proved  that  at  an  auction  certain  goods 
were  knocked  down  to  the  husband  as  purchaser : that  the 
plaintiffs  asked  him  how  he  proposed  to  pay.  They  refused 
credit  to  him  or  to  sell  to  him  in  his  own  name.  They 
knew  his  wife  had  property,  and  were  willing  to  sell  to  her, 
and  agreed  to  do  so,  and  take  her  note  endorsed  by  her 
husband.  The  husband  brought  the  note  declared  on  to 
the  plaintiffs.  They  had  no  communication  with  the  wife. 

The  plaintiffs  put  in  the  wife’s  examination  under 
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the  Administration  of  Justice  Act.  She  proved  that 
she  signed  the  note  at  her  husband’s  request,  he  saying  he 
would  get  the  goods  from  the  plaintiffs  if  she  signed  it. 
She  supposed  her  money  would  have  paid  for  them,  if  she 
had  any.  Her  husband  got  the  goods,  and  they  were  sent 
to  Henderson’s  auction  rooms.  He  did  what  he  liked  with 
them.  Before  being  sold  they  were  seized  by  the  husband’s 
creditors.  She  claimed  them,  and  tried  to  maintain  her 
claim  in  the  Division  Court,  but  failed.  She  stated  that 
under  her  father’s  will  she  had  100  acres  of  land : that  he 
died  38  years  ago,  in  1849,  and  in  1858,  while  a minor,  she 
was  married  to  the  co-defendant : that  neither  he  nor  she 
took  possession  till  she  was  21  years  old. 

The  learned  Judge  found  a verdict  against  the  husband, 
but  in  favour  of  the  wife.  He  found  that  the  goods  were 
sold  to  the  husband,  but  the  plaintiffs  would  not  deliver 
them  to  him  without  security : that  she  had  property  of 
her  own,  and  gave  the  note  as  security  for  her  husband:  that 
the  contract  was  not  made  by  the  plaintiffs  on  the  wife’s 
separate  estate,  but  they  took  her  note  believing  they  could 
collect  the  amount  out  of  her  separate  estate  if  her  hus- 
band did  not  pay.  He  considered  she  was  not  liable. 

In  this  term,  November  20,  1877,  Thorne  obtained  a 
rule  nisi,  under  the  Law  Reform  Act,  to  enter  a verdict 
for  the  plaintiffs. 

During  the  same  term,  November  28, 1877,  J.E.  Robertson 
shewed  cause.  The  plaintiff  in  no  event  can  recover  against 
the  defendant  Phoebe  Dickson.  To  recover  against  a married 
woman  the  debt  must  be  proved  to  be  the  separate  debt  of 
the  wife : that  she  is  possessed  of  separate  estate,  and  that 
the  debt  was  contracted  on  the  faith  of  her  being  possessed 
thereof  ; and  that  such  separate  estate  is  liable  to  meet  her 
engagements.  In  this  case  all  these  essentials  are  wanting. 
The  case  of  Johnstone  v.  White,  40  U.  C.  R.  309,  is  express 
that  the  property  in  question  here  was  not  separate  estate. 
To  be  separate  estate,  the  husband  must  have  no  interest 
in  it,  whereas  the  husband  here  had  a freehold  interest 
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during  the  joint  lives  of  himself  and  his  wife.  On  this 
point  alone  the  plaintiff  must  fail.  See  also  Field  v. 
McArthur , 27  C.  P.  15. 

Foy , contra.  This  case  is  distinguishable  from  Johnstone 
v.  White,  40  U.  C.  R 309.  There  the  action  was  ejectment, 
and  it  was  expressly  raised  and  found,  that  the  land  in 
question  was  not  separate  estate.  Here  the  learned  Judge 
at  the  trial  found  that  she  had  property  of  her  own,  and  this 
would  mean  separate  estate,  and  it  was  so  considered.  There 
was  no  objection  as  to  her  not  being  possessed  of  separate 
estate.  The  evidence  shews  that  goods  were  given  to  the 
husband  on  the  faith  of  the  wife’s  note,  and  the  giving  of 
the  note  to  the  husband  is  evidence  of  the  debt  being  her 
separate  debt.  The  cases  shew  that  the  wife  can  enter  into 
a binding  contract  with  her  husband : Kerr  v.  Stripp , 24 
Grant  198;  Re  Miller,  1 App.  R 396;  Darling  v.  Rice, 
1 App.  R 43. 

December  29, 1877.  Hagarty,  C.  J. — On  one  point  alone 
the  rule  must  be  discharged.  According  to  the  decision  in 
the  Queen’s  Bench,  Johnstone  v.  White,  40  U.  C.  R 309,  the 
land  in  question  was  not  such  separate  estate  as  the  law 
contemplates  being  bound  at  law  for  her  debts  and  engage- 
ments. 

It  is  only  on  the  Ontario  Acts  that  this  remedy  is  claimed 
at  law. 

The  husband  is  at  all  events  seized  of  an  estate  of  free- 
hold during  their  joint  lives ; and  I gather  from  the  evi- 
dence that  he  and  she,  at  all  events  since  her  majority, 
have  been  in  actual  reception  of  the  rents  and  profits. 
This  may  not  be  necessary. 

In  this  view  of  the  case  it  is  unnecessary  to  discuss  the 
other  formidable  difficulties  in  the  plaintiffs’  way. 

It  would  be  hard  on  this  evidence  to  say  that  this  woman 
made  any  contract  with  the  plaintiffs  to  pay  any  debt  due 
by  her  to  them,  or  to  pledge  or  bind  her  separate  estate  for 
any  debt. 

All  that  took  place  to  which  she  was  a party  was,  that 
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she  made  a note  to  her  husband  to  enable  him  to  get  pos- 
session of  goods  for  his  own  purposes.  The  note  is  the  sole 
evidence  that  the  plaintiffs  hold  against  her.  Her  actual 
promise  is  to  her  husband,  not  to  a third  person. 

But  we  rest  our  judgment  on  the  first  ground,  and 
express  no  opinion  as  to  the  validity  of  a promissory  note 
made  by  a married  woman  payable  to  her  husband. 

Gwynne,  J. — In  giving  judgment  upon  the  one  point 
and  not  alluding  to  another,  I desire  to  guard  myself  from 
being  supposed  to  countenance  the  idea  that  an  instrument,, 
as  a promissory  note  purporting  to  be  made  by  a wife  ta 
her  husband,  and  void  as  between  them,  should  obtain 
vitality  by  being  endorsed  by  the  husband  to  a third  person. 

Galt,  J.,  concurred. 

Rule  discharged. 


Ramsay  v.  Stafford. 

Landlord  and  tenant — Surrender — Evidence. 

The  plaintiff,  who  was  tenant  of  a farm  of  the  defendant,  having  absconded, 
his  wife  disposed  of  some  of  the  cattle  to  one  D.,  surrendered  the  lease 
to  defendant,  the  landlord,  for  $120,  and  and  accepted  a lease  from  the 
landlord  of  the  dwelling  house  at  a rental  of  50  cents  a month.  The 
plaintiff  subsequently  returned  and  resided  with  his  wife  in  the  dwelling 
house,  and  some  three  months’  afterwards  notified  defendant  that  he 
refused  to  recognize  the  surrender,  tendering  back  the  money  paid 
therefor.  He  still  continued  to  reside  in  the  dwelling  house,  and  three 
months’  rent  therefor  was  paid  under  the  threat  of  a distress,  and  six 
months’  rent  afterwards.  The  plaintiff  having  brought  an  action  against 
defendant  for  entering  the  land,  seizing  and  selling  the  crop  : 

Held , that  assuming  that  the  wife  had  no  authority  to  make  the  surrender,, 
the  plaintiff  by  his  conduct  after  his  return  and  the  payment  of  the 
rent  of  the  dwelling  house,  was  precluded  from  recovering ; that  the 
acceptance  of  the  new  tenancy  of  a part  of  the  originally  demised  pre- 
mises, and  payment  of  the  rent  thereon,  was  tantamount  to  a surrender 
of  the  term. 

This  was  an  action  tried  before  Galt,  J.,  without  a jury, 
at  Goderich,  at  the  Spring  Assizes  of  1877. 
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The  plaintiff  sought  to  recover  damages  against  the  defen- 
dant, his  landlord,  for  entering  upon  the  demised  premises 
and  seizing  and  taking  his  crops,  &c. 

The  defence  was,  in  substance,  that  the  plaintiff  left  the 
place  and  went  abroad  for  some  time  : that  the  plain  tiff’s 
wife  agreed  with  the  defendant  to  surrender  and  did  sur- 
render the  lease  on  payment  of  $120:  and  that  on  the 
plaintiff’s  return  he  ratified  and  acquiesced  in  such  sur- 
render. 

When  the  plaintiff*  returned,  the  money  paid  by  the 
defendant,  the  landlord,  was  tendered  back  to  him.  The 
defendant  had  arranged  with  the  wife  that  she  might 
continue  to  occupy  the  dwelling  house  on  the  place  at 
a rental  of  50c.  a month.  The  plaintiff  returned  in  May, 
1875. 

On  the  31st  July  following,  he  gave  notice  to  the  defen- 
dant that  he  refused  to  recognize  what  his  wife  had  done 

This  action  was  not  brought  till  17th  August,  1876,  some 
fifteen  months  after  his  return. 

The  plaintiff  and  ,his  family  continued  living  in  the 
house  but  did  nothing  with  the  land  of  which  the  defen- 
dant was  in  possession. 

Under  the  threat  of  a distress  three  months  rent  of  the 
house  at  50c.  a month  was  paid ; and  further  rent  was  also 
paid  for  six  months  after  that. 

It  appeared  that  the  plaintiff*  and  the  wife  continued 
living  in  the  house  down  to  the  trial  in  the  spring  of  1877. 

While  the  plaintiff  was  away  his  wife  gave  one  Daigetty 
possession  of  some  cattle  to  secure  him  in  a debt  due  by 
plaintiff. 

After  the  plaintiff’s  return  Dalgetty  offered  him  back  the 
stock  if  he  would  go  back  and  work  the  place.  The  plain- 
tiff said  he  was  not  caring  to  go  back : that  he  did  not 
want  the  stuff  back  : that  he  would  make  it  a dear  job  to 
the  Staffords.  He  acknowledged j to  him  that  in  going 
away  he  was  afraid  of  his  creditors. 

The  learned  Judge  entered  a verdict  for  the  plaintiff, 
with  $89  damages. 
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In  Easter  term,  June  2, 1877,  S.  Richards , Q.C.,  obtained 
a rule  nisi  to  set  aside  the  verdict  for  the  plaintiff,  and  to 
enter  a verdict  for  the  defendant. 

In  this  term,  November  26,  1877,  Robinson,  Q.  C., 
shewed  cause.  The  wife  clearly  had  no  authority  to 
surrender  the  lease,  and  there  was  no  ratification  or  acqui- 
escence by  the  husband.  The  fact  of  the  husband  on  his 
return  tendering  back  the  money  and  notifying  the 
defendant  that  he  was  a trespasser  shews  this.  The  pay- 
ment of  the  rent  of  the  dwelling  house  cannot  avail,  as  it 
was  paid  under  a threat  of  distress,  and  even  if  there  was 
a subsequent  payment  of  rent,  it  must  have  relation  back 
to  the  distress  so  as  to  be  deemed  to  have  been  made 
under  compulsion.  Ratification  must  be  the  voluntary  act 
of  the  party,  and  it  must  be  of  an  act  which  is  done  for 
the  benefit  of  the  person  alleged  to  ratify  it,  while  here 
the  payment  was  made  under  compulsion,  and  the  wife’s 
act  in  surrendering  the  lease  was  not  an  act  done  for  the 
plaintiff;  at  all  events,  the  payment  of  50c.  per  month 
rent  for  the  house  alone,  cannot  affect  the  plaintiff’s  right 
to  the  rent  of  the  land : Redman  on  L.  & T.  ; R.  and 
J.  Dig.  tit.  ‘Surrender,’  2010-1;  Carpenter  v.  Hall,  16  C. 
P.  90;  Horton  v.  Macconnichy,  9 C.  P.  186;  Doe  dem. 
Burr  v.  Denison,  8 U.  C.  R.  185.  The  damages  were  not 
excessive. 

Richards,  Q.  C.  contra.  The  evidence  shews  that  the 
plaintiff  absconded  with  apparently  no  intention  of  return- 
ing, of  which  the  wife  was  aware;  and  it  must  be  assumed 
that  he  left  her  as  the  person  nearest  to  him,  and  having 
the  greatest  interest  in  his  affairs,  as  his  agent  to  do  the 
best  she  could;  and  the  evidence  shews  that  she  acted  to  the 
best  of  her  ability.  She  could  not  work  the  farm  herself,  she 
therefore  sold  off  the  stock,  and  then  surrendered  the  lease 
for  $120,  which  was  proved  to  have  been  a good  price.  The 
husband  on  his  return  clearly  acquiesced  in  and  ratified  his 
wife’s  act.  He  saw  the  defendant  in  possession  cultivating 
and  cropping  the  land,  and  it  was  not  until  three  months 
afterwards  that  he  expressed  any  dissent  to  the  surrender 
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or  offered  to  pay  back  the  money.  Also,  the  voluntary  pay- 
ment of  the  subsequent  rent  due  on  the  dwelling  house,, 
being  under  a new  and  inconsistent  tenancy,  was  clearly 
a ratification  of  the  surrender,  and  it  cannot  relate  back  to 
the  distress. 

December  29,  1877.  Hagarty,  C.  J.,  delivered  the 
judgment  of  the  Court. 

Assuming  that  the  wife  had  no  authority  to  surrender 
the  term,  we  have  come  to  the  conclusion  that  the  plain- 
tiff’s conduct  after  his  return,  and  the  payment  of  rent  for 
many  months  on  a new  and  inconsistent  tenancy,  prevents 
his  recovery. 

The  acceptance  of  the  new  tenancy  by  the  month,  and 
the  payment  of  the  new  rent  for  many  months  for  a part 
of  the  originally  demised  premises,  must,  we  think,  be  taken 
as  tantamount  to  a surrender  of  the  term. 

The  rule  will,  therefore,  be  absolute  to  enter  a verdict  for 
the  defendant. 


Rule  absolute . 
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Murphy  v.  Thompson. 

Sale  of  goods — Contract  by  telegrams — Statute  of  Frauds — Proof  of  general 

agency. 

On  January  5th,  the  defendant,  at  Toronto,  wrote  plaintiff  at  Mount 
Forest:  “Our  Mr.  Peters  advises  me  that  you  have  a car  or  two  of 
hogs.  Please  state  by  telegraph  quantity  and  lowest  price  for  200  lbs. 
average  and  upwards.”  It  did  not  appear  whether  there  was  any  reply 
to  this,  but  on  the  19th  Peters  telegraphed  plaintiff  from  Harriston, 
“Name  lowest  price  for  one  or  two  cars  hogs.  Give  average.”  To 
which  plaintiff  immediately  replied  “ Will  take  seven  ten  here, 
average  200,”  when  Peters  telegraphed  in  reply  “Will  accept  your 
offer,  seven  ten,  $7.10,  order  cars,  coming  to-day.” 

Held , that  there  was  a complete  contract  sufficient  to  satisfy  the  Statute 
of  Frauds,  for  the  words,  “ order  cars,”  merely  referred  to  the  utmost 
number  of  cars,  namely  two,  mentioned  in  the  first  telegram : and  did 
not  mean  “ provide  you  order  the  cars.” 

It  appeared  that  there  were  two  sizes  of  cars,  one  double  the  capacity  of 
the  other : Held , that  it  would  be  a good  contract  for  at  least  two  cars 
of  the  smaller  dimensions,  capable  of  being  extended  by  parol  evidence 
to  cars  of  the  larger  size. 

Held , also,  that  there  was  evidence  for  the  jury  that  Peters  had  a general 
authority  to  act  for  the  defendant,  defendant  having  spoken  of  him  in 
his  letter  as  our  Mr.  Peters,  and  there  being  evidence  of  his  purchasing 
for  defendant  on  other  occasions  5 and  that  plaintiff  could  not  be 
affected  by  telegrams,  of  which  he  was  ignorant,  which  passed  between 
Peters  and  defendant  limiting  Peters’s  authority  as  to  price. 

This  was  an  action  for  breach  of  contract  tried  before 
Morrison,  J.,  and  a jury,  at  Guelph,  at  the  Tall  Assizes  of 
1877. 

It  appeared  that  upon  the  5th  of  January,  1877,  the 
defendant  wrote,  addressed,  and  sent  from  Toronto  to  the 
plaintiff,  at  Mount  Forest,  a postal  card  as  follows  : — 

“ Dear  Sir, 

“ Our  Mr.  Peters  advises  me  that  you  have  a car  or 
two  of  Hogs.  Please  state  by  telegram  quantity  and  lowest 
price  for  200  lb.  average  and  upwards.  Yours  truly,”  &c. 

What  reply,  if  any,  was  sent  to  this  enquiry  did  not 
appear,  but  early  on  the  morning  of  the  19th  of  January 
the  Mr.  Peters  referred  to  in  the  postal  card  addressed  and 
sent  from  Harriston  by  telegraph  to  the  plaintiff,  at  Mount 
Forest,  the  folio  wins*  message  : 

“ Name  lowest  for  one  or  two  cars  Hogs.  Give  average.” 

(Signed)  “ A.  E.  Peters.” 
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To  which  the  plaintiff  immediately  replied  by  a telegram 
addressed  to  Peters,  at  Harriston. 

“ Will  take  seven  ten  here,  average  two  hundred.” 

(Signed)  “ Eugene  Murphy.” 
Immediately  upon  receipt  of  this  message  Peters  sent  a 
telegraphic  message  from  Harriston  to  the  defendant  at 
Toronto,  in  cypher,  which  having  been  explained  was  : 
“ Murphy  offers  one  car,  200  average,  seven  ten,  his  lowest. 
Answer  all  quick.” 

(Signed)  “ A.  E.  Peters.” 
Without,  as  would  seem  by  reference  to  the  hour  noted 
on  the  respective  messages,  waiting  for  an  answer  to  this 
last,  Peters  sent  another  telegram  at  11.25  in  the  morn- 
ing of  the  same  19th  January,  from  Harriston  to  the  plaintiff 
at  Mount  Forest : 

“ Will  accept  your  offer,  seven  ten,  $7.10,  order  cars, 
coming  to-day.” 

(Signed)  “ A.  E.  Peters.” 

At  1 o’clock  the  defendant  telegraphed  from  Toronto  to 
Peters  at  Harriston  in  cypher,  which  being  explained  was 
as  follows : 

“ Call  on  Murphy,  pay  $6.90,  less,  if  possible.  If  quality 
really  choice  $7  rather  than  leave  them.” 

(Signed)  “ R Thompson.” 

In  reply  to  this  telegram,  Peters,  at  3.20  o’clock,  tele- 
graphed from  Harriston  to  the  defendant  at  Toronto,  also  in 
cypher,  which  being  explained  was  as  follows  : 

“ Your  telegram  of  19  th  instant  to  hand.  Murphy  will 
not  sell  under  $7.10.  Answer,  Mount  Forest. 

(Signed)  “A.  E.  Peters.” 

To  this  the  defendant  replied  on  the  same  day,  at  5.15 
o’clock,  addressed  to  Peters  at  Mount  Forest,  as  directed, 
as  follows  : 

“Don’t  pay  Murphy  over  $6.75  to  $6.78,  hogs  lower, 
lots  offering,  no  buyers.” 

(Signed)  “ R Thompson.” 
Upon  the  20th  of  January,  Peters  called  upon  the  plain- 
tiff, and  explained  to  him  that  he,  Peters,  had  made  a mis- 
take in  accepting  the  plaintiff’s  offer  of  $7.10,  and  that  in  so 
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doing  lie  had  exceeded  his  authority  : and  upon  his  account 
he  offered  to  pay  the  plaintiff  $60  for  his  loss  of  the  bargain, 
which  the  plaintiff  refused  to  take,  insisting  upon  holding 
the  defendant  to  the  full  amount  of  what  he  considered  his 
loss  to  he,  hogs  having,  as  he  considered,  fallen  in  price ; 
and  accordingly  this  action  was  brought  against  the 
defendant,  for  his  not  completing  the  agreement  which  as 
the  plaintiff  insisted  was  made  by  Peters  upon  behalf  of  the 
defendant. 

At  the  trial  two  questions  were  raised:  1.  Whether  the 
contract  was  sufficient  within  the  provisions  of  the  Statute 
of  Frauds ; and  2.  Whether  the  plaintiff,  who  was  ignorant 
of  the  telegrams  which  had  passed  between  Peters  and  the 
defendant,  and  who  had  no  knowledge  of  Peters  acting 
under  limited  instructions  from  the  defendant,  which  he 
had  exceeded,  was  warranted  in  dealing  with  Peters  as  an 
agent  of  the  defendant  competent  to  bind  him  to  whatever 
agreement  Peters  should  enter  into. 

The  learned  Judge  reserved  to  the  defendant  leave  to 
move  to  enter -a  nonsuit  upon  the  first  point;  and  upon  the 
second  point  left  it  to  the  jury  to  say,  whether  the  author- 
ity of  Peters  was  a limited  or  general  agency,  telling  them 
that  if  they  should  find  it  to  be  a general  agency,  the 
measure  of  damages  should  be  the  difference  between  the 
contract  price  and  the  market  price  when  the  defendant 
repudiated  the  contract,  which  was  on  the  22nd  January. 

No  objection  was  taken  to  this  direction,  and  the  jury 
found  for  the  plaintiff  with  $100  damages. 

In  Michaelmas  Term,  November  19,  1877,  M.  C.  Cameron , 
Q.  C.,  obtained  a rule  nisi  to  set  aside  the  verdict  for  the 
plaintiff,  and  to  enter  a nonsuit,  pursuant  to  leave  reserved, 
or  for  a new  trial  on  the  law  and  evidence. 

In  this  term,  December  4,  1877,  Cattanach  shewed  cause. 
There  was  a complete  contract  between  the  parties  sufficient 
to  satisfy  the  Statute  of  Frauds.  The  whole  of  the  facts 
leading  up  to  the  contract  must  be  looked  to  to  ascertain 
the  intentions  of  the  parties,  and  it  appears  that  the  defen- 
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dant  had  the  option  of  acceptance  of  one  or  two  cars,  and 
the  words,  “ order  cars,”  must  therefore  he  read  as  referring 
to  the  number  of  cars,  namely,  two  cars,  and  not  as  adding 
any  new  term  to  the  contract.  There  was  therefore  a 
complete  acceptance  for  two  cars  at  $7.10.  As  to  the  other 
point,  the  evidence  shews  that  Peters  had  a general  authority 
to  act  for  the  defendant,  and  the  jury  have  so  found.  The 
use  of  the  expression,  “our  Mr.  Peters,”  in  defendant’s  tele- 
gram would  of  itself  shew  this.  The  defendant  cannot  be 
bound  by  telegrams  which  passed  between  Peters  and  the 
defendant,  of  which  it  was  proved  he  had  no  knowledge. 

M.  C.  Cameron , Q.  C.,  contra.  There  never  was  any 
completed  contract  between  the  parties.  The  words  “order 
cars”  in  Peters’  telegram  of  acceptance  must  be  read,  “ pro- 
vided you  order  the  cars,”  thus  adding  a new  term  to  the 
contract,  which  the  plaintiff  never  accepted.  It  also  appeared 
that  there  were  two  sizes  of  cars,  and  there  is  nothing  to 
shew  which  size  was  accepted.  As  to  the  other  point,  it 
is  quite  certain  that  Peters’s  authority  was  limited.  The 
telegrams  which  passed  between  him  and  the  defendant 
shew  this,  and  there  is  nothing  in  the  evidence  from  which 
the  plaintiff  might  assume  that  Peters  had  a general 
authority  to  act  for  defendant.  Peters,  therefore,  having 
exceeded  his  authority,  the  defendant  is  not  bound  : 
Kinghorne  v.  Montreal  Telegraph  Go.,  18  U.  C.  It.  60 ; 
Webb  v.  Sharman , 31  U.  C.  It.  110  ; McIntosh  v.  Brill , 20 
C.  P.  126 ; Garter  v.  Bingham,  32  U.  C.  It.  615. 

December  29, 1877.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

Firstly,  upon  the  question  of  nonsuit.  When  to  the 
message  enquiring  of  the  plaintiff  the  average  weight  of 
his  hogs,  and  his  lowest  price  for  one  or  two  cars,  he  replies 
that  the  average  was  200  lb.,  and  that  he  would  take  $7.10 
at  Mount  Forest,  that  was  a clear  offer  to  take  that  price 
for  one  or  two  car  loads.  To  this,  (assuming  for  this  point 
Peters  to  be  the  defendant’s  agent)  the  defendant  replies, 
“ Will  accept  your  offer,  namely,  of  $7.10.  Order  cars.” 
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It  was  contended  by  Mr.  Cameron  for  the  defendant 
that  these  words,  order  cars,  must  be  read  as  a condition 
annexed  to  the  acceptance  of  the  offer  which  the  plaintiff 
had  made,  as  if  it  read  thus  : “ I will  accept  your  offer  of 
$7.10,  provided  that  you  order  the  cars”;  and  so  he  con- 
tended that  until  the  plaintiff  should  declare  in  writing 
that  he  would  accept  the  condition  so  annexed  to  the 
acceptance,  there  was  no  completed  contract. 

This  appears  to  us  to  involve  too  strained  a construction 
to  be  put  upon  these  words.  In  view  that  the  first  enquiry 
was  limited  to  one  or  two  cars,  we  think  the  natural  con- 
struction to  put  upon  these  words  is,  that  they  were  intended 
to  define  the  number  of  cars  the  defendant  would  take,  viz., 
that  he  would  take  the  utmost  named  in  the  telegram  con- 
veying the  first  enquiry,  viz.,  two,  which  he  requested  the 
plaintiff  to  order. 

If  the  position  which  the  words  “ order  cars”  occupied  in 
the  sentence  had  been  at  the  beginning,  instead  of  at  the 
end  of  the  sentence.  Thus : u Order  cars.  I accept  your  offer 
at  $7.10,”  I think  we  should  have  little  difficulty  in  ascrib- 
ing the  word,  cars,  here  to  the  utmost  number  spoken  of 
in  the  first  telegram,  when  Peters  was  asking  the  plaintiff’s 
lowest  terms,  namely,  two,  as  to  which  number  Peters 
accepts  plaintiff’s  offer ; and  I do  not  think  that  the  words 
coming  at  the  end  of  the  sentence  should  make  any 
difference. 

But  it  is  said  that  on  this  railway  there  are  two  sizes  of 
cars,  the  one  holding  10,500  lbs.  of  pork  each,  the 
others  double  that  quantity ; and  it  is  urged  that  the  con- 
tract is  imperfect  for  want  of  certainty  as  to  which  sized 
cars  were  intended. 

The  offer  of  the  plaintiff  was  in  terms  sufficient  to  cover 
either  the  larger  or  the  smaller  size.  It  rested  wholly 
with  the  buyer,  if  he  should  accept  the  offer,  to  demand  a 
delivery  of  either  the  larger  or  the  smaller.  No  further 
consent  of  the  plaintiff  as  to  the  size  of  the  cars  would  be 
required. 

Now  the  acceptance  of  Peters  being,  as  I think  it  is,  suf- 


238  COMMON  PLEAS,  MICHAELMAS  TERM,  41  VIC.,  1877. 


ficient  to  comprehend  two  cars  must  be  held  to  be  a good 
contract  at  least  for  two  cars  of  the  smaller  dimensions. 
And  the  rule  that  extrinsic  evidence  is  admissible  of  all 
circumstances  surrounding  the  contract  for  the  purpose  of 
determining  the  things  to  which  it  relates  would  enable 
either  party  to  produce  parol  evidence,  if  such  existed,  to 
shew  that  it  was  cars  of  the  larger  dimensions  which  was 
intended. 

The  rule  is  laid  down  by  Tindal,  C.  J.,  in  Shore  v.  Wilson , 
9 Cl.  & F.  3 55,  at  p.  566,  thus:  “The  true  interpretation,  how- 
ever, of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party  at 
the  time  it  was  made,  it  has  always  been  considered  as  an 
exception,  or  perhaps,  to  speak  more  precisely,  not  so  much 
an  exception  from,  as  a corollary  to,  the  general  rule,  * * 
that  when  any  doubt  arises  upon  the  true  sense  and  mean- 
ing of  the  words  themselves,  or  any  difficulty  as  to  their 
application  under  the  surrounding  circumstances , the 
sense  and  meaning  of  the  language  may  be  investigated 
and  ascertained  by  evidence  dehors  the  instrument  itself; 
for  both  reason  and  common  sense  agree  that  by  no  other 
means  can  the  language  of  the  instrument  be  made  to 
speak  the  real  mind  of  the  party.” 

So  also  in  Macdonald  v.  Longbottom , 1 E.  & E.  977,  parol 
evidence  was  received  to  prove  the  quantity  of  wool 
intended  under  the  term,  “ Your  wool,”  in  a contract. 

Here  Peters  in  his  evidence  admits  that  when  using  the 
term,  carload,  in  the  telegrams  produced  relating  to  this 
contract,  he  meant  cars  of  the  larger  dimensions  ; but  for 
the  point  before  us — namely,  whether  there  was  evidence  of 
any  concluded  contract  at  all — it  is  sufficient  to  say  that  we 
think  there  was  sufficient  evidence  of  a good  contract  to 
the  extent  of  two  at  least  of  the  smaller  dimensions,  capable 
of  being  extended  by  parol  evidence  to  cars  of  the  larger 
dimensions. 

As  to  the  second  point,  there  was  certainly  evidence  to 
go  to  the  jury  to  shew  that  Peters  was,  in  so  far  as  the 
public  dealing  with  him  was  concerned,  a general  agent  of 
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the  defendant  purchasing  for  him,  however  much  he  may 
have  been  limited  as  to  price  by  special  instructions  given 
to  him  by  the  defendant,  and  that  he  was  so  limited  in  this 
case  the  evidence  abundantly  shews.  The  jury  found  that 
he  was  a general  agent  for  the  defendant  in  buying  for  him, 
no  objection  was  taken  as  to  the  manner  in  which  the- 
point  was  left  to  the  jury. 

I think  it  would  have  been  more  strictly  accurate  if  it 
had  been  left  to  the  jury  to  say,  whether  or  not  the  plain- 
tiff dealt  with  Peters  under  the  belief  that  he  had  authority 
to  bind  the  defendant,  and  whether  he  had  reasonable 
grounds  for  entertaining  such  belief. 

In  Montreal  Assurance  Co.  v.  McGillivray,  13  Moore 
P.C.  87, at  p.  121, Sir  John  Coleridge,  pronouncing  judgment, 
says : “ It  cannot  be  doubted,  that  an  agent  may  bind  his 
principal  by  acts  done  within  the  scope  of  his  general  and 
ostensible  authority,  although  those  acts  may  exceed  his 
actual  authority  as  between  himself  and  his  principal ; the 
private  instructions  which  limit  that  authority,  and  the 
circumstance  that  his  acts  are  in  excess  of  it,  being  unknown 
to  the  person  with  whom  he  is  dealing.” 

There  is  no  suggestion  here  that  the  plaintiff  had  any 
reason  to  know  the  special  instructions  which  Peters  had 
limiting  him  as  to  price,  and  that  the  plaintiff  had  abundant 
reason  for  believing  Peters  to  have  ample  authority  to  bind 
the  defendant  by  the  contract  which  he  did  make,  I think 
appears  reasonably  clear,  not  only  from  the  fact  of  Peters 
having  been  shewn  to  have  bought  from  the  plaintiff  before 
for  the  defendant,  and  also  upon  different  occasions  from 
other  persons  for  the  defendant,  but  especially  from  the 
expression  in  the  postal  card  from  the  defendant  to  the 
plaintiff  on  the  5th  of  January  enquiring  about  these  very 
hogs,  wherein  the  defendant  speaks  of  Peters  as  “ our  Mr. 
Peters,”  an  expression  large  enough  to  describe  Peters  as  a 
partner  of  the  defendant,  and  at  any  rate  calculated  to  give 
credit  to  Peters  as  a person  so  connected  with  the  defend- 
ant as  to  be  competent  to  bind  him  when  purchasing  for 
him;  and  that  he  was  purchasing  for  him  upon  this  occasion. 
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although  unfortunately  he  appears  to  have  exceeded  his 
instructions,  there  is  no  doubt. 

In  view  of  the  prompt  manner  in  which  Peters  explained 
to  the  plaintiff  the  mistake  which  he  had  made,  and 
endeavoured  to  prevent  the  plaintiff  suffering  any  loss 
from  the  breaking  off  of  the  bargain,  and  of  the  offer  of 
settlement  which  Peters  upon  his  own  behalf  made  to  the 
plaintiff,  the  action  certainly  seems  a very  hard  one ; but, 
although  the  plaintiff’s  conduct  in  refusing  to  accept 
Peters’s  offer  may,  under  the  circumstances,  disentitle  the 
plaintiff  to  any  sympathy,  we  cannot  yield  to  the  legal 
objections  which  have  been  taken,  nor  do  we  think  that 
the  verdict  can  be  disturbed  for  the  point  of  objection 
taken  to  it. 

The  rule  must  therefore  be  discharged. 

Rule  discharged  (a ). 


Samuel  v.  Coulter. 

Chattel  mortgage — Absence  of  re-demise — Seizure  before  default — Right  of 

action. 

Held , following  McAulay  v.  Allen , 20  C.  P.  417,  that  an  action  will  not 
lie  by  a mortgagor  of  chattels  against  the  mortgagee,  for  seizure  thereof 
before  default  in  payment,  where  there  is  no  re-demise  clause. 

Per  Gwynne,  J.,  the  existence  of  such  re-demise  clause  is  not  essential  to 
the  mortgagor  retaining  possession  until  default,  where  from  the  terms 
of  the  mortgage  such  right  may  be  implied  ; and  Porter  v.  Flintoff 
6 C.  P.  340,  and  Ruttan  v.  Beamish , 10  C.  P.  90,  are  not  authorities 
to  the  contrary. 

Declaration.  First  count : Trespass  to  goods.  Second 
count : Trespass  to  goods,  varying  the  statement.  Third 
count : Trover. 


(a)  See  Marshall  v.  Jamieson , 42  U.  C.  K.  115. 
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Pleas  1 and  2.  To  the  first  and  third  counts  : Denying 
the  plaintiff’s  property  in  the  goods. 

3.  To  the  first  count  : leave  and  license. 

4.  To  the  second  count : non  cepit 

5.  Denial  of  property. 

6.  That  the  goods  were  deposited  with  the  defendant  by 
the  plaintiff  as  a pledge,  &c. 

7.  Setting  out  a chattel  mortgage  and  a condition,  that 
on  any  selling  or  disposition  of  the  goods  the  defendant, 
the  mortgagee,  might  enter  and  take  possession : that  the 
plaintiff  sold  part  (a  horse)  without  the  defendant’s  consent 
in  writing  (as  provided),  whereupon  the  defendant  took 
possession  of  the  goods  and  removed  the  same,  &c.,  quce  sunt 
eadem. 

Issue. 

The  plaintiff  also  replied  to  the  seventh  plea : that  the 
horse  mentioned  therein  was  sold  with  the  defendant’s 
assent,  and  the  defendant  by  express  waiver  exonerated  the 
plaintiff  from  obtaining  his  consent  in  writing. 

The  cause  was  tried  before  Harrison,  C.  J.,  without  a 
jury,  at  London,  at  the  Fall  Assizes  of  1877. 

The  action  wras  brought  by  the  plaintiff,  the  mortgagor 
of  the  chattels,  against  the  defendant,  the  mortgagee,  for 
taking  possession  before  default  made  in  payment,  or  in  any 
of  the  conditions.  There  was  no  re-demise  clause. 

The  chattel  mortgage  was  dated  19th  of  January,  1877, 
to  secure  $798,  with  defeazance  on  payment  within  a year 
with  interest. 

In  May,  1877,  long  before  default,  defendant  took  pos- 
session. 

It  was  a printed  form.  The  words  were  : “ grant,  bar- 
gain, sell,  and  assign.”  Habendum , to  the  only  proper  use 
and  behoof  of  the  mortgagee,  &c.,  for  ever.  Then  came  the 
defeazance  clause,  as  follows  : “ Provided  always,  and  these 
presents  are  upon  the  express  condition  that  if  the  mort- 
gagor, his  executors,  or  administrators,  do  and  shall  well 
and  truly  pay  or  cause  to  be  paid  into  the  mortgagee,  his 
executors,”  &c.,  “the  full  sum  of  $798,”  in  one  year  from 
31 — VOL.  XXVIII  C.P. 
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the  date  thereof,  &c.,  “ then  these  presents  and  every  matter 
and  thing  herein  contained  shall  cease,  determine,  and  bo 
utterly  void  to  all  intents  and  purposes  any  thing  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstand- 
ing.” “ And  said  mortgagor  for  himself,”  &c.,  “ shall  and 
will  warrant  and  forever  defend  by  these  presents  all  and 
singular  the  said  goods,”  &c.,  “ unto  the  mortgagee,  his 
executors,”  &c.,  “against  him,  the  mortgagor,  his  executors 
against  him,  the  mortgagor,  his  executors,”  &c.,  “ and  against 
all  and  every  other  person  and  persons  whomsoever.” 

Then  there  was  a covenant  to  pay  at  the  appointed  time 
and  in  case  default  were  made  in  payment  of  the  said  sumr 
of  money  in  the  said  proviso  mentioned,  or  if  the  mortgagor 
attempted  to  sell,  &c.,  then  it  should  be  lawful  for  the 
mortgagee,&c.,  “to  enter  into  and  upon  any  lands,  tenements, 
houses,  and  premises,  wheresoever  and  whatsoever  where 
the  said  goods  and  chattels,  or  any  part  thereof,  may  be, 
and  for  such  persons  to  break  and  force  open  any  doors, 
locks,  bars,  bolts,  fastenings,  hinges,”  &c.,  “ for  the  purpose 
of  taking  possession  of  and  removing  the  said  goods  and 
chattels.”  And  after  taking  possession  to  sell,  &c.,  provided 
it  should  not  be  necessary  for  the  mortgagee  to  sell,  &c.,  but 
in  case  of  default  he  might  peaceably  hold  and  enjoy  the 
goods  without  the  let,  molestation,  &c.,  of  the  mortgagor. 
“ And  the  mortgagor  doth  put  the  mortgagee  in  the  full 
possession  of  the  said  goods  and  chattels  by  delivering  to 

, in  the  name  of  all  the  said  goods  and  chattels  at  the 

sealing  and  delivery  hereof.”  Then  there  was  a covenant 
by  the  mortgagor  to  insure.  It  was  executed  by  both 
parties.  There  was  no  clause  of  re-demise  or  other  pro- 
vision as  to  possession  till  default. 

The  learned  Chief  Justice  entered  a verdict  for  the 
defendant. 

In  this  term,  November  24,  1877,  Osier  obtained  a rule 
nisi  to  set  aside  the  verdict  entered  for  the  defendant,  and 
to  enter  a verdict  for  the  plaintiff. 

During  the  same  term,  December  8,  1877,  B.  M.  Meredith 


SAMUEL  V.  COULTER. 


243 


shewed  cause.  The  mortgage  not  containing  any  redemise 
clause,  the  mortgagor  was  not  entitled  to  hold  possession 
of  the  goods  until  default.  McAulay  v.  Allen,  20  C.  P.  417, 
is  expressly  in  point,  and  must  govern.  The  present  case 
is  even  stronger  than  McAulay  v.  Allen.  There  the  goods 
were  machinery  in  a mill,  and  it  was  necessary  for  the 
working  of  the  mill  that  the  mortgagor  should  have  pos- 
session, and  on  this  ground  the  dissenting  Judge  based  his 
judgment.  Albert  v.  Grosvenor  Investment  Co.  L.  R 3.  Q* 
B.  123,  is  distinguishable.  It  did  not  proceed  on  the 
ground  of  the  redemise  clause  being  unnecessary,  but  on 
the  particular  facts  of  that  case,  shewing  that  the  mortgagee 
expressly  agreed  to  allow  the  mortgagor  further  time  to 
pay  the  instalments  due,  and  that  before  such  time  had 
elapsed  the  mortgagor  tendered  the  whole  amount  of  the 
mortgage  money  to  the  mortgagee.  The  clause  in  the 
mortgage  giving  the  mortgagee  the  right  to  take  possession 
on  default  of  payment,  &c.,  does  not  raise  any  inference  of 
the  right  of  possession  in  the  meantime,  but  merely  gives 
the  right  to  take  the  goods  at  all  hazards,  namely,  if  ne- 
cessary, to  break  into  the  house,  &c.  All  the  authorities 
shew  that  there  must  be  an  express  redemise  clause : Coote 
on  Mortgages,  3rd  ed.,  322;  Waterman  on  Trespass,  vol.  i., 
p.  334.  The  plaintiff  cannot  now  question  the  defendant’s 
right  to  sell,  as  it  is  not  raised  on  the  pleadings,  and  at  the 
trial,  although  defendant  was  prepared  to  prove  his  right 
to  sell,  the  Judge  considered  it  unnecessary,  as  on  the 
pleadings  the  seizure  was  alone  in  question ; at  all  events 
the  plaintiff  should  have  proved  a tender  or  payment  of 
the  debt  before  the  sale : Donelly  v.  Bawden,  40  U.  C. 
R 611 ; Fitzpatrick  v.  Casselman,  29  U.  C.  R 5;  McLeod 
v.  Mercer , 6 C.  P.  197  ; Maugham  v.  Sharpe,  17  C.  B.  N.  S. 
443 ; Donald  v.  Suckling,  L.  R 1 Q.  B.  585.  The  plaintiff' 
can  only  recover  to  the  extent  of  his  interest  in  the  goods, 
and  for  the  damage  done  to  that  extent,  and  not  as  in  the 
case  of  a mere  wrongdoer.  Here  the  debt  amounted  to 
$1000,  and  the  goods  were  proved  to  be  worth  only  $300. 
The  plaintiff  therefore,  at  the  most,  can  only  recover 
nominal  damages. 
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Osier , contra.  The  present  case  shews  the  extreme  hard- 
ship of  deciding  that  the  mortgagee  is  entitled  to  take  the 
goods  before  default  is  made.  Here  the  mortgage  is  not 
payable  until  a year  after  it  was  made,  and  the  mortgagee, 
no  default  having  been  made,  enters  and  sells  within  three 
months.  The  case  of  McAulay  v.  Allen,  20  C.  P.  417,  does 
not  decide  that  there  must  be  an  express  redemise  clause,  but 
that  so  long  as  it  appears  from  the  whole  instrument  that 
the  intention  of  the  parties  was,  that  the  mortgagor  should 
hold  possession  until  default,  that  is  sufficient.  Then,  the 
covenant  that,  on  default  in  payment,  &c.,  the  mortgagee 
might  take  possession,  clearly  shews  that  the  intention  of 
the  parties  was,  that  the  mortgagor  was  to  have  possession 
until  default,  otherwise  there  would  be  no  sense  in  it.  The 
fact  also  of  the  mortgagee  signing  the  mortgage  must  be 
considered.  Albert  v.  Grosvenor  Investment  Go.,  L.  R 3 
Q.  B.  123,  is  strongly  in  the  plaintiff’s  favour,  and  shews 
that  the  intention  of  the  parties  is  to  govern.  See  also 
1 V heeler  v.  Montefiore,  2 Q.  B.  133 ; Keech  v.  Hall,  1 Sm. 
L.  C.,  7th  ed.,  579,  585.  If  the  plaintiff  is  entitled  to 
cover  at  all,  he  is  entitled  to  recover  the  full  value  of  the 
goods. 

December  29,  1877.  Hagarty,  C.  J. — This  case  cannot 
be  distinguished  from  McAulay  v.  Allen,  20  C.  P.  417. 

It  is  there  said,  at  p.  423,  “ Our  wisest  course  is  to  ad- 
here to  the  judgments  already  given  in  this  Court,  leaving 
it  to  the  plaintiff,  if  so  advised,  to  take  the  case  to  the 
Court  of  Appeal.” 

The  case  of  Porter  v.  Flintoff,  6 C.  P.  340,  there  relied 
on,  seems  a very  clear  expression  of  opinion  by  the  Court. 

One  Buchanan  had  given  a chattel  mortgage  to  the  plain- 
tiff Porter,  like  this,  without  a re-demise  clause.  Before 
any  default,  the  sheriff  (the  defendant)  seized  them  in 
Buchanan’s  house  and  use  on  an  execution  against  him. 
The  plaintiff,  the  mortgagee,  brought  trespass  and  recovered. 

Though  the  suit  was  not  by  the  mortgagor  against  mort- 
gagee, as  here,  the  Court  very  clearly  declares  its  view  of 
the  law. 
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Draper,  C.  J.,  at  p.  338,  says,  “ The  question,  then,  I take 
to  be  simply  this,  whether  the  plaintiff  had  the  right  to 
possession  of  these  goods  as  against  Buchanan  at  the  time 
of  the  seizure  by  the  sheriff.  * * Upon  the  execution 

of  this  instrument,  established  to  be  bond  fide,  the  plaintiff 
became  the  owner  of  the  goods  against  all  the  world,  and 
the  possession  follows  the  property,  unless  the  plaintiff  has 
in  some  way  parted  with  right  of  possession.  * * We 

are  of  opinion  that  though  a covenant  that  the  mortgagee 
shall  retain  possession  till  default  amounts  to  a re-demise, 
yet  that  in  the  absence  of  any  such  covenant,  though  the 
mortgagor  remains  in  possession,  it  does  not  prevent  the 
application  of  the  usual  well  established  rule  that  the  pos- 
session follows  the  property,  whenever  the  right  of  posses- 
sion is  in  the  owner.” 

I also  refer  to  the  other  cases  cited. 

I fully  share  in  the  doubts  suggested  by  the  case  of 
Albert  v.  Grosvenor  Investment  Co.,  L.  ft.  3 Q.  B.  123,  and 
regret  much  that  the  report  of  the  case  on  this  point  had 
not  been  more  full  and  the  matter  more  distinctly  argued. 

The  decision,  so  far  as  we  can  see  of  the  facts  and  the 
contents  of  the  mortgage,  rather  commends  itself  to  our 
good  sense,  as  in  accordance  with  the  probable  ideas  of  the 
contracting  parties.  But  I think  we  must  leave  the  plain- 
tiff to  seek  his  remedy  in  an  appellate  Court. 

No  other  point  in  the  case  requires  notice. 

G WYNNE,  J. — I continue  of  the  opinion  which  I expressed 
in  McAulay  v.  Allen,  20  C.  P.  417,  namely,  that  Porter  v. 
Flintoff,  6 C.  P.  340,  and  Ruttan  v.  Beamish,  10  C.  P.  90, 
are  supportable  without  holding  that  in  a mortgage  of 
chattels  containing  no  express  provision  for  the  mortgagor 
to  retain  possession  until  default,  no  right  of  such  retaining 
of  possession  can  arise  by  implication  from  the  terms  of 
the  mortgage ; and  such  a decision  not  being  necessary  for 
the  support  of  the  cases,  they  should  not  be  relied  on  as 
governing  the  point  when  it  does  expressly  arise,  as  it 
does  here,  and  as  it  did  in  McAulay  v.  Allen 
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Fenn  v.  Bittleston,  7 Ex.  152,  decided  that  where  the 
assignees  in  Bankruptcy  of  a bankrupt  mortgagor,  before 
default  made  by  the  mortgagor  in  the  terms  of  the  mortgage, 
which  contained  a provision  for  the  mortgagor  retaining 
possession  until  default,  sold  the  chattels  conveyed  by  the 
mortgage,  such  a sale  was  equivalent  to  a sale  by  the  mort- 
gagor himself,  who  was  only  a bailee  of  the  goods ; and 
that  trover  would  lie  against  the  assignees  of  the  bankrupt 
-at  the  suit  of  the  mortgagee,  for  that  he  had  by  the  mort- 
gage the  right  of  property  and  the  right  to  immediate  pos- 
session, although  before  the  day  of  payment  named  in  the 
mortgage,  by  reason  of  the  conversion  involved  in  the  sale 
which  put  an  end  to  the  bailment. 

Brierly  v.  Kendall,  17  Q.  B.  937,  decided  that  where  a 
mortgage  did  contain  an  express  provision,  that  the  mort- 
gagor should  retain  possession  until  default  in  payment 
after  notice  demanding  payment,  trespass  would  lie  at 
suit  of  the  mortgagor  against  the  mortgagee  for  seizure  and 
sale  without  such  notice. 

These  decisions  define  to  the  extent  to  which  they  go  the 
right  of  the  parties  when  the  mortgage  contains  such 
an  express  [provision ; but  there  are  no  authorities  at  all 
upon  the  question,  whether  or  not,  in  the  absence  of  such 
an  express  provision,  there  may  not  never thless  arise  from 
the  terms  of  the  deed  a right  by  implication  of  equal  force 
and  efiect  with  an  express  provision. 

Bradley  v.  Copley,  1 C.  B.  685,  decided  that  where 
chattels  were  mortgaged  by  a deed  containing  such  an 
express  provision,  the  mortgagee  could  not  maintain  trover 
against  a sheriff  who  before  default  made  seized  the  goods 
under  a fi.  fa.  against  the  mortgagor,  because  in  trover  the 
right  to  immediate  possession  must  exist  to  entitle  the 
plaintiff  to  succeed. 

In  Watson  v.  Macquire,  5 C.  B.  836,  it  was  decided  that 
where  a mortgage  of  chattels  contained  no  such  express 
provision,  but  nevertheless  the  mortgagor  remained  in  pos- 
session, the  mortgagee  although  not  in  possession  might 
maintain  trespass  against  a sheriff  who  had  seized  the  goods 
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under  a fi.  fa.  against  the  mortgagor,  upon  the  principle 
that  as  the  goods  were  by  the  mortgage  the  mortgagee’s 
goods,  a person  taking  them  could  not  say  that  the  true 
owner  had  not  possession,  the  principle  in  such  a case  apply- 
ing that  possession  follows  the  property.  This  I take  to 
have  been  the  very  case  of  Porter  v.  Flintoff,  and  there- 
fore, as  I have  said,  that  it  did  not  raise  the  question  whether 
or  not  a right  for  the  mortgagor  to  retain  possession  until 
default,  in  the  absence  of  an  express  provision  to  that  effect, 
can  arise  by  implication  from  the  terms  of  the  deed. 

In  Wheeler  v.  Montefiore , 2 Q.  B.  133,  the  mortgagor  sold 
and  transferred  the  chattels  to  the  mortgagee  to  hold  for 
his  own  absolute  use  and  benefit,  subject  nevertheless  to 
the  proviso  hereinafter  contained.  Then  there  were  two 
provisoes,  one  in  the  usual  form  of  re-conveyance  on  pay- 
ment of  the  mortgage  money  on  the  24th  June,  following  ; 
the  other,  that  on  non-payment  at  that  day  it  should  be 
lawful  for  the  mortgagee  to  enter  upon,  receive,  and  take 
the  rents  and  profits  of  the  leasehold  and  other  premises 
included  in  the  mortgage,  and  if  he  should  think  proper  so 
to  do,  of  his  sole  authority  to  sell  or  underlet  the  premises 
and  to  sell  the  fixtures  and  the  chattels,  There  was  no 
provision  that  the  mortgagor  should  retain  possession  until 
default.  In  an  action  quare  clausam  fregit  brought  by  a 
mortgagee  against  a third  person,  who  before  the  day  of 
payment  named  in  the  mortgage  had  entered  upon  the 
messuage  and  seized  the  chattels,  it  was  held  that  the  mort- 
gagee could  not,  without  entry,  maintain  the  action  of 
respass,  inasmuch  as  he  was  only  lessee  of  the  messuage, 
and  that  a lessee  until  entry  could  not  maintain  trespass  to 
land. 

But  in  giving  judgment  Lord  Denman  says,  at  p.  142, 
“There  is  no  covenant  that  Franks,”  the  mortgagor,  “ shall 
remain  in  possession  until  the  24th  June;  but,  looking  at 
the  whole  deed,  we  are  of  opinion  that  the  plaintiff’s  right 
to  take  possession  did  not  attach  until  the  24th  June.” 
Hereby  clearly  determining  as  far  back  as  1841  that  a right 
to  retain  possession  may  by  implication  arise  upon  the 
terms  of  a deed. 
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In  presence  of  this  decision,  to  which  Albert  v.  Grosvenor 
Investment  Co.,  L.  R 3 Q.  B.  123,  appears  to  be  parallel,  it 
does  not  appear,  I think,  surprising  that  the  point  should 
be  referred  to  in  the  manner  in  which  it  is  in  the  report. 

Cockburn,C.  J.,  at  p.  127,  says,  “ This  is  the  case  of  a mort- 
gage whereby  the  mortgagor  transfers  the  property  in  cer- 
tain goods  to  the  mortgagees,  but  subject  to  the  mortgagors 
right  of  redemption:  and  there  are  certain  clauses  in  the 
deed,  the  result  of  which  is,  that  the  mortgagees  cannot 
seize  and  sell  the  goods,  unless  the  mortgagor  makes  default 
in  paying  the  instalments  of  £2,  which  he  is  bound  to  do 
on  each  successive  Monday.” 

Lush,  J.,  at  p.  129,  says,  “It  is  also  true  the  property  in  the 
goods  passed  by  the  deed  to  the  mortgagees,  but,  though  it  i& 
not  specially  said  so  in  the  deed,  the  mortgagor  had  clearly 
reserved  to  him  a special  property  in  the  goods  until  he 
had  made  default.” 

This  appears  to  me  a plain  adjudication  that  the  right 
may  arise  by  implication  when  not  expressed,  as  Wheeler 
v.  Montefiore,  2 Q.  B.  133,  was;  and  it  is  worthy  of  notice 
that  such  a position  was  never  disputed  in  Albert  v.  Grosve- 
nor Investment  Co.  The  sole  question  was,  whether  the 
mortgagor  could  maintain  the  action  against  the  mortgagee, 
where  one  of  the  days  of  payment  named  in  the  mortgage 
for  payment  of  an  instalment  had  elapsed  without  payment, 
the  mortgage  providing,  that  if  the  mortgagor  should  make 
default  in  payment  of  the  sum  of  £62  10s.,  or  any  part 
thereof,  the  whole  amount  should  be  then  immediately  due 
and  payable,  and  it  should  be  lawful  for  the  mortgagees  to 
take  possession  of  the  goods  and  to  sell  and  dispose  of  them. 
The  mortgagor  insisted  that  as  the  mortgagees  had  verbally 
extended  the  time  for  payment  of  the  instalment,  the  non- 
payment of  which  was  relied  upon  as  giving  the  mortgagees 
the  right  to  enter,  there  was  no  default  made.  And  the 
Court  upheld  this  contention.  So  that,  although  the  day 
named  for  payment  had  passed,  and  although  there  was  no 
express  provision  for  the  mortgagor  retaining  possession, 
the  mortgagee  having  extended  verbally  the  time  named 
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for  payment  of  the  instalment,  the  non-payment  of  which 
was  relied  upon,  was  adjudged  to  have  teen  guilty  of 
trespass  in  taking  possession  of  the  goods  mortgaged  and 
selling  them. 

This  appears  to  me  to  be  as  plain  a judgment  as  can  well 
be  in  support  of  the  position  that  a right  to  retain  posses- 
sion may  arise  to  a mortgagor  from  the  terms  of  the  deed, 
notwithstanding  that  there  is  no  express  provision  to  that 
effect. 

All  that  was  necessary  for  the  support  of  the  decision  in 
Ruttan  v.  Beamish , 10  C.  P.  90,  was  the  consideration  of 
the  fact  which  appeared  there,  namely,  that  the  day  of 
payment  named  in  the  mortgage  had  long  passed,  and  no 
evidence  was  offered  of  the  mortgagor  having  paid  the 
mortgage  debt ; and  clearly  a mortgagor,  after  default,  could 
not  recover  against  his  mortgagee  for  seizing  and  selling 
for  that  default,  without  at  least  shewing  that  after  default 
and  before  seizure  the  mortgagor  had  purged  the  default 
and  paid  in  full. 

For  these  reasons  I still  retain  the  opinion  that  what  is 
said  in  Porter  v.  Flintoff,  6 C.  P.  340,  and  Ruttan  v. 
Beamish,  10  C.  P.  90,  not  necessary  to  the  support  of  these 
decisions,  should  not  prevent  us  in  determining  upon  the 
authority  of  Wheeler  v.  Montefiore,  2 Q.  B.  133,  and  Albert 
v.  Grosvenor  Investment  Go.,  L.  B.  3 Q.  B.  123,  and,  as  it 
seems  to  me  upon  principle  and  sound  reasoning,  that  a 
right  to  retain  possession  of  chattels  mortgaged  may  arise 
by  implication  to  the  mortgagor  from  the  terms  of  a deed 
although  it  contains  no  express  proviso  to  that  effect. 

The  case,  however,  of  McAulay  v.  Allen,  20  C.  P.  417,. 
is  identical  with  the  case  now  before  us,  and  by  it  the 
Court  is  no  doubt  bound. 

Galt,  J. — This  case  cannot  be  distinguished  from  Mc- 
Aulay v.  Allen.  I therefore  concur  with  the  Chief  Justice. 

Rule  discharged. 
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Peers  v.  Byron. 


Landlord  and  tenant — Ejectment — Repudiation  of  tenancy — Notice  to  quit. 

'The  defendant  entered  into  possession  of  land  as  tenant  from  year  to  year 
under  the  trustees  of  H.’s  will,  and  paid  reut.  Subsequently,  and  during 
the  continuancy  of  the  tenancy,  he  agreed  to  purchase  from  Mrs.  H.,  who 
was  entitled  to  the  rent  during  her  life,  and  paid  an  instalment  of  the 
purchase  money,  but  on  the  trustees  refusing  to  sanction  the  sale,  she 
so  informed  defendant,  and  that  she  was  therefore  unable  to  carry  it 
out.  The  defendant  notwithstanding  tendered  payment  of  another 
instalment,  and  refused  to  pay  any  more  rent,  claiming  as  owner  under 
the  agreement.  The  plaintiff  claiming  under  the  trustees  brought 
ejectment,  and  at  the  trial  was  put  to  strict  proof  of  his  title,  without 
any  question  of  a tenancy  or  notice  to  quit  arising.  On  the  defence 
the  agreement  to  purchase  from  Mrs.  H.  was  set  up,  and  then  it  was 
insisted  that  the  tenancy  was  still  subsisting,  and  that  defendant  was 
entitled  to  a notice  to  quit. 

Held , that  there  was  such  a repudiation  and  disclaimer  of  the  tenancy  as 
prevented  the  defendant  from  insisting  upon  it  as  still  subsisting. 

This  was  an  action  of  ejectment,  tried  before  Patterson, 
J.  A.,  without  a jury,  at  Woodstock,  at  the  Fall  Assizes  of 
1877. 

The  question  was,  whether  a tenancy  from  year  to  year 
existed  between  the  parties,  so  as  to  entitle  the  defendant 
to  a six  months’  notice  to  quit. 

It  appeared  that  the  defendant  was  let  into  possession 
some  ten  or  eleven  years  ago  as  tenant  from  year  to  year. 

The  plaintiff  claimed  as  trustee  under  a conveyance  from 
the  trustees  under  the  will  of  the  late  J ohn  Hatch. 

The  defendant  had  been  placed  in  possession  by  one  of 
the  original  trustees,  and  had  paid  rent  up  to  the  28th  of 
September,  1875,  to  one  Sally  Hatch,  the  widow  of  the  late 
John  Hatch,  who  was  entitled  under  the  terms  of  her 
husband’s  will  to  receive  the  rent  during  her  life. 

By  the  terms  of  the  will  the  trustees  were  empowered 
during  her  life  to  sell  portions  of  the  real  estate  with  her 
consent  and  approbation  in  writing.  She  had  no  power 
herself  to  sell  any  of  it.  It  appeared  that  she  did  from 
time  to  time  make  bargains  for  portions  of  the  real  estate, 
but  these  were  subject  to  the  approval  of  the  trustees. 

On  the  28th  of  September,  1875,  while  the  yearly 
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tenancy  was  subsisting,  she  entered  into  the  following 
agreement  with  defendant : — 

“ Received  of  Alexander  D.  Byron,  forty  dollars,  on 
account  of  purchase  money  of  block  No.  4,  in  Hatch  sur- 
vey, on  the  west  side  of  Hay  street,  Woodstock,  which  he 
has  this  day  purchased  of  me  for  $700,  to  be  paid  in  five 
years,  interest  at  six  per  cent,  per  annum,  payable  yearly, 
for  which  a mortgage  is  to  be  given  on  property — convey- 
ance to  be  executed,  and  mortgage  also,  immediately,  and 
delivered.” 

(Signed)  “ Sally  Hatch.” 

“ “ A.  D.  Byron.” 

The  forty  dollars  were  paid. 

This  sale  was  disapproved  of  by  the  trustees. 

Mrs.  Hatch  subsequently  called  on  the  defendant  and 
informed  him  that  she  could  not  carry  out  the  sale.  The 
defendant  thereupon  tendered  another  payment  as  purchase 
money,  which  was  refused.  The  defendant  refused  to  pay 
any  more  rent,  claiming  as  owner  under  the  agreement. 

A notice  to  quit  was  served  on  the  30th  of  March,  1876, 
requiring  the  defendant  to  give  up  possession  on  the  1st  of 
May,  1876,  but  no  weight  was  attached  to  this  on  the  trial. 

This  action  was  brought  on  the  12th  of  September,  1877. 

At  the  trial  the  question  raised  was,  whether  the 
agreement  made  by  the  defendant  with  Mrs.  Hatch  was 
such  a disclaimer  of  the  plaintiff’s  title  as  dispensed  with 
a proper  notice  to  quit,  which  it  was  admitted  had  not  been 
given. 

The  learned  Judge  was  of  opinion  that  it  was  impos- 
sible to  hold  that  any  tenancy  continued  to  subsist  after 
the  sale  and  the  evidence  given  at  the  trial. 

In  this  term,  November  23,  1877,  W.  Redford  Muloch 
obtained  a rule  nisi  to  enter  a verdict  for  the  defendant. 

In  this  term,  December  1, 1877,  Read , Q.  C.,  shewed  cause. 
The  only  question  is,  whether  the  defendant  was  entitled  to 
a six  months’  notice  to  quit.  The  defendant  claiming 
that  he  had  purchased  the  land,  repudiated  the  tenancy, 
and  refused  to  pay  any  more  rent.  Then  at  the  trial  he 
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denied  the  plaintiff’s  title,  and  put  him  to  strict  proof  of  it, 
and  in  defence  he  set  up  a title  as  owner  under  the  agreement 
with  Mrs.  Hatch.  The  whole  contest  at  the  trial  was,  as 
to  his  title  under  this  agreement.  There  was  therefore  a 
disclaimer  and  repudiation  of  the  tenancy,  and  the  defen- 
dant cannot  at  the  last  moment  set  up  that  such  tenancy 
is  still  existing  and  that  he  is  entitled  to  a six  months’ 
notice  to  quit. 

J.  K.  Kerr,  Q.C.,  contra.  The  defendant  entered  into  pos- 
session as  tenant  from  year  to  year  under  the  trustees,  and 
paid  rent,  and  the  tenancy  was  still  subsisting  at  the  time 
of  the  agreement  with  Mrs.  Hatch.  The  making  of  the 
agreement  did  not  necessarily  put  an  end  to  the  tenancy, 
for  it  was  subject  to  the  implied  condition  that  Mrs.  Hatch 
was  to  make  a good  title  to  the  land,  and  therefore  the 
defendant  was  entitled  to  hold  possession  until  the  agree- 
ment was  carried  out : Fulton  v.  Burrill,  9 C.  P.  101 ; 
Bug  den  on  Vendors,  14th  ed.,  178.  If  Mrs.  Hatch  was 
not  in  a position  to  carry  out  the  agreement,  and  convey 
the  land,  the  agreement  became  inoperative,  and  cannot 
affect  the  defendant’s  right  to  possession.  The  defen- 
dant’s possession  was  lawful,  and  ejectment  would 
not  lie  against  him  without  a demand  of  possession, 
and  refusal  to  quit.  Mrs.  Hatch’s  title  was  the  same 
as  the  trustees,  as  they  both  claimed  under  the  will. 
This  case  therefore  cannot  be  distinguished  from  Doe  dem. 
Gray  v.  Stanion,  1 M.  & W.  695,  where  it  was  held  that 
the  fact  of  the  tenant  entering  into  an  agreement  with  the 
landlord  for  purchase  did  not  put  an  end  to  the  tenancy 
and  dispense  with  a notice  to  quit.  See  also  Cartwright  v. 
McPherson,  20  U.  C.  R 251 ; McGee  v.  McLaughlin,  23 
TJ.  C.  R 90 ; Birchall  v.  Reid,  35  U.  C.  R.  19.  The  fact 
of  defendant  putting  plaintiff  to  the  proof  of  his  title,  and 
defending  under  the  agreement,  cannot  dispense  with  a 
notice  to  quit,  as  the  question  to  be  tried  in  the  action  is, 
the  right  to  the  possession  at  the  time  the  writ  issued,  and 
there  was  no  disclaimer  or  repudiation  of  the  tenancy 
then. 
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December  29, 1877.  Galt,  J. — Mr.  Kerr  strongly  relied  on 
the  case  of  Doe  dem.  Gray  v.  Stanion,  1 M.  & W.  695.  That 
was  an  action  of  ejectment,  brought  by  a landlord  against 
a tenant  (no  notice  to  quit  having  been  given),  to  whom  he 
had  agreed  to  sell  the  property  demised  under  the  following 
agreement : “ 1831,  September  2nd.  Samuel  Stanion  pur- 
chased an  estate  in  the  parish  of  Corbey,  bought  of  Robert 
Gray,  at  the  sum  of  £100.  Received  on  account,  10s. 
Mr.  Robert  Gray  is  willing  to  let  the  sum  lie,  by 
paying  four  per  cent.”  This  agreement  was  signed  by  the 
parties.  On  the  trial  it  was  contended  on  behalf  of  the 
defendant  that  the  tenancy  from  year  to  year  was  still  sub- 
sisting, and  that  a notice  to  quit  ought  to  have  been  given 
in  order  to  determine  it.  The  learned  Judge,  however, 
refused  to  nonsuit  the  plaintiff,  but  gave  the  defendant 
leave  to  move  to  enter  a nonsuit.  On  the  argument  it  was 
contended  that,  assuming  the  tenancy  from  year  to  year 
was  not  determined,  there  was  evidence  in  that  case  of  a dis- 
claimer by  the  tenant  of  his  landlord’s  title;  that  when  he  was 
asked  to  give  up  possession  by  the  landlord’s  agent,  he  did 
not  rely  upon  the  existing  tenancy,  but  set  up  his  own 
title  under  the  agreement  to  purchase.  No  rent  had  been 
paid  after  the  2nd  of  September.  When  possession  was 
demanded  from  the  defendant,  he  said  he  had  bought  the 
property  and  would  keep  it. 

In  the  present  case  the  defendant  at  the  trial  said,  “ I 
claim  to  be  the  owner.  Since  I made  the  agreement  I paid 
no  rent  or  offered  any  sum.” 

This  case  is  identical  with  Doe  dem.  Gray  v.  Stanion , 1 
M.  & W.  6 9 5, except  that  the  agreement  was  made  not  with 
the  landlord,  but  with  Mrs.  Hatch,  who  was  entitled  to 
receive  the  rents  for  her  life. 

In  Doe  dem.  Gray  v.  Stanion,  1 M.  & W.  695,  at  p.  701, 
the  Court  held  that  an  agreement  made  between  the  land- 
lord and  tenant  for  the  purchase  of  the  property,  did  not 
necessarily  put  an  end  to  the  tenancy,  for  the  reason  that 
such  a contract  is  a conditional  one,  the  condition  being 
that  “ a good  title  should  be  made  and  the  estate  trans- 
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ferred.  We  conceive  there  is  no  doubt  hut  that  it  is  to  be 
so  construed;  for,  in  the  first  place,  in  contracts  for  the 
sale  of  real  estate,  an  agreement  to  make  a good  title  is 
always  implied  * * and  in  the  next  it  is  out  of  the 

question  to  suppose  that  this  defendant  meant  to  he  obliged 
to  pay  the  purchase  money  without  some  conveyance  of 
the  estate,  although  subject  to  a mortgage  for  the  pur- 
chase money.  For  these  reasons  we  think  that  the  tenancy 
from  year  to  year  was  not  determined  in  this  case  by  the 
defendant’s  entering  into  this  agreement.”  The  rule  was 
made  absolute  for  a nonsuit. 

In  the  case  now  before  us  the  agreement  was  made,  not 
with  the  landlord,  but  with  a person  having  a life-interest 
in  the  rent  and  allowed  to  collect  the  same. 

It  is  plain  from  the  evidence  that  when  the  defendant 
made  the  agreement  he  thought  he  was  dealing  with  a per- 
son who  had  a right  to  make  the  sale,  such  person  claiming 
in  the  same  interest  as  the  original  landlord,  not  adversely 
to  him  ; and  it  is  also  manifest  that  when  Mrs.  Hatch 
entered  into  the  bargain  she  knew  that  it  wTas  necessary 
and  intended  that  it  should  be  ratified  by  the  plaintiff,  and 
so  soon  as  he  disapproved  of  it  she  notified  the  defendant 
there  was  no  intention  on  her  part  to  set  up  a claim  to  the 
property  adversely  to  the  plaintiff. 

If  the  case  had  rested  here,  I should,  under  these  circum- 
stances, acting  on  the  principle  laid  down  in  Doe  dem.  Gray 
v.Stanion,  have  held  that  there  was  no  disclaimer  of  the  exist- 
ing tenancy;  but  the  evidence  of  the  defendant  is  as  positive 
a repudiation  as  it  is  possible  for  him  to  make.  He  had 
been  informed  by  Mrs.  Hatch  that  it  was  not  in  her  power 
to  carry  out  the  sale,  and  with  this  knowledge  he  at  the 
trial  said,  “ I claim  to  be  the  owner.  Since  I made  the 
agreement  I paid  no  rent,  or  offered  any  since.”  This  was 
not  said,  as  in  the  case  of  Doe  dem.  Gray  v.  Stanion,  to  the 
landlord  from  whom  a conditional  purchase  had  been  made, 
but  to  the  landlord  when  the  tenant  was  claiming  under 
another  person. 

In  Doe  ex  dem.  Foster  v.  Williams,  2 Cowp.  621,  Lord 
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Mansfield,  at  p.  622,  says  that  when  the  possession  is 
adverse  no  notice  is  necessary  ; and  in  that  case  there  had 
been  an  attornment  or  what  is  equivalent,  for  the  defendant 
defended  as  landlord  to  the  tenant  from  year  to  year. 

But  this  rule  is  too  narrow,  and  from  subsequent  cases 
it  does  not  appear  to  be  necessary  that  any  act  should  be 
done  as  distinguished  from  a verbal  disclaimer ; a disavowal 
by  the  tenant  of  the  holding  under  the  particular  landlord 
is  sufficient. 

The  difference  between  Doe  dem.  Gray  v.  Stanion  and  the 
present  is  simply  this  : In  answer  to  an  action  by  the  land- 
lord in  the  former,  the  tenant  said  : “ I claim  title  by  pur- 
chase from  you.”  In  this  he  says,  “ I claim  title  by  purchase 
from  another  person  than  you.”  This  appears  to  me,  as  it 
did  to  the  learned  Judge  at  the  trial,  to  render  it  impossible 
to  hold  that  any  tenancy  continued  to  subsist. 

It  was  suggested  at  the  trial,  and  insisted  on  before  us 
at  the  argument,  that  Mrs.  Hatch  was  tenant  for  life  of  the 
property  in  question,  and  that  the  effect  of  the  agreement 
for  sale,  coupled  with  the  fact  of  her  having  been  in  receipt 
of  the  rents,  were  sufficient  to  create  a tenancy  between 
her  and  the  defendant,  and  therefore  he  was  entitled  to  six 
months’  notice  to  quit. 

It  is  sufficient  for  the  purposes  of  this  case  to  say,  that 
the  defendant,  having  been  let  into  possession  by  the 
trustees,  cannot  set  up  in  opposition  to  them  a title  derived 
from  a third  party.  It  is  true  that  a tenant  may  shew  that 
his  landlord’s  title  has  expired,  but  he  cannot  defend  on  the 
strength  of  an  adverse  claim  (a). 

As  the  question  of  a life-estate  has  been  raised,  I have 
read  the  will,  and  it  appears  to  me  that  no  such  estate  exists. 

The  will,  after  bequeathing  all  the  testator’s  household 
furniture  to  his  wife  Sally  Hatch,  and  after  making  several 
specific  devises  to  her  and  his  children,  gives  the  whole  of 
his  property,  real  and  personal,  to  trustees,  in  trust  at  their 
discretion,  but  “ during  the  lifetime  of  my  said  wife  with 
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lier  consent  and  approbation  in  writing,  to  sell,  dispose  of, 
and  convey  the  said  freehold  property.”  It  then  declares 
that  the  trustees  “ shall  stand  and  be  possessed  of  my 
freehold  property,  and  of  such  part  thereof  as  may  remain 
unsold,  and  of  all  securities  for  money,”  &c.,  “ in  trust,  to 
pay  to  my  wife  Sally  Hatch  during  her  natural  life  the  said 
rents,  issues  and  profits,”  &c.,  “ and  to  permit  and  suffer  her 
to  occupy  and  possess  my  said  freehold  property,  or  such 
part  thereof  as  may  be  remaining  unsold,  or  any  part 
thereof  ” during  her  natural  life. 

There  is  no  estate  of  any  kind  devised  to  the  wife.  She 
was  to  be  permitted  to  occupy  such  portion  of  the  real 
estate  as  she  pleased,  and  to  receive  the  rents  and  profits  of 
the  whole.  She  had  also  the  right  of  preventing  the  sale 
of  any  real  estate,  but  she  had  no  power  whatever  to 
dispose  of  any  herself. 

Hagarty,  C.  J. — At  the  trial  the  plaintiff  had  to  prove 
his  case  as  if  against  a stranger,  and  no  question  of  tenancy 
by  the  defendant  or  notice  to  quit  arose.  Then  in  defence 
the  defendant  proves  the  agreement  to  purchase  from  Mrs. 
Hatch,  and  then  in  conclusion  sets  up  the  objection  that 
there  was  no  notice  to  quit. 

The  defendant  declared  that  he  claimed  to  be  the  owner, 
and  paid  no  rent,  nor  offered  any.  He  says  he  never  asked 
the  trustee  to  carry  out  her  agreement,  and  when  the  agent 
of  the  plaintiff  went  to  ask  him  to  leave  he  threatened  him 
with  violence. 

It  is  a question  for  a jury  to  say  whether  what  the 
defendant  said  amounted  to  a disclaimer. 

There  is  a summary  of  the  authorities  in  Woodfall  on 
L.  & T,  10th  ed,  323. 

I think  this  case  distinguishable  from  Doe  dem.  Gray  v. 
Stanion.  The  defendant  here  sets  up  a right  under  a third 
person,  not  the  existence  of  a contract  of  purchase  with 
his  original  landlord. 

At  the  trial  he  seems  to  have  stood  on  his  supposed 
right  as  owner.  The  suggestion  of  want  of  notice  is  used 
as  a last  resort. 
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In  Jones  v.  Mills , 10  C.  B.  N.  S.  788,  Erie,  C.  J.,  says, 
at  p.  796  : “ I adopt  the  definition  of  a disclaimer  which  is 
given  by  Tindal,  C.  J.,  in  Doe  dem  Williams  v.  Cooper,  1 
M.  & G.  185,  at  p.  189  : ‘A  disclaimer,  as  the  word  imports, 
must  he  a renunciation  by  the  party  of  his  character  of 
tenant,  either  by  setting  up  a title  in  another,  or  by  claim- 
ing title  in  himself.’  ” 

The  judgment  of  Byles,  J.,  is  instructive. 

Doe  dem . Williams  v.  Cooper,  above  mentioned,  was  sub- 
sequent to  Doe  dem . Gray  v.  Stanion,  1 M.  & W.  695,  and 
is  clear  on  the  general  doctrine. 

It  must  be  borne  in  mind  that  the  defendant  originally 
entered  under  a demise  from  the  plaintiff,  and  paid  rent  to 
him  for  some  time.  Since  the  last  payment  of  rent  his 
whole  conduct  has  been  a repudiation  of  this  right. 

I consider  there  was  good  evidence  here  of  a disclaimer 
within  C.  J.  Tindal’s  view,  and  find  accordingly. 

Gwynne,  J. — The  defendant,  tenant  under  the  plaintiff  and 
others,  trustees  of  the  will  of  the  late  John  Hatch,  while 
such  tenant,  entered  into  a contract  with  Mrs.  Hatch,  not  one 
of  the  trustees,  for  the  purchase  of  the  land  of  which  he 
was  tenant,  under  the  belief,  it  may  be,  that  she  had  power 
to  enter  into  the  contract  as  the  person  seized  of  the  estate, 
and  he  paid  to  her  part  of  the  purchase  money.  After- 
wards she  offered  to  pay  back  to  the  defendant  the  amount 
so  paid,  informing  him  that  she  could  not  complete  the 
contract.  He  admits  that  ever  since  the  making  of  that 
contract  he  has  claimed  to  be  owner  of  the  piece  of  land, 
and  entitled  to  compel  her  to  execute  a conveyance  ; and 
that  he  has  never  since  regarded  himself  in  possession  as 
tenant ; and  acting  consistently  with  this  contention  he  has 
insisted  to  the  last  upon  his  right  under  the  contract  with 
Mrs.  Hatch,  setting  up  against  the  landlord  under  whom  he 
entered,  that  Mrs.  Hatch  had  a life-estate,  and  that  in 
virtue  thereof  he  claims  possession  during  her  life,  as 
assignee  of  the  life-estate  which  he  asserts  to  be  in  her, 
while  at  the  same  time  he  refused  to  treat  the  contract  as  one 
38 — vol.  xxviii  c.p. 
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for  the  conveyance  of  that  life-estate,  which  he  insists 
upon ; and  again  he  claimed  the  right  to  hold  the  plaintiff 
bound  by  the  contract  with  Mrs.  Hatch. 

These  claims  set  up  by  the  defendant  are  adverse  to 
the  claim  of  the  landlord  under  whom  he  entered,  and 
constitute,  I think,  such  a disclaimer  and  repudiation 
of  the  defendant  being  in  possession  as  tenant  of  the 
plaintiff  as  to  disentitle  him  to  any  notice  determining 
the  tenancy  ; as  there  would  be  no  occasion  for  determining 
a tenancy,  the  existence  of  which,  ever  since  the  execution 
of  the  contract  upon  which  the  defendant  relies,  he  utterly 
repudiates. 

The  decision  is  quite  in  accord  with  the  principle  of  the 
case  of  Doe  dem.  Gray  v.  Stanion,  1 M.  & W.  695,  which 
recognises  the  doctrine  that  a verbal  disclaimer  of  the  rela- 
tion of  tenant  is  sufficient  to  entitle  a landlord  to  treat  as  a 
trespasser  one  who  either  directly  repudiates  the  relation 
or  asserts  a claim  to  hold  possession  upon  a ground  incon- 
sistent with  the  existence  of  that  relation,  which,  by 
necessary  implication,  is  a repudiation  of  it ; and  such  a 
state  of  things,  I think,  this  case,  upon  the  defendant’s  own 
shewing,  presents. 


Rule  discharged. 
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Black  v.  Mottashed. 

Breach  of  agreement  to  appoint  indifferent  valuator — Acceptance  of  person 
appointed — Liquidated  damages. 

By  the  terms  of  a written  agreement  on  the  sale  of  goods  by  the  plaintiff 
to  the  defendant,  the  price  was  to  be  ascertained  by  three  indifferent 
valuators,  one  to  be  appointed  by  the  plaintiff,  one  by  defendant,  and  a 
third  by  the  two  so  chosen,  and  in  case  of  breach  of  the  agreement 
the  sum  of  $200  was  to  be  recoverable  as  liquidated  damages.  The 
valuators  appointed  by  the  parties  were  not  indifferent,  one  being  defen- 
dant’s son,  the  other  the  plaintiff’s  brother-in-law,  but  they  were 
accepted  by  the  parties  as  unobjectionable,  and  a valuation  was  made. 
The  vendor  sued  the  purchaser  to  recover  the  $200,  for  breach  of  the 
agreement  in  not  appointing  an  indifferent  valuator. 

Held , that  having  accepted  the  valuator  so  appointed  as  unobjectionable, 

• he  could  not  recover. 

The  only  question  arising  in  this  case  related  to  the 
claim  of  $200,  made  by  the  plaintiff  as  liquidated  damages, 
to  be  paid  by  which  of  the  parties  should  commit  a breach 
of  an  agreement  set  out  in  the  declaration,  to  the  other  of 
them. 

The  question  arose  upon  the  first  count  of  the  plaintiff’s 
declaration,  wherein  he  declared  that  by  deed  made  between 
the  plaintiff  and  the  defendant,  the  plaintiff  agreed  to  sell  and 
the  defendant  agreed  to  purchase  certain  chattel  property 
of  the  plaintiff  at  such  price  as  three  indifferent  valuators 
might  agree  upon,  one  of  such  valuators  to  be  chosen  by 
the  plaintiff,  one  by  the  defendant,  and  in  case  of  a differ- 
ence in  opinion  between  the  valuators  so  chosen,  they  to 
chose  a third  indifferent  valuator ; and  that,  in  case  of  a 
breach  of  the  said  agreement  by  either  party  thereto,  that 
he  should  pay  to  the  other  the  sum  of  $200,  besides  the 
costs  and  incidental  expenses  connected  with  the  said  agree- 
ment. The  count  then  averred  that  all  conditions  were 
fulfilled,  &c.,  to  entitle  the  plaintiff  to  have  the  defendant 
appoint  an  indifferent  valuator  under  the  said  agreement ; 
but  the  defendant  refused  and  neglected  so  to  do,  and  on 
the  contrary  appointed  a valuator  who  was  not  indifferent 
in  the  purchase  of  the  said  goods  and  chattels,  whereby  the 
plaintiff  became  entitled  to  demand  payment  of  the  said 
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sum  of  $200,  as  also  the  sum  of  $30,  being  the  expenses  in 
attending  the  valuation  (a). 

To  this  count  the  defendant  pleaded,  on  equitable  grounds, 
that  the  defendant  nominated  a valuator  in  accordance  with 
the  terms  of  the  agreement,  and  the  name  of  such  valuator 
was  submitted  to  the  plaintiff,  and  the  plaintiff  then  knew 
that  the  defendant’s  nominee  was  the  defendant’s  own  son; 
and  the  plaintiff  afterwards  appointed  his  own  brother-in- 
law  as  his  valuator,  who  was  not  an  indifferent  person  ; and 
the  plaintiff  then  and  thereby  assented  to  the  appointment 
of  the  defendant’s  valuator  and  waived  any  objection  as  to 
his  not  being  an  indifferent  person.  And  the  defendant 
further  says,  that  the  valuators  so  named  and  appointed  by 
the  plaintiff  and  defendant  before  proceeding  with  such 
valuation,  by  writing  signed  by  them,  appointed  a third 
valuator  in  accordance  with  the  terms  of  said  agreement 
under  seal,  which  valuators  so  appointed  afterwards  in 
presence  of  the  plaintiff  and  with  his  consent  proceeded  to 
value  the  property,  which  award  the  defendant  was  then 
and  always  has  been  since  willing  to  abide  by  and  fulfil, 
but  the  plaintiff  refused  to  accept  such  award,  and  repu- 
diated the  same,  and  refused  to  carry  out  and  fulfil  the 
same,  and  has  ever  since  neglected  and  refused  so  to  do. 
And  the  defendant  therefore  submits  that  the  plaintiff 
having  so  acquiesced  in  and  consented  to  the  appointment 
of  the  defendant’s  valuator  and  not  objecting  after  full 
knowledge  of  the  facts  hereinbefore  stated,  should  not  now 
be  permitted  to  allege  that  the  defendant  had  refused  and 
neglected  to  appoint  an  indifferent  valuator. 

And  for  a further  plea  the  defendant  said  that  he  did 
appoint  a proper  and  indifferent  person  as  valuator  under 
said  agreement,  and  the  plaintiff  acquiesced  in  such  appoint- 
ment and  acted  upon  the  same  in  proceeding  with  the 
valuation  of  the  goods  and  chattels  in  said  first  count 
mentioned. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Whitby,  at  the  Fall  Assizes  of  1877. 

(a)  The  other  counts  are  not  set  out,  as  the  judgment  does  not  turn 
upon  them. 
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It  appeared,  as  alleged  in  the  equitable  plea,  that  the 
plaintiff  appointed  his  brother-in-law  as  his  valuator,  and 
that  the  defendant  appointed  his  son  as  his,  and  that  each 
accepted  the  valuator  of  the  other  so  appointed,  and  that 
they  appointed  a third  valuator,  without,  however,  having 
attempted  to  agree  upon  a valuation  among  themselves. 

It  also  appeared  that  the  defendant  had  brought  an  action 
against  the  plaintiff  to  recover  from  him  this  same  sum  of 
$200,  alleging  a valuation  to  have  been  agreed  upon  by  the 
defendant’s  valuator  and  the  third  person  and  made  by  them,, 
which  the  plaintiff  in  this  action,  the  defendant  in  the 
other,  refused  to  comply  with. 

It  appeared  also  that  the  plaintiff  in  that  action  failed, 
and  judgment  therein  was  entered  on  the  record  in  favour 
of  the  defendant  therein,  upon  the  ground  that  the  valua- 
tion upon  which  the  plaintiff  therein  relied  as  a fulfilment 
of  the  agreement  was  not  one  at  all  made  in  conformity 
with  the  terms  of  the  agreement,  and  that  so  the  defend- 
ant in  that  action,  the  above  plaintiff,  had  committed  no 
breach  of  the  agreement  in  not  complying,  with  it. 

The  learned  Chief  Justice  rendered  a verdict  for  the 
plaintiff  for  $377,  which,  as  to  the  greater  part  including 
the  claim  for  this  $200,  was  pro  forma,  intending  the  whole 
matter  to  be  brought  under  the  consideration  of  the  Court 
under  the  Law  Eeform  Act. 

In  this  term,  November,  23,  1877,  Diamond  obtained  a 
rule  nisi  calling  upon  the  plaintiff,  among  other  things,  to 
shew  cause  why  the  verdict  should  not  be  reduced  or 
entered  for  the  defendant. 

During  the  same  term,  December  4, 1877,  M.  C.  Cameron, 
Q.  C.,  shewed  cause.  The  defendant’s  covenant  was,  that 
he  would  appoint  an  indifferent  arbitrator,  and,  even  if  it 
be  true  that  the  plaintiff  had  no  knowledge  of  the  appoint- 
ment, and  proceeded  with  the  arbitration,  it  is  no  answer 
to  a breach  of  the  covenant.  The  plaintiff,  is  therefore, 
entitled  to  recover  the  $200  fixed  as  liquidated  damages  for 
the  breach,  as  also  the  $30  expenses  incurred  in  attending 
the  valuation. 
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Diamond,  contra.  The  proper  construction  of  the  agree- 
ment was,  that  the  $200  agreed  upon  as  liquidated  damages 
was  only  to  be  recoverable  in  case  of  the  defendant’s  refusal 
to  submit  to  a binding  valuation.  The  plaintiff  denies  that 
there  was  any  binding  valuation,  and  in  the  previous  action, 
brought  by  the  now  defendant,  he  also  denied  the  valuation 
to  be  binding,  and  succeeded  in  that  action.  He  has,  there- 
fore, no  ground  of  action.  But  assuming  the  agreement  to 
be,  as  contended  for  by  the  plaintiff,  then  the  plaintiff  having 
with  the  full  knowledge  of  the  defendant’s  appointment  of 
his  son  as  a valuator  proceeded  with  the  valuation,  must  be 
assumed  to  have  acquiesced  in  the  appointment,  and 
admitted  that  the  son  was  such  an  indifferent  person  as 
the  agreement  called  for ; and  therefore  he  cannot  set  up 
that  there  was  a breach  of  the  covenant:  Gordon  v. 
Whitehouse,  18  C.  B.  747 ; Morgan  v.  Birnie,  9 Bing. 
672. 

December  29,  1877.  Gwynne,  J.,  delivered  the  judg- 
ment of  the  Court. 

Upon  the  argument  before  us  Mr.  Diamond  contended 
that  in  the  terms  of  the  agreement  declared  upon,  according 
to  a correct  construction  thereof,  the  $200,  the  sum  agreed 
upon  as  liquidated  damages,  was  only  recoverable  in  the 
event  of  the  defendant  not  submitting  to  a binding  valua- 
tion; but,  without  adopting  that  view,  we  are  all  of  opinion 
that  where  parties,  as  here,  accept  as  unobjectionable  and 
indifferent  persons  who  might  have  been  objected  to  upon 
the  ground  of  not  being  indifferent,  neither  party  can  pro- 
ceed against  the  other  as  for  a breach  of  an  agreement  to 
abide  by  a valuation  to  be  made  by  arbitrators  indifferently 
chosen,  &c. 

The  plaintiff  therefore  cannot  recover  the  $200  claimed 
in  the  first  count. 

The  claim  for  $30,  expenses  attending  the  valuation 
which  failed,  must  also  be  struck  off  the  verdict. 

The  verdict  must  be  for  the  defendant  on  the  1st  and  3rd 
counts,  and  for  the  plaintiff  upon  the  2nd  count,  with  $96 
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damages  in  respect  to  the  matters  in  that  count,  and  for  the 
plaintiff  also  on  the  4th  count,  $51  damages  upon  that 
count,  being  in  all  $147. 

The  plaintiff  to  have  a certificate  or  order  to  tax  County 
Court  Costs. 

Rule  accordingly. 


Burnham  v.  Waddell,  Sheriff. 


Distress — Purchase  by  landlord — Sale  of  goods — Change  of  possession. 

The  plaintiff  caused  the  goods  in  question  to  he  distrained  for  rent  in 
arrear  of  a farm,  and  after  an  unsuccessful  attempt  by  the  bailiff  to  sell 
them,  they  were  sold  with  the  tenant’s  consent  to  the  plaintiff,  and  one 
P.  was  put  in  charge.  He  however  allowed  the  tenant  to  remain  in 
possession  as  before.  The  goods  were  subsequently  seized  and  sold  by 
the  sheriff  under  executions  against  the  tenants,  when  the  plaintiff 
brought  trover. 

Held,  that  the  plaintiff  could  not  recover  : that  he  could  not  as  landlord 
claim  as  a purchaser  at  the  bailiff  ’s  sale  j nor  could  he  claim  as  vendee 
of  the  tenants,  it  appearing  that  there  was  no  registered  bill  of  sale, 
nor  any  actual  and  continued  change  of  possession. 

Declaration  : Trover  for  chattels. 

Pleas:  1.  Not  guilty.  2.  Denial  of  property. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury, 
at  Cobourg,  at  the  Fall  Assizes  of  1877. 

The  plaintiff  proved  a lease  from  himself  and  Sophronea 
Burnham  to  Prout  and  Warner,  of  certain  premises,  for  six 
years  from  1st  of  November,  1871,  at  $320  rent,  payable 
half-yearly  in  advance,  on  the  1st  of  November  and  1st  of 
May. 

On  the  4th  of  September,  1875,  the  landlord  issued  a 
a distress  warrant  to  James  McDonald  for  $485,  being  $320 
for  one  year,  and  $165  the  balance  of  a former  year. 
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A distress  was  made  1st  September,  and  notice  to  sell 
for  13th  September. 

The  inventory  was  of  a quantity  of  wheat  in  two  barns, 
peas  in  barn,  peas  and  oats  in  the  field  cut,  waggon,straw  cut- 
ter, fanning-mill,  harness,  sulky,  hay  rake,  3 ploughs,  4 
horses,  6 cows,  15  sheep,  3 heifers,  4 hogs,  and  many  other 
articles. 

The  goods  were  appraised  at  $640. 

According  to  the  evidence  of  the  plaintiff  and  the  bailiff, 
after  an  attempt  to  get  one  French  and  another  to  purchase, 
the  plaintiff*  and  the  tenants  agreed  that  the  plaintiff  might 
purchase,  to  save  the  property  being  transferred.  The 
plaintiff  bid  the  most,  and  became  the  purchaser.  The 
plaintiff  paid  the  bailiff’s  charges,  and  one  Phillips  was  left 
in  charge,  and  the  bailiff  gave  the  warrant  to  him,  telling 
him  to  remain,  and  not  let  the  goods  be  removed. 

Phillips  stated  that  he  was  left  in  charge  for  the  plaintiff: 
that  he  was  to  clean  up  the  wheat,  and  get  it  ready  for 
market.  He  boarded  with  Prout,  who,  as  well  as  Warner, 
continued  on  the  place  carrying  on  their  work  as  before, 
and  were  allowed  to  use  the  horses  to  go  to  the  mill  or 
village  ; and  he  let  Prout  take  a load  of  grain  on  his 
promising  that  the  plaintiff  should  get  the  proceeds.  The 
sheriff’s  officer  came  in  on  the  23rd  of  September.  Phillips 
forbade  his  taking  anything,  and  remained  there  till  6th 
of  October. 

The  bailiff  signed  a memorandum,  headed  “ Inventory  of 
goods,”  &c.,  “sold  this  13th  of  September,  1875,”  &c.,  by 
virtue  of  a land]ord’s  warrant  issued  by  H.  H.  Burnham  and 
Sophronea  Burnham  against  Prout  and  Warner.  These 
goods  were  specified  with  named  prices,  in  all  $595 ; and 
then,  “ I certify  that  I sold  the  above  goods  and  chattels  to 
H.  H.  Burnham  as  landlord’s  bailiff,  by  public  auction,  for 
the  sum  of  $595.” 

(Signed)  “James  McDonald.” 

On  the  15th  of  September,  1875,  both  landlords  gave 
the  bailiff  a receipt  for  $485,  the  amount  of  the  rent  in  the 
warrant. 


BURNHAM  V.  WADDELL. 


265 


On  the  18th  September,  1875,  a fi,  fa.,  tested  17th  Sep- 
tember, was  placed  in  the  sheriff’s  hands  in  the  suit  of 
Ritchie  v.  Prout,  endorsed  to  levy  $413.60  and  costs. 

On  the  6th  October,  1875,  another  ji.  fa . was  received 
by  the  sheriff  in  the  suit  of  Boswell  v.  Prout  and  Warner 
to  levy  $209  and  costs. 

Prout  proved  that  on  September  21st,  the  plaintiff  and 
Phillips  got  several  loads  of  grain  away,  and  on  the  next 
day,  the  plaintiff  having  left,  other  loads  were  being  pre- 
pared, when  a sheriff’s  officer  came  and  locked  the  granary 
door,  and  took  the  key. 

The  sheriff  sold  under  both  executions. 

It  was  agreed  that  a verdict  should  be  taken  pro  formd. 
It  was  entered  for  the  plaintiff  for  $293,  the  difference 
between  the  amount  of  the  rent  and  the  amount  realized 
by  the  plaintiff  from  the  wheat.  Leave  was  reserved  to 
either  party  to  move  : to  the  defendant,  to  set  aside  or 
reduce  the  verdict : to  the  plaintiff,  to  move  to  increase  the 
verdict.  The  defendant  had  leave  to  plead  the  judgments 
and  executions,  if  he  pleased. 

In  this  term,  November  19, 1877,  Hector  Cameron , Q.C.,. 
obtained  a rule  nisi  to  increase  the  verdict  to  the  value 
of  the  goods  as  proved  at  the  trial ; and  he  filed  an  affida- 
vit of  the  plaintiff  to  the  effect  that  the  plaintiff  claimed 
a verdict  for  $440  the  amount  for  which  the  goods  were 
sold  by  the  sheriff : that  the  wheat  sold  by  the  plaintiff 
realized,  he  said,  $188. 

On  November,  21,  1877,  Armour , Q.  C.,  obtained  a cross 
rule  to  enter  a verdict  for  the  defendant. 

During  the  same  term,  November  28,  1877,  Hector 
Cameron , Q.C.,  shewed  cause  to  the  defendant’s  rule,  and 
supported  the  plaintiff’s.  There  was  a valid  distress  and 
under  that  distress  the  goods  were  sold  by  the  bailiff  to  the 
plaintiff  with  the  tenant’s  consent.  The  cases  shew  that  a 
landlord  can  purchase  at  his  bailiff’s  sale  where  the  goods 
are  proved  to  be  the  tenant’s,  and  there  are  no  intervening 
rights,  and  he  bond  fide  consents  to  the  sale.  Williams  v. 
34 — vol.  xxviii  c.p. 
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Grey,  23  C.  P.  561,  is  quite  distinguishable.  There  at  the 
time  of  the  sale  to  the  landlord  there  were  intervening 
rights,  as  it  was  proved  that  the  goods  did  not  belong  to  the 
tenant,  but  to  the  plaintiff  in  that  action.  The  plaintiff  can, 
however,  claim  as  an  ordinary  vendee  from  the  tenants,  and 
there  was  a sufficient  charge  of  possession  to  dispense  with 
a registered  bill  of  sale  under  the  statute,  as  it  was  proved 
that  Phillips  was  put  in  possession  : Harris  v.  Commer- 
cial Bank,  16  U.  C.  R 437.  The  cases  of  Boyle  v.  Lasher , 
16  C.  P.  263,  and  McWilliams  v.  McSherry,  15  Grant  133, 
are  distinguishable,  as  in  them  no  person  was  put  in 
possession  of  the  goods.  See  also  May's  Fraudulent  and 
Voluntary  Conveyances,  secs.  110,  112;  Benton  v.  Thorn- 
hill, 7 Taunt.  149.  The  plaintiff  is  entitled  to  have  the 
verdict  increased  to  $440,  the  amount  for  which  the  goods 
were  sold  by  the  sheriff. 

Armour,  Q.  C.,  contra.  The  cases  are  clear,  that  as  against 
creditors  a purchase  by  a landlord  at  his  bailiff’s  sale  can- 
not be  supported : Williams  v.  Grey,  23  C.  P.  561  ; King 
v.  England , 4 B,  & S.  782.  There  was  no  sale  as  between 
the  parties.  There  was  no  valuation  of  the  goods,  so  as  to 
ascertain  the  price  : there  was  no  change  of  property  ; and 
clearly  no  actual  or  continual  change  of  possession  so  as  to 
satisfy  the  statute.  The  tenants  still  continued  in  posses- 
sion of  the  farm,  working  it  as  before  ; Phillips  was 
nothing  more  than  a mere  watchman  ; and  the  cases  shew 
that  this  is  not  sufficent : Doyle  v.  Lasher,  16  C.  P.  263  ; 
Ex  parte  Lewis,  L.  R 6 Ch.  626  ; Ex  parte  Hooman,  L.  R 
10  Eq.  63 ; Imp.  Bills  of  Sale  Act,  17  & 18  Vic.  ch.  36. 
The  damages  should  not  be  increased. 

December  29, 1877.  Hagarty,  C.  J.,  delivered  the  judg- 
ment of  the  Court. 

If  the  case  depends  upon  a sale  claimed  to  have  been 
made  by  the  tenants  to  the  plaintiff  of  these  goods,  I think 
it  could  not  be  upheld  against  creditors,  there  being  no 
registered  bill  of  sale  or  sufficient  change  of  possession. 
Everything  not  actually  removed  remained  just  as  before. 


BURNHAM  V.  WADDELL. 


267 


The  alleged  vendors  went  on  working  the  farm,  living  on 
the  place,  using  the  cattle  on  and  off  the  land.  The  only- 
possession  was  that  by  Phillips,  who  boarded  with  Prout  in 
his  house,  and  let  the  tenants  continue  in  full  apparent  pos- 
session and  control  as  before. 

On  the  many  decided  cases  in  our  Courts  we  must  hold 
such  a possession  wholly  insufficient  against  creditors. 

The  case  cited  by  Mr.  Armour,  of  Boyle  v.  Lasher , 16  C. 
P.  263,  and  Ex  parte  Lewis , L.  It.  6 Ch.  626,  especially  the 
judgment  of  Sir  George  Mellish,  are  very  strong. 

The  last  case,  as  also  Ex  parte  Hooman , L.  P.  10  Eq. 
63,  deals  with  the  case  of  a person  put  in  possession  by 
vendee,  the  vendor  still  remaining  in  possession. 

If  the  plaintifl  cannot  hold  as  an  ordinary  purchaser 
from  the  tenants,  it  is  then  insisted  by  Mr.  Cameron  that 
he  can  hold  by  the  bailiff’s  sale. 

In  Williams  v.  Grey , 23  C.  P.  561,  we  held  that  a land- 
lord could  not  acquire  a title  as  purchaser  at  the  bailiff’s 
sale.  There  the  landlord  had,  after  the  purchase,  removed 
the  article  to  his  own  house  ; and  afterwards  settled  with 
his  tenant  allowing  a further  sum  for  the  article  over 
that  offered  at  the  sale.  It  was  held  not  to  vest  the  pro- 
perty in  the  landlord  as  against  a third  person  claiming  to 
own  the  article. 

In  the  case  there  cited  of  King  v.  England , 4 B.  & S. 
782,  the  landlord  took  the  tenant’s  goods  at  the  condemned 
price,  without  a formal  sale,  and  gave  them  to  the  plaintiff, 
whose  mother  was  the  tenant.  The  plaintiff  removed 
them  to  her  lodgings.  The  defendant,  who  had  a bill  of 
sale  from  the  plaintiff’s  mother,  the  tenant,  seized  and  sold 
them,  and  the  action  was  brought.  It  was  held  the  plain- 
tiff had  acquired  no  title  through  the  landlord  under  the 
distress  and  alleged  purchase  at  condemned  price. 

Blackburn,  J.,  says,  at  p.  786,  “ I think  the  sale  in  pur- 
suance of  stat.  2 W.  & M.,  secs.  1,  ch.  5,  sec.  2,  must  be  a 
sale  to  a third  person.”  He  points  out  that  the  goods 
remain  the  tenant’s  property  till  divested  by  a sale. 

It  is  to  be  observed  that  there  is  no  question  of  an 
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exposure  of  the  goods  to  sale.  But  if  the  sale  contemplated 
by  the  statute  must  be  a sale  to  a third  person  the  same 
rule  must  apply. 

As  against  the  tenants  the  sale  both  in  Williams  v.  Grey > 
23  C.  P.  561,  and  this  case,  may  be  maintained. 

But  here  the  contest  is  between  the  landlord  and  the 
execution  creditors. 

In  Woods  v.  Rankin , 18  C.  P.  44,  the  principle  was 
affirmed  that  the  sale  ought  to  be  to  a third  person,  but  it 
was  declared  that  if  the  tenant, being  the  owner  of  the  goods, 
consents  to  the  landlord  taking  them  in  satisfaction  of  the 
rent  the  property  will  pass , and  it  was  then  asked  by  the 
Court,  at  p.  47,  “ Was  the  sale  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change 
of  possession,  so  as  not  to  require  that  the  sale  should  be 
in  writing  and  registered  ?” 

Now,  when  the  sheriff’s  officers  first  interposed,  how  did 
this  property  stand? 

It  could  not,  we  think,  in  any  view  of  the  facts,  be 
looked  upon  as  still  in  the  plaintiff’s  hands  as  a landlord 
proceeding  to  enforce  his  rights  to  enable  him  to  set  up  any 
lien  for  rent.  All  had  been  done  that  was  professed  to  be 
done  in  the  exercise  of  that  right.  Pie  held  the  goods  as 
his  own  property. 

It  must  be  either  as  purchaser  at  a legal  sale,  or  merely 
as  ordinary  vendees  of  the  tenants. 

Following  Williams  v.  Grey,  23  C.  P.  561,  we  hold  that 
he  could  not  so  purchase  as  to  divest  them  of  their  pro- 
perty, even  with  their  own  assent,  as  against  third  persons. 

Following:  the  course  of  decisions  in  all  our  Courts  we 
must  hold  he  cannot  recover  as  an  ordinary  vendee  against 
the  rights  of  the  creditors. 

The  defendant’s  rule  will  therefore  be  made  absolute  to 
enter  a verdict  for  him,  and  the  plaintiff’s  rule  will  be 
discharged. 

Rules  accordingly . 
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Wheelhouse  v.  Darch. 

Dwelling  house — Right  to  lateral  support  for  wall — Negligence  of  contractor 
in  excavating — Liability  of  employer. 

The  plaintiff  owned  a dwelling  house  for  twenty  years,  and  the  defendant 
intending  to  erect  a house  on  her  land  adjoining,  employed  an  architect 
who  drew  the  plans,  whereby  trenches  to  lay  the  foundations  in  were  to 
to  be  dug  adjoining  the  plaintiff’s  foundation  wall,  and  the  depth  of 
the  trenches  was  shewn.  This  work  was  let  out  to  a contractor,  and 
through  his  negligence  in  digging  the  trenches,  &c.,  the  wall  of  the 
plaintiff’s  house  fell. 

Held , that  the  defendant  was  liable,  for  the  damage  arose,  not  in  a matter 
collateral  to,  but  in  the  performance  of  the  very  act  which  the  con- 
tractor was  employed  to  perform. 

Butler  v.  Hunter , 7 H.  & N.  826,  and  Bower  v.  Peate,  L.  R.  1 Q.  B. 
321,  commented  upon. 

Held , also,  that  the  plaintiff  by  twenty  years’  user,  his  house  having  been 
built  for  that  time,  had  acquired,  if  that  were  necessary  to  maintain  this 
action,  the  right  to  support  for  his  house  from  defendant’s  adjacent  soil. 

The  declaration  charged  a possession  by  the  plaintiff  of 
a house  erected  more  than  twenty  years  before,  &c.,  and  his 
being  entitled  to  have  his  house  supported  by  the  defend- 
ant’s land,  yet  the  defendant,  without  sufficiently  shoring 
up  or  protecting  the  plaintiff’s  wall,  wrongfully,  negligently, 
and  carelessly  excavated  her  land,  and  so  loosened  the  soil 
that  the  plaintiff’s  wall  was  undermined,  &c.,  and  fell. 

The  pleas  were  not  guilty,  and  traversing  the  plaintiff’s 
possession  and  alleged  right. 

Another  count  was  added,  or  to  be  added  at  the  trial,  (if 
necessary),  merely  charging  the  infringement  of  a right 
acquired  by  twenty  years’  possession. 

The  cause  was  tried  before  Harrison,  C.  J.,  without  a 
jury,  at  London,  at  the  Fall  Assizes  of  1877. 

The  plaintiff  had  a dwelling  house  built  over  20  years. 
The  defendant  owned  the  land  immediately  adjoining. 
The  defendant  intending  to  build  on  her  land  next  the 
plaintiff  employed  an  architect  to  make  plans.  A cellar 
was  to  be  excavated  and  foundations  dug  out. 

One  Hayman  tendered  for  the  work,  including  the  exca- 
vations. His  tender  was  accepted.  Hayman  sublet  the 
excavation  to  Vrooman.  There  was  no  written  contract 
with  the  defendant  or  Vrooman,  nothing  but  the  tender. 
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According  to  the  plans  there  were  to  be  trenches  or 
footings  to  put  concrete  in  to  build  on.  The  sections 
shewed  how  deep  he  was  to  go  down.  Hayman  gave 
Vrooman  the  depths.  These  footings  would  run  nearly 
against  the  plaintiff’s  wall.  He  told  Vrooman  to  keep  a 
little  from  it.  He  said  to  Hayman  that  he  kept  almost 
four  inches  from  it.  The  excavation  reached  the  bottom  of 
the  foundation  of  the  plaintiff’s  wall. 

For  the  defendant  it  was  admitted  that  the  digging  of 
the  footing  below  the  plaintiff’s  wall  caused  it  to  fall. 

Tracy,  the  defendant’s  architect,  sometimes  looked  at  the 
work.  He  had  gone  into  the  plaintiff’s  house  to  examine 
his  wall  to  ascertain  if  it  was  strong  enough  for  a party 
wall. 

The  witnesses  stated  that  in  excavating  a trench  below 
by  the  side  of  another  wall,  when  they  dig  below  the  level 
the  workmanlike  and  safe  way  would  be  to  do  the  work  in 
sections.  Shoring  up  would  apparently  be  insufficient. 

For  the  defendant  a nonsuit  was  moved,  on  the  ground 
that  there  was  no  default  of  the  defendant  personally  : that 
the  relation  of  employer  and  contractor  existed,  not  that  of 
employer  and  servant,  and  she  was  not  answerable  for  the 
fault  of  her  contractor. 

The  learned  Chief  Justice  reserved  his  finding,  and  after- 
wards entered  a verdict  for  the  plaintiff.  He  found  that 
if  the  work  had  been  done  in  sections  the  injury  would  not 
have  happened.  Adopting  the  law  of  the  last  case,  Bower 
v.  Peate,  L.  R.  1 Q.  B.  D 321,  he  held  the  defendant  liable. 

In  this  term,  November  23,  1877,  Macbeth  obtained  a 
rule  nisi  to  enter  a verdict  for  the  defendant  on  the 
grounds  taken  at  the  trial,  and  adding  that  the  plaintiff 
had  not  shewn  a sufficient  number  of  years  user  of  the 
easement  mentioned  in  the  declaration,  and  that  the  find- 
ing should  be  for  the  defendant  on  the  third  plea,  which 
traversed  the  right  alleged  in  the  declaration. 

During  the  same  term,  December  6,  1877,  Bethune,  Q.C.,. 
shewed  cause.  The  defendant  admits  that  the  plaintiff’s. 
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house  fell  down  in  consequence  of  the  negligence  of  the 
defendant’s  contractor,  and  that  the  plaintiff  was  lawfully 
in  occupation.  The  defendant,  therefore,  is  liable  for  the 
contractor’s  negligence.  It  is  not  necessary  that  the 
relationship  of  master  and  servant  should  exist.  The 
cases  shew  that  where  the  damage  arises  in  the  doing  of 
the  very  act  which  the  contractor  was  employed  to  do,  the 
employer  is  liable.  Here  the  act  the  contractor  was 
employed  to  do  was  to  remove  the  soil  and  sink  the 
foundation  for  the  defendant’s  house,  below  and  adjoining 
the  plaintiff’s  foundation  wall ; and  therefore,  in  so  doing, 
preventive  measures  should  have  been  taken  to  guard 
against  any  injury  happening  to  plaintiff’s  house,  as,  for 
instance,  the  work  should  have  been  done  in  sections. 
Bower  v.  Peate,  L.  R.  1 Q.  B.  D.  321,  cannot  be  distin- 
guished from  this  case,  and  clearly  shews  that  the  defendant 
is  liable.  The  defendants  rely  on  Butler  v.  Hunter,  7 
H.  & N.  826,  but  that  case  is  clearly  distinguishable. 
There  the  plaintiff  merely  employed  the  contractor  to 
repair  his  house,  and  he  never  authorized  or  contemplated 
the  taking  out  the  brest-summer,  the  negligence  of  remov- 
ing which  caused  the  injury ; but  even  if  there  should  be 
any  conflict  between  the  two  cases,  the  latter  case,  in 
which  no  mention  is  made  of  the  former  one,  should  be 
followed.  The  next  point  is,  that  the  plaintiff' was  entitled 
to  the  lateral  support  for  his  house  from  the  defendant’s 
adjoining  land.  It  was  proved  that  the  plaintiff  had  over 
twenty  years’  possession,  and  the  case  shews  that  by  twenty 
years’  user  or  possession,  the  plaintiff’  acquired  the  right 
to  such  lateral  support : Bonomi  v.  Backhouse,  E.  B.  & E. 
622,  646,  9 H.  L.  503 ; Rowbotham  v.  Wilson,  8 E.  & B. 
123,  8 H.  L.  348 : Goddard  on  Easements,  2nd  ed.,  401 ; 
Hide  v.  Thornborough,  2 C.  &|K.  250 ; Washburn's  Ease- 
ments and  Servitudes,  2nd  ed.,  sec.  436,  p.  518 ; Eno  v. 
Bel  Vecchio,  4 Duer  53,  65 ; Hunt  v.  Peake,  Johnson  C.  C. 
705  ; Humphries  v.  Br ogden,  12  Q.  B.  739 ; Gale  on  Ease- 
ments, 5th  ed.,  359,  378;  63  L.  T.  N.  S.  (Journal  and 
Record)  260.  The  Consol.  Stat.  U.  C.  cli.  88,  sec,  37,  is 
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wide  enough  to  cover  this  case;  but,  even  apart  from 
the  doctrine  of  lateral  support,  the  plaintiff  is  entitled  to 
recover : GrassicJc  v.  City  of  Toronto , 39  U.  C.  R.  306. 

Rock , Q.  C.,  and  H.  J.  Scott , contra.  There  is  no  personal 
default  in  the  defendant.  To  create  any  liability,  the 
relationship  of  master  and  servant  must  exist,  and  not  as 
here,  that  of  employer  and  contractor;  but  even  if  an 
employer  is  liable  for  the  negligence  of  his  contractor, 
there  is  no  liability  under  the  circumstances  of  this  case. 
The  act  which  caused  the  injury  was  not  in  performance 
of  the  act  which  the  plaintiff  was  entitled  to  do.  The 
damage  did  not  necessarily  arise  in  the  excavation  of  the 
trench  for  the  defendant’s  foundation,  but  through  the 
negligent  manner  of  the  performance  of  the  work  by  the 
contractor.  What  caused  the  injury  here  was,  the  fact  of 
the  contractor  digging  below  the  plaintiff’s  foundation,  and 
this  was  the  contractor’s  own  act,  and  not  according  to 
instructions  received  from  the  defendant.  Also,  the  work 
should  have  been  done  in  sections : Butler  v.  Hunter , 7 H. 
N.  826  ; Gillson  v.  North  Grey  R.  W.  Co .,  33  U.  C.  R 128 ; 
Shearman  and  Redfield  on  Negligence,  secs.  73,  76-9. 
Then  as  to  the  question  of  the  right  to  the  lateral  support. 
The  plaintiff  acknowledges  that  his  land  would  not  have 
fallen  if  the  house  had  not  been  built  upon  it,  and  claims 
that  the  fact  of  the  house  standing  there  for  twenty  years, 
gives  him  ipso  facto  a right  to  support  from  the  adjoining 
soil.  The  case  does  not  come  within  Consol.  Stat.  U.  C. 
ch.  88,  as  it  is  not  within  the  class  of  cases  provided  for 
there,  being  merely  a negative  easement : Webb  v.  Bird , 10 
C.  B.  N.  S.  269,  281  ; Shelford’s  Beal.  Prop.  Stats.,  8th  ed.,  6 ; 
Hide  v.  Ihornborough,  2 C.  & K.  250;  Washburn's  Ease- 
ments and  Servitudes,  2nd  ed.,  518;  63  L.  T.  N.  S.,  (Journal 
and  Record)  260.  Not  coming  within  that  statute  such  a 
right  can  only  be  obtained  by  grant,  either  express  or  im- 
plied, neither  of  which  is  attempted  to  be  set  up  here. 


December  29,  1877.  Hagarty,  C.  J. — The  latest  exposi- 
tion of  the  law  as  to  employer  and  contractor  appears  to 
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be  in  Bower  v.  Peate , L.  It.  1 Q.  B.  I).  321,  decided  in  1876. 
In  that  case  the  facts  are  very  like  those  before  us.  The 
declaration  alleged  a possession  of  a house,  and  claimed  a 
right  to  support  from  the  land  adjacent,  and  a -wrongful 
removal  of  that  land  without  sufficient  support,  whereby, 
&c.  Also  a count  for  so  negligently  excavating  the  ground 
adjacent  for  re-building  the  defendant’s  house,  and  in  under- 
pinning the  party  wall,  and  removing  part  of  the  same, 
that  the  plaintiff’s  house  was  injured. 

The  defendant  had  a written  contract  for  his  work,  the 
contractor  stipulating  to  take  on  himself  the  responsibility 
of  shoring  and  supporting  the  adjoining  buildings  as  far  as 
necessary,  and  to  make  good  any  damage  thereto,  &c. 

The  contractor  pulled  down  the  defendant’s  house  and 
excavated  the  soil  to  a lower  depth  than  the  foundation  of 
the  plaintiff’s  wall.  Owing  to  defective  underpinning,  or 
want  of  other  support,  injuries  occurred  to  the  plaintiff’s 
walls,  &c. 

An  elaborate  judgment  is  delivered  by  Cockburn,  0.  J. 
He  says,  at  p,  321 : “ No  question  was  made  on  the  argu^ 
ment  as  to  the  right  of  the  plaintiff  to  the  support  of  the 
adjacent  soil  of  the  defendant  for  his  house,”  &c.  (On  the 
statement  of  the  facts  there  is  no  reference  to  the  age  of 
the  plaintiff’s  house,  whether  built  1 year  or  20  years  before 
the  injuries.)  “The  answer  to  the  defendant’s  contention 
may,  however,  as  it  appears  to  us,  be  placed  on  a broader 
ground,  namely,  that  a man  who  orders  a work  to  be 
executed,  from  which,  in  the  natural  course  of  things, 
injurious  consequences  to  his  neighbour  must  be  expected 
to  arise,  unless  means  are  adopted  by  which  such  conse- 
quences may  be  prevented,  is  bound  to  see  to  the  doing  of 
that  which  is  necessary  to  prevent  the  mischief,  and  cannot 
relieve  himself  of  his  responsibility  by  employing  some  one 
else — whether  it  be  the  contractor  employed  to  do  the 
work  from  which  the  danger  arises,  or  some  independent 
person — to  do  what  is  necessary  to  prevent  the  act  he  has 
ordered  to  be  done  from  becoming  wrongful.  There  is  an 
obvious  difference  between  committing  work  to  a contrac- 
35 — vol.  xxviii  c.p. 
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tor  to  be  executed  from  which,  if  properly  done,  no  injurious 
consequences  can  arise,  and  handing  over  to  him  work  to 
be  done  from  which  mischievous  consequences  will  arise, 
unless  preventive  measures  are  adopted.  While  it  may  be 
just  to  hold  the  party  authorizing  the  work  in  the  former 
case  exempt  from  liability  for  injury,  resulting  from  negli- 
gence which  he  had  no  reason  to  anticipate,  there  is,  on  the 
other  hand,  good  ground  for  holding  him  liable  for  injury 
caused  by  an  act  certain  to  be  attended  with  injurious  con- 
sequences if  such  consequences  are  not  in  fact  prevented, 
no  matter  through  whose  default  the  omission  to  take  the 
necessary  measures  for  such  prevention  may  arise  * * 

Where  work  is  being  executed  from  which  damage  may 
arise  to  others,  and  it  thereby  becomes  incumbent  on  the 
party  doing  or  ordering  it  to  be  done  to  take  measures  to 
prevent  damage  resulting  to  others,  he  cannot  divest  him- 
self of  liability  by  transferring  the  duty  to  a contrac- 
tor.” 

He  particularly  instances  the  cases  of  Pickard  v.  Smithy 
10  C.  B.  N.  S.  470,  and  Gray  v.  Pullen , 5 B.  & S.  970. 

I think  it  is  impossible  to  distinguish  our  case  from  the 
foregoing,  and  that  we  should  accept  it  as  a governing 
authority. 

Against  this  was  urged  the  case  of  Butler  v.  Hunter , 
7 H.  & N.  826,  in  the  Exchequer,  16  years  before. 

I look  upon  the  latest  judgment  as  commending  itself 
much  more  forcibly  to  our  approval  as  a matter  of  reason- 
ing. 

Gillson  v.  North  Grey  P.  W.  Co.,  35  U.  C.  R.  475,  was 
decided  by  our  Court  of  Appeal  about  three  years  ago. 
Fire  had  run  from  the  railway  track  into  the  plaintiff’s 
land,  caused  by  burning  brush,  &c.,  in  clearing  the  track. 
It  may  be  distinguished  from  our  case  in  this,  that  there 
the  defendants  employed  contractors  to  clear  and  grade 
their  track,  a lawful  act  not  likely  to  cause  injury  to 
any  person. 

Draper,  C.  J.,  says,  at  p.  485,  “ The  injury  of  which  the 
plaintiff  complains  did  not  arise  from  anything  which  was 
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required  by  the  contract,  but  from  negligence  in  the  mode 
of  executing  it.  The  defendants  were  in  no  way  parties  to 
this  negligence;  it  is  not  traceable  to  them.  No  doubt 
they  contemplated  the  use  of  fire  to  clear  the  land,  but 
they  neither  contemplated  nor  authorized  the  use  of  it 
negligently.” 

He  had  cited  and  commented  on  Pickard  v.  Smith,  and 
quoted  these  words,  at  p.  484 : “If  an  independent  contractor 
is  employed  to  do  a lawful  act,  and  in  the  course  of  the  work 
he  or  his  servants  commit  some  casual  act  of  wrong  or 
negligence,  the  employer  is  not  answerable  * * The  rule 

is,  however,  inapplicable  to  cases  in  which  the  act  which 
occasions  the  injury  is  one  which  the  contractor  is  employed 
to  do.” 

I think  the  objection  as  to  the  defendant  not  being 
liable  for  the  acts  or  defaults  of  the  contractor  fails. 

Then  it  was  strongly  urged  by  Mr.  Scott  that  the  defen- 
dant had  the  clear  right  to  excavate  in  his  own  soil,  and 
that  the  plaintiff  had  no  right  to  lateral  support,  or  that,  at 
all  events,  any  right  to  such  support  is  limited  to  support 
from  the  land  in  its  original  state,  not  loaded  with  the 
superincumbent  weight  of  the  house. 

The  law  is  stated  in  Bowbotham  v.  Wilson,  8 E.  & B. 
128,  by  Watson,  B.,  speaking  of  working  of  mines  under 
land  of  others,  at  p.  142  : “ The  same  rules  of  law  apply  in 
such  a case  as  to  the  right  of  lateral  support  of  adjoining 
land,  which  is  not  an  easement.  If,  by  digging,  the  adjoin- 
ing land  is  let  down,  the  right  of  compensation  is  on  the 
ground  that  the  adjoining  owner  could  not  use  his  own 
land  to  the  prejudice  of  his  neighbour,  not  on  the  ground 
of  the  disturbance  of  an  easement.  * * The  course  of 

precedents  shews  this  : for  it  is  not  necessary  to  allege  in 
such  case,  that  the  plaintiff  had  the  right  to  support,  * * 
with  this  distinction,  that  the  right  to  support  to  a building 
upon  the  land  is  acquired  by  20  years’  existence,  whereas 
the  land  is  entitled  to  support  in  its  original  state.” 

This  case  was  affirmed  on  appeal  to  the  House  of  Lords* 
8 H.  L.  348. 
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This  principle  is  admitted  as  to  ground  in  Bonomi  v. 
Backhouse , E.  B.  & E.  622,  641,  in  Error  lb.  646,  and  9 
H.  L.  503. 

Erie,  C.  J.,  says,  in  E.  B.  & E.,  at  p.  642:  “ It  is  decided 
that  the  right  to  lateral  support  from  adjoining  land  is  not 
like  the  support  of  one  building  upon  another,  supposed 
to  be  gained  by  grant ; but  is  a right  of  property  passing 
with  the  soil.” 

In  Error,  at  p.  654,  Willes,  J.  says:  “The  right  to  sup- 
port of  land  and  the  right  to  support  of  buildings  stand 
upon  different  footings  as  to  the  mode  of  acquiring  them, 
the  former  being  primd  facie  a right  of  property  analogous 
to  the.  flow  of  a natural  river  * * whilst  the  latter  must 

be  founded  on  prescription  or  grant,  expressed  or  implied.” 

The  houses  there  had  been  in  existence  40  years  before 
the  injury. 

In  the  House  of  Lords  Lord  Wensleydale  says,  at  p.  513  : 
“I  think  it  perfectly  clear  that  the  right  in  this  case  was 
not  in  the  nature  of  an  easement,  but  that  the  right  was  to 
the  enjoyment  of  his  own  property,  and  that  the  obligation 
was  cast  upon  the  owner  of  the  neighbouring  property  not 
to  interrupt  that  enjoyment.” 

Gale  on  Easements,  5th  ed.,  p.  371,  cites  Lord  Ellen- 
borough’s  judgment  in  Stansell  v.  Jollarcl,  MS.  1 Selwyn’s 
N.  P.,  11th  ed.,  457,  that  where  a man  built  a house  at  the 
extremity  of  his  soil,  and  enjoyed  his  building  above  20 
years,  upon  analogy  to  the  rule  as  to  lights,  &c.,  he  had 
acquired  a right  to  a support  from  his  neighbour’s  soil,  so 
that  his  neighbour  could  not  dig  so  near  as  to  remove  the 
support,  but  that  it  was  otherwise  as  to  a house,  &c.,  newly 
built. 

Gay  ford  v.  Nicholls , 9 Ex.  702-8, may  be  referred  to.  Dodd 
v.  Holme , 1 A.  & E.  493,  is  clear,  per  Littledale,  J. ; Wyatt 
v.  Harrison,  3 B.  & Ad.  871 ; Goddard  on  Easements,  2nd 
ed.,  40  et  seq. ; Hide  v.  Thornborough,  2 C.  & K.  250-8,  per 
Parke,  B.,  is  express;  Partridge  v.  Scott,  3.  M.  & W« 
222-8,  per  Alderson,  B. 

The  case  of  Webb  v.  Bird,  10  C.  B.  N.  S.  269,  283,  so 
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strongly  pressed  by  Mr.  Scott,  does  not,  on  examination, 
help  the  defendant. 

There  Willes,  J.,  says,  at  p.  285,  “ The  access  of  light,  like 
the  claim  of  the  owner  of  the  surface  to  the  support  of  the 
subjacent  strata  * * is  of  common  right. 

The  right  to  lateral  support  after  20  years’  user,  and  the 
acquiring  of  a right  thereto  by  user  and  length  of  posses- 
sion, seems  to  be  assumed  without  question  in  Metropolitan 
Board  of  Works  v.  Metropolitan  B.  W.  Co.,  L.  R.  3 C.  P. 
612,  625,  affirmed  in  error,  L.  R.  4 C.  P.  194. 

I wish  to  be  understood  as  not  deciding  that  a 20  years’ 
possession  was  necessary  to  entitle  the  plaintiff  to  recover. 

I think  the  plaintiff  is  entitled  to  judgment. 

Gwynxe,  J. — It  was  contended  in  argument  that  Bower 
v.  Peate , L.  R.  1 Q.  B.  D.  321,  was  an  authority  at 
variance  with  the  previous  case  of  Butler  v.  Hunter , 
7 H.  & N.  826,  which  was  not  cited  in  Bower  v.  Peate. 
However,  a careful  perusal  of  the  cases  upon  which 
Bower  v.  Peate  proceeds,  shews,  I think,  that  there  is  no 
inconsistency  whatever  between  the  judgment  in  that  case 
and  in  Butler  v.  Hunter  in  the  Court  of  Exchequer  : that 
they  both  proceed  on  the  same  principle ; and  that  what  is 
apparently  a difference  in  the  decisions,  is  in  reality  a 
difference  in  the  facts  to  which  the  same  principle  is  in 
each  case  applied. 

In  Ellis  v.  Sheffield  Gas  Co.,  2 E.  & B.  767,  Lord 
Campbell,  C.  J.,  had  said,  at  p.  769  : “I  am  clearly  of  opi- 
nion that,  if  the  contractor  does  the  thing  which  he  is 
employed  to  do,  the  employer  is  responsible  for  that  thing 
as  if  he  did  it  himself.  I perfectly  approve,”  he  proceeds, 
“ of  the  cases  which  have  been  cited,”  namely,  Overton  v. 
Freeman,  11  C.  B.  867,  and  Knight  v.  Fox,  5 Ex.  721. 
In  those  cases  the  contractor  was  employed  to  do  a thing 
perfectly  lawful : the  relation  of  master  and  servant  did 
not  subsist  between  the  employer  and  those  actually  doing 
the  work  : and  therefore  the  employer  was  not  liable  for 
their  negligence.  He  was  not  answerable  for  anything 
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beyond  what  he  employed  the  contractor  to  do,  and  that 
being  lawful,  he  was  not  liable  at  all.  * * It  would  be 

monstrous”  he  adds,  “ if  the  party  causing  another  to  do 
a thing  were  exempted  from  liability  for  that  act,  merely 
because  there  was  a contract  between  him  and  the  person 
immediately  causing  the  act  to  be  done.” 

And  Erie,  J.,  in  that  case,  with  his  usual  perspicuity  of 
analysis,  says,  at  p.  770 : “ As  I understand  the  facts,  the 
cause  of  the  accident  was  the  very  thing  done  in  pursuance 
of  the  specific  directions  of  the  defendants  contained  in 
their  contract ; and  that  in  my  opinion  makes  the  distinc- 
tion between  the  present  case,  and  those  cited,  in  which  the 
cause  of  the  accident  was  the  negligence  of  those  doing  the 
thing,  not  the  thing  itself.” 

The  principle  established  by  this  case  is,  that  where  the 
act  which  causes  the  injury  complained  of  is  purely 
collateral  to  and  arises  incidentally  in  the  manner  of  per- 
forming a work  which  the  person  actually  causing  the 
inj  ury  has  been  lawfully  employed  to  execute,  the  employer 
is  not  liable,  because  he  never  authorized  the  particular  act 
to  be  done  which  caused  the  injury,  but  that  where  the 
employer  has  contracted  with  another  to  do  a particular 
thing,  from  the  doing  of  which  negligently  or  otherwise  the 
injury  arises,  then  the  employer  is  liable. 

In  Reedie  v.  London  and  North  Western  R.  W.  Co.  4 
Ex.  244,  Rolfe,  B.,  pronouncing  the  judgment  of  the  Court, 
says,  at  p.  256  : “ It  is  not  necessary  to  decide  whether,  in 
any  case,  the  owner  of  real  property,  such  as  land  or  houses, 
may  be  responsible  for  nuisances  occasioned  by  the  mode 
in  which  his  property  is  used  by  others  not  standing  in 
the  relation  of  servants  to  him,  or  part  of  his  family.  It 
may  be,  that  in  some  cases  he  is  so  responsible.  But  then, 
his  liability  must  be  founded  on  the  principle,  that  he  has 
not  taken  due  care  to  prevent  the  doing  of  acts  which  it 
was  his  duty  to  prevent,  whether  done  by  his  servants  or 
others.”  In  each  case  he  would  violate  the  law  sic  utere 
tuo  ut  alienum  non  Icedas. 

In  Knight  v Fox,  5 Ex.  721,  Parke,  B.,  explains  that  the 
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term  nuisance,  as  used  by  Rolfe,  B.,  in  Reedie  v.  London 
and  North-Western  R.  W.  Co.,  means  a nuisance  as  con- 
nected with  a man’s  house  or  with  his  fixed  property,  not 
in  the  sense  of  a public  nuisance. 

Hole  v.  Sittingbourne  and  Sheerness  R.  W.  Co.,  6 H.  & 
N.  488,  proceeded  upon  the  principle  as  laid  down  in  Ellis 
v.  Sheffield  Gas  Co.,  2 E.  & B.  767. 

Pollock,  C.B.,  in  pronouncing  his  judgment  states  the  prin- 
ciple thus,  at  p.  497  : “ Where  the  act  complained  of  is  purely 
collateral,  and  arises  incidentally  in  the  course  of  the  per- 
formance of  the  work,  the  employer  is  not  liable,  because 
he  never  authorized  that  act — the  remedy  is  against  the 
person  who  did  it.  That,  however,  generally  affords  but  a 
poor  compensation  to  the  party  injured;  for  the  wrongdoer 
is  usually  a common  workman.  Then  comes  the  inquiry, 
who  is  the  master  ? The  contractor.  In  such  cases  the 
employer  is  not  responsible.  But  when  the  contractor  is 
employed  to  do  a particular  act,  the  doing  of  which  pro- 
duces mischief,  another  doctrine  applies.  * * Where  a man 
employs  a contractor  to  build  a house,  who  builds  it  so  as  to 
darken  another  person’s  windows,  the  remedy  is  not  against 
the  builder  but  the  owner  of  the  house.  * * In  such  cases 
it  is  the  duty  of  the  owner  of  the  soil  to  enquire  what  is  in 
the  course  of  being  done — to  know  what  is  the  plan — to  see 
that  the  materials  are  good,  and  to  take  care  that  no  mischief 
ensues.” 

Wilde, B., says, at  p.  500:  “When  we  come  to  formulate  the 
principle  in  words,  there  is  some  little  difficulty.  The  dis- 
tinction appears  to  me  to  be  that,  when  work  is  being  done 
under  a contract,  if  an  accident  happens  and  an  injury  is 
caused  by  negligence  in  a matter  entirely  collateral  to  the 
contract,  the  liability  turns  on  the  question  whether  the 
relation  of  master  and  servant  exists.  But  when  the  thing 
contracted  to  be  done  causes  the  mischief,  and  the  injury 
can  only  be  said  to  arise  from  the  authority  of  the  employer 
because  the  thing  contracted  to  be  done  is  imperfectly  per- 
formed, there  the  employer  must  be  taken  to  have  authorized 
the  act  and  is  responsible  for  it.” 
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This  case  was  decided  in  H.  T.,  1861,  and  in  the  follow- 
ing T.  T.  was  recognized  as  conclusive,  and  followed  in  the 
C.  B.,  in  Pickard  v.  Smith , 10  C.  B.  N.  S.  470. 

Williams,  J.,  pronouncing  the  judgment  of  the  Court, 
states  the  principle  thus,  at  p.  480  : “ If  an  independent 
contractor  is  employed  to  do  a lawful  act,  and  in  the 
course  of  the  work  he  or  his  servants  commit  some  casual 
act  of  wrong  or  negligence,  the  employer  is  not  answerable. 
* * That  rule  is,  however,  inapplicable  to  cases  in  which 
the  act  which  occasions  the  injury  is  one  which  the  con- 
tractor is  employed  to  do ; nor,  by  a parity  of  reasoning,  to 
cases  in  which  the  contractor  is  intrusted  with  the  per- 
formance of  a duty  incumbent  upon  his  employer,  and 
neglects  its  fulfilment,  whereby  an  injury  is  occasioned.” 

Now,  in  H.  T.  1862,  Butler  v.  Hunter,  7 H.  & N.  826, 
came  before  the  same  Judges  by  whom  Hole  v.  Sitting - 
bourne  and  Sheerness  R.  W.  Co.,  6 H.  & N.  488,  was 
decided ; and  it  is  plain  that  those  learned  Judges  had 
no  idea  that  their  decision  in  the  latter  case  before  them 
was  in  any  way  inconsistent  with  their  prior  judgment. 
Yet  the  judgment  in  Butler  v.  Hunter  is,  precisely  as  incon- 
sistent with  Hole  v.  Sittingbourne  and  Sheerness  R.  W. 
Co.,  as  it  is  with  Bower  v.  Peate,  L.  R.  1 Q.  B.  D.  321, 
which  proceeds  upon  the  same  principle  as  Ellis  v.  Sheffield 
Gas  Co.,  Hole  v.  Sittingbourne  and  Sheerness  R.  W.  Co.,  and 
Pickard  v.  Smith  had  proceeded. 

The  learned  Judges,  in  pronouncing  judgment  in  Butler 
v.  Hunter,  proceed  upon  the  same  principle,  and  take 
pains  to  distinguish  Butler  v.  Hunter  from  those  other 
cases  by  a difference  in  the  facts  to  which  the  principle  is 
to  be  applied. 

Pollock,  C.  B., at  p.  832,  says:  “No  doubt, where  the  act 
is  in  itself  a nuisance”  (and  this  term  nuisance  is  to  be 
read  in  the  sense  declared  by  Parke,  B.,  in  Knight  v.  Fox,. 
to  be  attributed  to  the  same  term  in  Reedie  v.  London 
and  North-  Western  R.  W.  Co.,  namely,  a private  nuisance 
as  connected  with  a man’s  house  or  fixed  property),  “ the 
party  who  employs  another  to  do  it  is  responsible  for  all 
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the  consequences,  for  there  the  maxim  qui  facit  per  alium 
facii  per  se  applies ; hut  where  the  mischief  arises,  not  from 
the  act  itself,  hut  the  improper  mode  in  which  it  is  doner 
the  person  who  ordered  it  is  not  responsible,  unless  the  rela- 
tion of  master  and  servant  exists.”  And  on  those  grounds 
the  employer  was  held  not  to  he  liable,  in  Butler  v.  Hunter. 

Wilde,  B.,  says:  “Hole  v.  Sittingbourne  and  Sheerness  R. 
W.  Co.,  is  distinguishable.  There  it  is  said,  that  where  the 
act  itself  has  caused  the  injury,  the  person  who  ordered  it  is 
responsible ; but  where  the  injury  happened  from  some- 
thing collateral  in  the  course  of  carrying  out  the  order,  he  is 
not  responsible.” 

Now  in  Butler  v.  Hunter,  the  facts  were,  that  the  owner 
of  the  house,  the  defendant  in  the  action,  through  the  intro- 
duction of  an  architect  employed  a person  to  do  repairs  to 
a house  which  had  been  damaged  by  fire.  The  extent  of 
his  order  was  simply  to  repair  the  house  in  a proper  and 
workmanlike  manner.  Of  the  existence  of  the  brest- 
summer,  the  negligent  mode  of  the  removal  of  which  caused 
the  injury,  he  may  have  been,  and,  so  far  as  appears,  was 
wholly  ignorant,  however  he  gave  no  order  whatever  as  to 
its  removal,  and  he  may  have  been,  and  so  far  as  appears 
was  wholly  ignorant  of  there  being  any  necessity  for  its 
removal.  He  could  therefore  in  no  sense  be  said  to  have 
given  any  order  for  its  removal.  Its  removal  was  a matter 
wholly  collateral  therefore  to  his  order  to  make  repairs, 
and  arose  incidentally  in  the  mode  of  the  performance  by 
the  contractor  of  the  simple  order  he  had  received,  namely, 
to  do  all  necessary  repairs  in  a proper  and  workmanlike 
manner.  In  that  case,  therefore,  in  accordance  with  the  prin- 
ciple as  laid  down  in  the  above  cases  and  others,  it  was 
necessary  to  enquire  whether  the  relation  of  master  and 
servant  existed,  and,  it  being  held  that  it  did  not,  the  defen- 
dant was  held  not  to  be  liable. 

The  case  was  in  fact  similar  to  the  case  put  by  Platt,  B., 
in  Beedie  v.  London  and  North-  Western  B.  W.  Co.,  4 Ex., 
at  p.  253  : “ Suppose  the  occupier  of  a house  were  to  direct 
a bricklayer  to  make  certain  repairs  to  it,  and  one  of  his 
36 — YOL.  XXVIII  C.P. 
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workmen  through  his  clumsiness  were  to  let  a brick  fall 
upon  a passer  by,  is  the  owner  to  be  liable  ?” 

But  in  Bower  v.  Peate,  L.  R.  1 Q.  B.  D.  321,  as  in  the  case 
before  us,  part  of  the  order  which  the  employers  in  each  case 
gave  was  to  sink  the  foundation  upon  their  own  lands  to  a 
depth  below  and  adjoining  to  the  foundation  wall  of  the 
plaintiff’s  house.  Here  the  principle  applied  sic  utere  tuo 
ut  alium  non  Icedas,  and  according  to  the  principle  as  laid 
down  in  the  above  cases  qui  facit  per  alienum  facit  per  se , 
having  ordered  this  act  to  be  done  (from  the  doing  of  which 
the  mischief  ensued),  the  duty  became  imposed  upon  the 
employer  to  take  care  that  it  was  done  so  as  to  avoid  mis- 
chief. The  act  which  caused  the  mischief  was  not  collateral 
to  the  act  which  the  employer  ordered  to  be  done,  but  was 
the  very  act  itself  of  sinking  his  own  foundation  so  close 
to  and  below  the  foundation  of  the  plaintiff’s  house;  it  was  a 
wrongful  act  therefore  to  suffer  that  to  be  done  in  his  own 
soil  which,  in  the  manner  of  its  being  done,  operated  as  a 
nuisance,  and  caused  injury  to  the  plaintiff’s  house.  Bower 
v.  Peate  introduces  no  doctrine  different  from  that  laid 
down  in  the  cases  above  quoted.  Batter  v.  Hunter  is  a 
case  of  injury  arising  from  an  act  collateral  to  and  inci- 
dentally arising  in  the  negligent  mode  of  the  performance 
of  the  thing  which  the  defendant  had  ordered  to  be  done. 
Boiuer  v.  Peate  is  the  case  of  injury  arising  from  an  act 
expressly  ordered  by  the  defendant  to  be  done,  and  which 
was  a wrongful  act  if  not  done  so  as  to  avoid  injury  to  the 
plaintiff.  That  the  act  was  wrongful  by  reason  of  its  not 
being  done  so  as  to  prevent  injury,  Bower  v.  Peate  and 
Bonomi  v.  Backhouse  decided,  and  the  plaintiff’s  cause  of 
action  is  complete,  in  my  opinion,  whether  his  house  was 
an  ancient  house  or  not. 

However,  I concur  in  the  judgment  of  the  Chief  Justice, 
that  the  plaintiff  by  twenty  years’  user  acquired,  if  that  were 
necessary  to  maintain  this  action,  the  right  to  support 
which  he  claims  for  his  house  from  the  defendant’s  adjacent 
soil. 

Galt,  J.,  concurred. 


Rule  discharged. 
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WESTGATE  V.  WESTGATE. 

^Ejectment — Agreement  for  purchase — Equitable  right  to  possession — Specific 
performance — Conveyance. 

'In  ejectment  defendant  set  up  an  equitable  defence,  that  he  had  been 
induced  to  work  and  serve  the  plaintiff  and  manage  his  affairs  for  many 
years,  by  plaintiff’s  representations,  promise,  and  agreement,  to  give 
him  the  land  and  the  immediate  possession  thereof,  as  a reward  there- 
for : that  defendant  was  put  into  possession  accordingly  and  worked  the 
land  and  made  improvements,  &c.  : that  subsequently  in  furtherance  of 
such  representations,  &c.,  and  in  consideration  of  such  work  and  ser- 
vices, plaintiff  signed  a written  agreement  to  give  defendant  the  land, 
thereby  confirming  him  in  possession ; and  defendant  thereafter  made 
improvements  and  was  assessed  and  paid  the  taxes  : that  defendant  had- 
paid  the  full  consideration  and  performed  all  conditions  to  entitle  him 
to  hold  possession  of  the  land  and  to  all  the  plaintiff’s  rights  therein. 
At  the  trial  the  equitable  defence  was  proved,  the  agreement  men- 
tioned having  been  signed  in  1865  ; but  it  was  urged  that  because 
defendant,  being  out  of  possession,  had  in  1874,  procured  one  E.,  the 
plaintiff’s  tenant,  to  give  him  possession  informing  him  of  his  claim, 
and  had  paid  the  plaintiff  $70  rent  due  by  E.,  he  was  estopped  from 
denying  the  plaintiff’s  title  ; and  further,  that  defendant,  having  been 
out  of  possession  for  nine  years,  was  estopped  by  his  laches. 

-Held,  that  under  the  A.  J.  Act  defendant  was  entitled  to  hold  the  pos- 
session, and  to  have  the  agreement  specifically  performed,  though 
before  that  Act  he  must  have  filed  his  bill  for  specific  performance, 
and  for  an  injunction  restraining  the  ejectment : that  neither  the  man- 
ner in  which  he  obtained  possession,  nor  his  laches  could  defeat  his 
right  to  specific  performance  of  the  agreement  which  had  been  fully 
executed  on  his  part.  The  verdict  for  defendant  was  therefore  ordered 
to  stand,  and  a decree  made  for  a perpetual  injunction  against  the 
ejectment,  and  for  a conveyance  of  the  land. 

Remarks  upon  the  loose  system  of  pleading  adopted  with  regard  to 
equitable  defences  in  ejectment. 

This  was  an  action  of  ejectment  brought  to  recover  the 
west  quarter  of  lot  No.  29  in  the  5th  concession  south  of 
the  Egremont  road,  in  the  township  of  Warwick,  contain- 
ing by  admeasurement  50  acres. 

The  defendant  appeared  and  claimed  title  to  the  land  in 
question  under  an  agreement  in  writing  made  by  the  plain- 
tiff to' the  defendant. 

And  for  a defence  upon  equitable  grounds  the  defendant 
said  : that  long  before  the  commencement  of  this  suit  he, 
the  defendant,  was  induced  to  work  and  serve  the  plaintiff 
and  manage  his  affairs  for  a great  number  of  years  by 
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means  of  the  representations,  promise,  and  agreement  on 
the  part  of  the  plaintiff  that  he  would,  amongst  other 
things,  give  him,  the  defendant,  the  land  in  the  plaintiff’s 
writ  described,  and  the  immediate  possession  thereof,  as 
reward  in  that  behalf  for  such  work  and  services ; and  the 
said  defendant  was  admitted  and  entered  into  possession  of 
the  said  land  accordingly,  and  made  improvements  thereon; 
and  the  said  defendant  on  the  faith  of  such  representations 
promise,  and  agreement  on  the  part  of  the  plaintiff,  accord- 
ingly worked  with  and  served  the  plaintiff  and  managed 
his  aflairs  for  a great  number  of  years,  and  by  his  diligence, 
industry,  and  care  during  that  time  contributed  much 
towards  the  accumulation  of  the  plaintiff’s  property.  And 
the  said  plaintiff,  in  furtherance  of  such  representations, 
promise,  and  agreement,  and  in  consideration  of  such  work 
and  services,  made  an  agreement  in  writing,  dated  the 
22nd  day  of  November,  1865,  and  signed  the  same,  and 
delivered  it  to  the  defendant,  whereby  he  agreed  to  give 
the  land  and  premises  in  the  plaintiff’s  writ  described  to 
him,  the  defendant,  and  the  said  defendant  was  then  and 
theretofore  confirmed  in  the  possession  of  the  said  land  by 
the  plaintiff ; and  on  the  faith  of  such  representations,  pro- 
mise, and  agreement  the  defendant  thereafter  made  improve- 
ments on  the  said  land,  and  was  assessed  for  the  same,  and 
paid  taxes  thereon.  And  the  said  defendant,  long  before 
the  commencement  of  this  suit,  had  paid  the  full  considera- 
tion for  the  purchase  of  the  said  land,  and  had  performed 
all  conditions  within  the  time  and  in  the  manner  necessary 
to  entitle  him  to  hold  possession  of  the  said  land  under  the 
terms  and  conditions  of  the  said  representations,  promise,, 
and  agreement,  and  to  entitle  him  to  all  the  rights  which 
were  ever  held  by  the  plaintiff  therein. 

The  plaintiff  filed  no  reply  whatever  to  this  defence  upon 
equitable  grounds. 

The  cause  was  tried  before  Harrison,  C.  J.,  without  a 
jury,  at  London,  at  the  Fall  Assizes  of  1877. 

At  the  trial  the  defendant  admitted  the  plaintiff ’s  title, 
save  as  affected  by  the  defence  upon  equitable  grounds,  and 
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resting  solely  upon  that  defence  began  and  gave  evidence 
thereof,  producing  from  the  registry  office  a certified  copy 
of  a memorial  of  the  instrument  relied  upon  in  his  defence 
upon  equitable  grounds,  registered  in  the  registry  office 
upon  the  9th  December,  1865,  which  was  in  the  words  fol- 
lowing : 

“ A memorial  to  be  registered  pursuant  to  the  statute  in  such 
case  made  and  provided,  of  an  instrument  in  writing  made  in  the 
following  terms : 

“Warwick,  Nov.  22,  1865. 

“ I,  Thomas  Westgate,  do  here  agree  to  give  to  my  son,  Jarvis 
Westgate,  the  fifty  acres  known  as  the  west  quarter  of  lot  29, 
fifth  concession  S.  E.  R.  Warwick ; also  $400  to  be  paid,  $200 
each  year,  for  the  space  of  two  years ; also  the  west  half  of  lot  30 
in  the  same  township,  to  he  given  free  of  rent.” 

(Signed)  “ Thomas  Westgate.” 
(Signed)  “Jarvis  Westgate.” 

(Signed)  “William  Legate,  Witness.” 

(Signed)  “George  Westgate,  Witness.” 

Upon  this  instrument  being  produced  it  was  admitted,  on 
behalf  of  the  plaintiff,  that  it  was  the  copy  of  an  agreement 
which  had  been  signed  by  the  plaintiff. 

Upon  behalf  of  the  defendant  leave  was  asked  to  amend 
his  equitable  plea  or  defence  by  adding  a prayer  for  a 
conveyance. 

The  learned  Chief  J ustice  refused  to  grant  leave  to  make 
this  amendment. 

Evidence  was  thereupon  entered  into  upon  behalf  of  the 
defendant  for  the  purpose  of  shewing  the  consideration  for 
the  signing  of  the  agreement  by  the  plaintiff,  and  the  per- 
formance by  the  defendant  of  the  work  and  services  which 
was  alleged  to  have  been  the  consideration  for  the  agree- 
ment. And  it  was  admitted  that  in  1864,  5,  6,  the  land 
was  assessed  in  the  name  of  the  defendant. 

In  the  course  of  the  cross-examination  of  the  defendant 
it  appeared  that  in  1874,  the  defendant  procured  one 
Edwards,  who  was  then  in  possession  as  tenant  of  the 
plaintiff,  to  give  up  possession  to  him.  The  defendant 
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having  thus  obtained  possession,  after  however  informing 
Edwards  of  the  nature  of  his,  the  defendant’s,  claim  to  the 
land,  had  himself  assessed  for  the  land  in  1875,  and  1876  ; 
but  in  1875,  upon  behalf  of  Edwards,  he  paid  the  plaintiff 
$70  by  way  of  rent  due  from  Edwards  to  the  plaintiff. 

The  defendant’s  contention  was  that  he  had  done  every- 
thing on  his  part : that  he  was  in  fact  put  in  possession 
under  the  agreement : that  he  retained  such  possession  for 
some  year-s,  and  until  the  plaintiff,  wrongfully  acting 
under  his  legal  title,  let  the  premises  to  a tenant,  whom  the 
defendant  procured  to  surrender  the  possession  to  him,  and 
that  now  all  he  wanted  was  the  execution  of  a legal  con- 
veyance to  make  a title,  he  contended  was  good  in  equity 
and  good  at  law. 

At  the  close  of  the  defendant’s  evidence  it  was  contended 
for  the  plaintiff  that  the  defendant  having  gone  into  pos- 
session under  Edwards,  the  tenant  of  the  plaintiff,  could 
not  now  set  up  title  in  himself.  And  further,  that  the 
defendant  was  estopped  by  laches  from  claiming  equitable 
relief. 

The  learned  tChief  Justice  overruled  the  last  objection 
and  reserving  to  the  plaintiff  the  right  of  moving  upon  the 
first  objection,  evidence  was  entered  into  upon  the  part 
of  the  plaintiff 

At  the  close  of  the  evidence  the  learned  Chief  Justice 
found  that  the  equitable  plea  or  defence  was  proved ; and 
he  rendered  a verdict  for  the  defendant,  subject  to  the  first 
objection  taken  as  to  the  entry  of  the  defendant  under 
Edwards. 

In  Michaelmas  Term,  November  23, 1877,  Osier  obtained 
a rule  nisi  to  set  aside  the  verdict,  and  to  enter  a verdict 
under  the  Law  Act  for  the  defendant,  on  the  grounds, 
1.  That  the  defendant,  having  obtained  possession  frormthe 
plaintiff’s  tenant,  could  not  dispute  the  plaintiff’s  title; 
and  2.  That  the  defendant  was  disentitled  by  laches  from 
obtaining  specific  performance  of  the  agreement  alleged  in 
the  equitable  defence. 
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During  the  same  term,  December  7,  1877,  McMahon,  Q.C.,, 
shewed  cause.  The  learned  Chief  Justice  at  the  trial  found 
that  the  equitable  defence  was  proved.  Under  sec.  4 of  the 
Administration  of  Justice  Act  1873,  the  defendant  is  not 
compelled  to  bring  a suit  for  specific  performance,  but  is 
entitled  to  the  necessary  relief  in  this  suit.  He  is  therefore 
entitled  to  hold  his  possession  and  to  have  a conveyance  of 
the  land.  The  defendant  by  obtaining  the  possession  from 
Edwards,  the  plaintiff’s  tenant,  is  not  estopped  from  denying 
the  plaintiff’s  title,  as  he  claims,  by  title  paramount  through 
the  plaintiff : Cooper  v.  Blandy,  1 Bing.  N.  C.  45  ; Nunn  v. 
Fabian,  L.  It.  1 Oh.  35 ; Orr  v.  Orr,  21  Grant  397 ; Jibb  v. 
Jibb,  24  Grant  487  ; Freeman  v.  Freeman,  3 Am.  657 
Armstrong  v.  Armstrong,  21  C.  P.  4,  8 ; Ball  v.  Cullimore , 
2 iC.  M.  & It.  120;  Carrick  v.  Smith,  34  U.  C.  It.  401* 
There  were  clearly  no  laches. 

Osier,  contra.  The  Administration  of  Justice  Act  merely 
enables  a defendant  in  possession  to  set  up  such  facts  as  in 
equity  would  entitle  him  to  relief,  and  therefore  to  retain 
his  possession  ; but  it  does  not  enable  a defendant,  as  here, 
to  get  possession  collusively  and  then  to  defend  such  pos- 
session, which  he  otherwise  could  not  have  got.  The 
defendant  having  obtained  the  possession  from  Edwards, 
the  plaintiff’s  tenant,  and  entered  as  tenant,  and  paid  rent, 
is  estopped  from  denying  the  plaintiff’s  title.  The  plaintiff 
is  therefore  entitled  to  recover  the  possession,  and  the  defen- 
dant must  bring  a suit  for  specific  performance.  The 
defendant  was  guilty  of  such  laches  as  estopped  him  from 
claiming  any  equitable  relief ; for  it  was  proved  that  he 
had  been  out  of  possession  for  more  than  nine  years,  and  had 
never  taken  any  steps  to  have  his  title  perfected  : Doe  dem. 
Ellerbrock  v.  Flynn,  1 C.  M.  & It.  137 ; Hely  v.  Canada 
Co.,  23  C.  P.  597 ; Kyle  v.  Stocks,  31  U.  C.  It.  47  ; Doe  dem . 
Miller  v.  Tiffany,  5 U.  C.  It.  79,  87 ; Doe  dem.  Mill  v.  Mill. 
2 U.  C.  R.  26  ; Taylor's  Equity  Jurisprudence,  p.  255,  sec. 
582  ; Fry  on  Specific  performance,  p.  320,  sec.  732. 
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December  29,  1877.  Gwynne,  J.,  delivered  the  judg- 
ment of  the  Court. 

If  this  were  a case  brought  down  to  trial  under  the  law 
as  it  stood  before  the  passing  of  the  Administration  of 
Justice  Act  of  1873,  the  objection  which  is  taken  here 
must  have  prevailed,  namely,  that  the  defendant  having 
got  possession  under  the  plaintiff’s  tenant  could  not  resist 
at  law  the  plaintiff’s  recovery,  but  would  have  been 
driven  to  file  his  bill  in  equity  for  specific  performance, 
grounding  his  claim  upon  the  matters  alleged  here  in  his 
defence  upon  equitable  grounds,  praying  an  injunction  to 
restrain  the  proceedings  in  ejectment  in  the  meantime. 

In  Pyke  v.  Norihwood , 1 Beav.  152,  a house  and  premises 
had  been  let  to  a tenant  for  two  years,  with  an  option  of 
purchasing  within  that  period.  The  tenant  entered  into 
possession,  and  some  time  after  the  two  years  had  expired 
filed  a bill  for  specific  performance  of  the  agreement  for 
purchasing.  The  landlord  insisting  that  the  option  not 
having  been  exercised  within  the  time  limited  was  lost, 
brought  his  ejectment,  whereupon  the  tenant  moved  for  an 
injunction  restraining  the  proceeding  at  law. 

The  Master  of  the  Rolls  considered,  from  the  subsequent 
•conduct  of  the  parties,  that  the  contract  for  purchase  still 
existed,  but  he  said  he  would  not  grant  the  injunction 
except  on  the  terms  of  the  plaintiff,  the  tenant,  undertaking 
to  continue  to  pay  the  rent  without  prejudice.  And  subse- 
quently the  injunction  went  upon  payment  of  the  purchase 
money  into  Conrt. 

In  Grafton  v.  Griffin , 1 Russ.  & My.  336,  where  a plain- 
tiff* in  equity  had  by  forcible  entry  obtained  possession  of 
premises  to  which  he  was  asserting  an  equitable  title,  it 
was  held  that  the  Court  would  not  interfere  in  such  a case 
to  prevent  the  other  party  recovering,  if  he  could,  at  law, 
the  possession  of  which  he  had  been  forcibly  deprived. 

Whether  that  case  would  have  been  a sufficient  authority 
to  prevent  a Court  of  Equity  under  the  old  law  restraining 
this  action  of  ejectment  at  the  suit  of  the  defendant — if  the 
fact  should  appear  to  be,  as  alleged  here,  that  the  defendant 
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had  paid  the  full  consideration  and  had  himself  been  put 
into  possession  of  the  land  in  pursuance  of  the  agreement, 
which  he  held  for  some  years,  and  until  the  plaintiff  in  this 
action  of  ejectment  had,  as  is  contended,  wrongfully  entered 
and  put  a tenant  in  possession,  whereupon  the  defendant,  as- 
serting his  equitable  claim  and  title  to  the  land,  proceeded 
to  give  up  the  possession  to  him, — it  is  not  necessary  no  w to 
determine,  because  the  effect  of  the  Administration  of  Jus- 
tice Act  of  1873,  is,  as  it  seems  to  me,  to  place  the  defen- 
dant, setting  up  this  equitable  defence,  in  the  same  position 
upon  the  trial  of  the  ejectment  as  he  would  have  been 
under  the  old  law  at  the  hearing  of  his  cause  instituted  to 
obtain  specific  performance,  when,  in  case  he  should  succeed, 
he  would  be  entitled  as  of  course  to  a perpetual  injunction: 
Green  v.  Low , 22  Beav.  625  ; Frank  v.  Basnett,  2 M.  & K. 
618 ; Phelps  v.  Prothero,  7 DeG.  McN.  & G.  723. 

By  the  4th  section  of  the  Act  of  1873,  it  is  enacted  that 
any  defendant  in  an  action  of  ejectment  may,  in  addition 
to  the  notice  denying  the  plaintiff’s  title  and  asserting  title 
in  himself,  state  by  way  of  defence  any  facts  which  entitle 
him  on  equitable  grounds  to  retain  possession. 

And  by  the  sixth  section,  when  a defence  upon  equitable 
grounds  is  set  up,  the  plaintiff  may,  within  the  same  time 
as  he  may  now  reply  to  a plea  on  equitable  grounds  in  any 
other  action,  file  a statement  setting  up  any  facts  which 
avoid  such  defence  on  equitable  grounds. 

Or  by  the  seventh  section,  instead  of  filing  such  a state- 
ment, he  may  demur  to  the  statement  of  facts  filed  by  the 
defendant,  or  he  may  file  a statement  in  reply  as  to  part 
and  demur  as  to  other  part. 

And  then  by  the  eighth  section,  it  is  enacted  that,  for  the 
purpose  of  giving  effect  to  these  provisions,  and  for  causing 
complete  and  final  justice  to  be  done  in  all  matters  in  ques- 
tion in  any  action  at  law,  the  Court,  or  a Judge  thereof, 
according  to  the  circumstances  of  the  case,  may  at  the  trial 
or  at  any  other  stage  of  an  action  or  other  proceeding,  make 
such  order  or  decree  as  the  equitable  rights  of  the  parties 
respectively  require,  and  may  as  fully  dispose  of  the 
37 — vol.  xxviii  c.p. 
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rights  and  matters  in  question  as  a Court  of  Equity  could 
do. 

A looseness  in  practice  appears  to  prevail  in  relation  to 
those  equitable  defences,  which  is  to  be  deplored.  In  eject- 
ments seldom,  if  ever,  is  any  statement  in  reply  filed  to  the 
statement  of  the  defendant.  The  practice  appears  to  be  to 
put  the  defendant  to  the  proof  of  all  that  is  material  and 
necessary  to  support  his  equitable  defence,  as  if  a pleading 
had  been  filed  denying  the  truth  of  the  allegations  con- 
tained in  the  statement.  That  has  been  the  course  pursued 
here  ; but,  in  the  absence  of  any  statement  in  reply,  is  it 
competent  for  the  plaintiff*  to  set  up  and  rely  upon  any  new 
matter  in  answer  to  the  defendant’s  statement ; and  assum- 
ing him  to  be  allowed  to  file  at  the  trial  a statement  in 
reply,  could  the  matter  now  relied  upon,  namely,  as  to  the 
manner  in  which  the  defendant  obtained  possession  from 
Edwards,  be  set  up  as  affording  any  answer  to  an  action  for 
specific  performance  of  the  agreement  to  convey  the  land 
in  question  to  the  defendant  ? Clearly  not,  as  it  appears  to 
me.  The  right  to  a formal  execution  of  a legal  conveyance 
must  be  determined  wholly  irrespective  of  the  possession,  or 
of  any  consideration  of  the  manner  in  which  it  is  obtained. 

Here,  the  sole  question  raised  at  the  trial  was,  was  tho 
defendant’s  right  to  have  the  agreement  which  he  relied  upon 
specifically  performed  established The  fact  of  the  execu- 
tion of  the  agreement  was  admitted  by  the  plaintiff  at  the 
outset.  The  defendant  then  proceeded  to  shew  what  was 
the  consideration  for  the  agreement,  and  that  he  had  ful- 
filled it  in  all  things  upon  his  part,  to  entitle  him  to  the 
execution  of  a legal  conveyance. 

Now,  if  he  should  succeed  in  establishing  those  facts,, 
how  could  the  manner  of  his  obtaining  possession  defeat 
his  right  to  have  specific  performance  of  an  agreement 
admitted  to  have  been  entered  into,  and  his  part  of  which 
had  been  fully  executed. 

Under  the  old  law  the  point  could  not  have  been  urged 
as  a defence  to  a bill  for  specific  performance.  The  man- 
ner of  obtaining  possession  would  be  an  element  to  be 
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taken  into  consideration  upon  a motion  for  an  interim 
injunction  to  stay  proceedings  at  law  until  the  hearing  ; 
but  no  defence  to  the  equity  established  to  have  a decree 
for  specific  performance. 

The  object  of  the  amendment  of  the  law  is  to  prevent 
the  necessity  of  multiplicity  of  suits,  and  to  enable  the 
Court  of  law,  upon  the  equity  being  established,  to  give 
the  same  relief  as  a Court  of  Equity  alone  could  formerly.. 

The  objection,  therefore,  as  to  the  manner  in  which  the 
defendant  admits  he  obtained  possession,  cannot  defeat  his 
right  to  a decree  in  equity  if  otherwise  entitled  to  it. 

Then  it  is  contended  that  the  defendant  by  his  own 
laches  has  lost  his  right  to  a decree  in  equity  for  specific 
performance. 

If  the  matter  set  up  by  the  defendant  by  way  of  equi- 
table defence  should  be  established,  it  is  a misapplication, 
as  it  appears  to  me,  of  terms  to  apply  the  objection  of 
laches  to  the  defendant  in  this  case. 

Laches  cannot,  in  the  sense  of  being  a bar  to  equitable 
relief,  with  any  degree  of  propriety  be  attributed  to  a 
person  who  has  paid  the  full  consideration  of  an  agree- 
ment, and  has  done  everything  necessary  for  him  to  do  to 
entitle  him  to  a legal  conveyance. 

The  defendant’s  contention  is,  that  he  has  done  every- 
thing on  his  part : that  he  was  in  fact  put  in  possession 
under  the  agreement  : that  he  retained  such  possession 
for  some  years,  and  until  the  plaintiff,  wrongfully  acting 
under  his  legal  title,  let  the  premises  to  a tenant,  whom 
the  defendant  procured  to  surrender  the  possession  to 
him,  and  that  now  all  he  wants  is,  the  execution  of  a legal 
conveyance  to  make  a title,  he  contends  is  good  in  equity, 
good  at  law. 

It  would  be  singular  if,  under  such  circumstances,  the 
plaintiff  could  successfully  persuade  the  Court  that  the 
defendant  not  having  filed  his  bill  to  compel  the  execu- 
tion of  a legal  conveyance,  should  deprive  him  of  the  bene- 
fit of  a contract  fully  executed  upon  his  part.  See  Clarke 
v.  Moore , 1 Jones  & Lat.  723,  where  Lord  Chancellor 
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Sugden  says,  at  p.  727,  he  had  never  heard  the  doctrine  of 
laches  applied  to  a contract  which  was  in  point  of  fact 
executed. 

The  learned  Chief  Justice  has  found  the  equitable  de- 
fence set  up  to  be  proved.  Why  he  refused  to  permit  the 
defendant  to  add  the  prayer  for  a conveyance,  does  not 
appear.  Perhaps  it  was  because  he  may  have  thought 
that  if  the  equitable  defence  should  be  established,  the 
Administration  of  Justice  Act,  1873,  sufficiently  authorized 
the  Court  to  grant  a decree  for  a conveyance.  That  it 
is  sufficient  I think  there  can  be  no  doubt,  and  I think 
we  should  be  thwarting  the  spirit,  and  intent,  and  the  letter, 
also  of  that  Act,  if,  in  a simple  case  like  this,  where  no 
further  enquiry  of  any  nature  is  necessary  to  enable  the 
Court  to  do  complete  and  final  justice,  we  did  not  give 
effect  to  the  finding  of  the  learned  Chief  Justice  as  to  the 
establishment  of  the  equitable  defence  by  giving  to  the 
defendant  the  fruit  of  that  finding,  namely,  a decree  for  a 
conveyance. 

The  verdict  for  the  defendant  will  therefore  stand,  to 
which  will  be  added  the  order  and  decree  of  the  Court, 
giving  to  the  defendant  a perpetual  injunction  against  the 
plaintiff*  taking  any  proceedings  at  law  to  eject  him,  and 
also  ordering  and  decreeing  the  plaintiff  to  execute  a legal 
conveyance  in  fee  of  the  land  in  question  ; the  deed,  in  case 
the  parties  differ,  to  be  settled  by  the  Master  of  this  Court. 

Rule  accordingly. 
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Clarke  v.  White. 

Agreement — Sale  of  timber — Right  to  recover  back  money  paid — Rescission — 

Evidence. 

The  plaintiff,  employed  by  a firm  in  Quebec  to  purchase  and  get  out 
timber  for  the  Quebec  market,  entered  into  an  agreement  with  the 
defendant,  after  having  examined  defendant’s  lot,  whereby  defendant 
sold  all  the  pine  timber  standing  on  his  lot  to  the  plaintiff,  u such  as 
will  make  good  merchantable  waney  edged  timber,  suitable  for  his 
purpose,  at  the  rate  of  $13  per  hundred  cubic  feet,”  and  defendant 
acknowledged  to  have  received  $1000,  ath^  balance  to  be  paid  for 
before  the  timber  is  removed  from  the  lot.”  The  plaintiff  cut  $651.17 
worth  of  timber,  which  he  alleged  was  all  to  be  found  on  the  lot  which 
would  fill  the  contract,  and  sued  the  plaintiff  to  recover  the  balance  of 
the  $1,000,  namely,  $348.83. 

Held,  Gwynne,  J.,  dissenting,  that  plaintiff  was  entitled  to  recover  : that 
he  was  only  to  pay  for  the  timber  actually  cut,  and  that  there  was  nothing 
in  the  agreement  or  evidence  which  authorized  defendant  to  retain  the 
whole  $1,000  ; while  it  also  appeared  that  there  was  no  further  timber 
which  plaintiff  might  have  cut.  Sembte,  also,  that  the  evidence  set 
out  below  warranted  a finding  that  the  contract  had  been  rescinded. 

Per  Gwynne,  J.,  that  the  payment  of  the  $1,000  was  an  absolute  pay- 
ment, the  plaintiff1  believing  and  so  representing  to  defendant  that  there 
was  sufficient  timber  to  cover  that  amount,  if  not  more,  on  the  faith  of 
which  representation  defendant  entered  into  the  contract,  which  he 
otherwise  would  not  have  done,  and  that  plaintiff  must  therefore  suffer 
for  his  own  mistake  ; and  that  on  the  evidence  the  contract  never  was 
rescinded. 

Action  on  the  common  counts. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Toronto,  at  the  Fall  Assizes  of  1877. 

The  plaintiff  was  employed  by  certain  persons  to  purchase 
and  get  out  timber  fit  for  the  Quebec  market. 

On  the  8th  of  September,  1876,  he  entered  into  an 
arrangement  with  the  defendant,  which  is  shewn  by  the 
following  writing,  signed  by  the  defendant : — 

“ I have  this  day  sold  to  Hugh  Clarke  of  Agincourt,  all 
the  pine  timber  standing  on  the  south  half  of  lot  33,  conces- 
sion 5,  Pickering,  such  as  will  make  good  merchantable 
waney  edged  timber  suitable  for  his  purpose,  at  the  rate  of 
$13  per  hundred  cubic  feet,  and  have  received  the  sum  of 
$1,000,  the  balance  to  be  paid  for  before  the  timber  is  re- 
moved from  the  above  lot ; and  I hereby  grant  the  privi- 
lege of  removing  the  timber  across  the  land  free  of  all  in- 
cumbrance.” 

The  plaintiff  paid  the  $1,000,  and  cut  and  removed 
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timber  to  the  value  of  $651.17.  This  action  was  brought 
to  recover  the  balance  of  $348.83. 

The  learned  Chief  Justice  entered  a verdict  for  the 
amount  claimed. 

The  evidence, so  far  as  material, is  set  out  in  the  judgments. 

In  this  term,  November,  26,  1877,  J.  E.  MacdougaH  ob- 
tained a rule  nisi  to  set  aside  the  verdict  for  the  plain- 
tiff, and  to  enter  a verdict  for  the  defendant. 

During  the  same  term,  December  5, 1877,  M.  C.  Cameron , 
Q.  C.,  shewed  cause. 

J.  E.  Macdougall  contra.  The  arguments  and  authorities 
cited  sufficiently  appear  in  the  judgments. 

December  29,  1877.  Galt,  J. — The  first  question  to  be 
considered  is,  whether  by  the  terms  of  the  agreement  the 
$1,000  was  an  absolute  payment,  subject  to  be  increased  but 
not  liable  to  any  deduction. 

This  is  the  contention  of  the  defendant.  He  says,  at  the 
conclusion  of  his  evidence  : “ At  the  time  he  told  me  he 
could  not  cut  any  more  I did  not  know  he  had  not  cut 
enough  to  cover  the  $1000.  I did  not  suppose  I would 
have  to  pay  him  so  much  back,  because  he  had  not  got 
enough  to  satisfy  him.  If  he  had  got  every  stick  on  the 
place  I supposed  he  would  pay  for  it.  I should  expect  under 
that  contract  that  he  would  pay  me  the  $1,000,  if  he  could 
only  get  5,000  feet.” 

This,  in  my  opinion,  is  not  the  true  construction.  The 
defendant  was  aware  the  plaintiff  was  purchasing  timber 
for  third  persons.  He  was  also  aware  the  plaintiff  thought 
there  was  a much  larger  quantity  than  would  be  sufficient 
to  cover  the  $1,000,  for  he  himself  states  that  the  plaintiff 
told  him  there  were  at  least  16,000  feet  on  the  lot;  and  it 
was  under  this  impression  the  $1,000  were  paid.  By  the 
contract  the  on1  y pine  sold  was  “ such  as  will  make  good 
merchantable  wmey  edged  timber  suitable  for  his  purpose.” 
There  is  nothing  in  the  agreement  to  shew  that  the  $1,000 
were  to  be  retained  if  it  should  turn  out  there  was  not 
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sufficient  on  the  lot  to  cover  that  sum.  Both  parties  thought 
there  was  no  doubt  on  the  subject,  and  therefore  they  made 
no  express  provision  either  that  the  $1,000  should  be  retained 
or  returned.  I have  therefore  arrived  at  the  conclusion  that 
there  is  nothing  in  the  instrument  itself  which  entitles  the 
defendant  to  say  “ that  under  this  contract  he  would  pay  me 
the  $1,000  if  he  could  only  get  5,000  feet.” 

There  is,  however,  another  objection  on  the  part  of  the 
defendant.  He  says  there  was  sufficient  timber  on  the  lot 
to  have  enabled  the  plaintiff  to  cut  at  any  rate  enough  to 
cover  the  $1,000. 

David  Brady , a witness  called  by  him,  says,  “ On 
Saturday  morning  I went  to  nearly  every  pine  tree  in 
Mr.  White’s  woods  ; I picked  out  twenty-seven  trees  that 
would  make  from  55  to  150  feet  cubic  of  timber,  in  all 
2,725  feet,  (this  would  amount  to  $354.25) ; that  would  be 
merchantable  timber  suitable  for  the  Quebec  market,  first 
class,  and  in  shipping  order,  such  as  we  ordinarily  buy  from 
farmers  for  the  Quebec  market;  that  would  answer  the 
words  merchantable  timber,  waney  edged  timber,  suitable 
for  the  Quebec  market.  It  would  suit  to  make  merchantable 
timber  suitable  for  the  Quebec  market,  from  15  to  150  feet. 

On  cross-examination,  he  says  “I  should  say  two-thirds 
of  the  twenty-seven  trees  remaining^there  would  make  first 
class  timber.” 

This  was  the  only  witness  called  by  the  defendant. 

On  the  part  of  the  plaintiff  a witness,  named  Bethune , 
was  called,  and  said : “ I was  in  Mr.  Clarke’s  employ  in 
getting  out  timber  last  fall.  I knew  what  timber  would 
be  suitable  for  Mr.  Clarke’s  purpose.  We  cut  all  the  trees 
that  were  suitable  for  our  business.  I was  through  lately 
with  Mr.  Clarke.  I saw  but  one  tree  that  there  might  be 
a short  piece  taken  out  of.” 

On  cross-examination,  he  said  : “ I did  not  go  through 
the  woods  before  we  started  to  work  there.  We  were 
just  cutting  the  trees  down  as  we  came  to  them.  Mr. 
Clarke  shewed  us  the  place  we  were  supposed  to  take  out 
first  quality.  Merchantable  waney  edged  timber  and  broad 
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timber  are  the  same.  We  were  making  timber  suitable 
for  the  Quebec  market.  There  are  no  trees  now  on  the  lot- 
suitable  so  far  as  my  knowledge  goes.” 

Another  witness,  Conway , said  : “ I have  been  five  years 
engaged  in  the  timber  business.  I had  to  do  with  measuring 
the  timber  for  Maclean  Stinson.”  (This  was  the  per- 
son for  whom  the  plaintiff  was  getting  out  the  timber.) 
“ I measured  what  they  had  bought  from  Mr.  Clarke.  Mr. 
French,  the  Quebec  culler,  was  measuring  it  with  me. 
There  was  some  5,000  and  odd  feet  got  out,”  &c.  “We  only 
culled  one  stick  to  the  best  of  my  recollection,  though  two  or 
three  were  taken  that  ought  to  have  been  culled.  Between 
merchantable  timber  and  first  class  timber  there  is  a wide 
range.  First  class  timber  the  agreement  calls  for.  I sajr 
the  timber,  with  the  exception  of  three  pieces,  was  first 
class  timber,  such  as  he  was  to  deliver  to  Maclean  Stinson. 
I did  not  examine  the  lot  to  see  if  there  were  any  trees 
there  still  suitable  for  merchantable  timber.” 

The  foregoing  is  the  principal  evidence,  with  the  excep- 
tion of  that  of  the  plaintiff  and  the  defendant,  respecting  the 
quantity  of  timber  remaining  on  the  lot;  and,  in  my  opinion, 
it  preponderates  in  favour  of  the  plaintiff,  that  there  was 
not  suffi  cient  to  cover  the  $ 1 ,000.  The  plaintiff  was  engaged 
in  getting  out  timber,  and  it  was  to  his  interest  to  get  out 
as  much  as  he  could.  He  paid  $1,000  in  advance,  and  it 
certainly  appears  very  strange  if  there  was  timber  suitable 
for  his  purpose  remaining  on  the  lot  that  he  did  not  take 
it.  There  is  no  evidence  whatever  that  he  had  agreed  to 
pay  too  high  a price.  On  the  contrary,  the  defendant  him- 
self says  : “ I have  been  offered  higher  price  other  seasons, 
but  I did  not  sell.  Timber  was  not  so  high  last  season.” 

If  we  assume  the  testimony  of  Brady  to  be  correct,  all 
the  trees  remaining  were  in  number  27.  That,  in  his 
opinion,  would  make  merchantable  timber  suitable  for  the 
the  Quebec  market  equal  to  2,725  feet,  of  which,  in  his 
opinion,  two-thirds  would  be  first  class. 

We  must  bear  in  mind  the  contract  shewed  on  its  face 
there  was  to  be  a selection,  and  that  selection  was  to  be 
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made  necessarily  by  the  plaintiff,  the  words  being  “all  the 
pine/’  &c.,  “suitable for  his  purpose.”  It  was  not  “such  as 
will  make  good  merchantable  waney  edged  timber,”  but 
“such  as  will  make  good  merchantable  waney  edged 
timber  suitable  for  his  purpose”  According  to  the  evi- 
dence of  Bethune  they  took  all  that  would  fill  the  contract 
and  Conway  says  they  took  three  that  were  not  strictly  in 
accordance  with  it. 

In  my  opinion,  therefore,  bearing  in  mind  that  I consider 
the  contract  was  not  for  payment  of  the  $1,000  without 
any  deduction,  the  plaintiff  would  be  entitled  to  a verdict 
for,  at  any  rate,  $118,  according  to  Brady’s  evidence  ; but 
if  the  other  witnesses  are  correct,  all  the  timber  fit  for- 
th e contract  had  been  taken. 

The  case  did  not,  however,  turn  on  this  view,  nor  were 
the  damages  assessed  by  the  Chief  Justice  at  the  trial  on 
the  basis  that  there  was  not  sufficient  timber  on  the  lot 
“ suitable  for  the  plaintiff’s  purpose,”  but  because  he  was  of 
opinion  that  by  mutual  consent  the  contract  was  abandoned. 

It  is  therefore  necessary  to  examine  the  evidence  on  this 
point. 

Shortly  after  the  plaintiff’s  men  began  to  cut  the  timber, 
the  defendant  expressed  dissatisfaction  at  the  manner  in 
which  they  were  cutting,  and  after  this  was  arranged  the 
plaintiff’s  men  proceeded  to  cut. 

The  plaintiff  says  : “ There  was  not  stuff  enough  on  the 
lot  to  answer  the  agreement.  Mr.  White  came  to  me  in 
the  woods  there  and  said  he  would  rather  we  would  stop  if 
we  were  to  cut  so  little  out  of  it.”  (It  does  not  appear 
when  this  took  place.)  “ When  I went  back  there  I found 
Mr.  White’s  men  cutting  trees.  After  that  I was  of  opinion 
Mr.  White  had  taken  possession.” 

The  defendant  says,  on  cross-examination  : “ After  the 
bargain  we  had  no  conversation ; all  our  conversation  was- 
before  the  bargain.  The  first  conversation  with  him  after 
the  bargain  was  when  I stopped  the  men.  I met  him  after 
I stopped  the  men  and  complained  that  they  were  wasting 
the  timber.  He  said  he  would  speak  to  the  men  to  cut 
38 — vol.  xxviii  c.p. 
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in  such  a manner  as  not  to  waste  it.  He  did  not  then  say 
that  the  timber  had  not  turned  out  as  he  expected.  That 
was  at  the  time  he  told  me  he  was  not  going  to  take  any 
more.  The  men  went  to  work  that  afternoon  again.  I 
had  some  talk  after  the  first  conversation  with  him.  I 
cannot  tell  what  led  to  the  second  conversation.  I told 
him  the  second  time  that  I had  come  in  to  see  the  men, 
and  that  they  were  cutting  just  the  same  as  before.  I 
think  it  was  after  this  he  said  he  would  not  take  any 
more,”  &c.  “ I said  I did  not  care  whether  he  took  any  more, 

or  not.  After  that  I took  out  some  myself  that  winter,” 
&c.  “ I supposed  at  the  time  he  told  me  he  would  not 

take  any  more,  that  he  had  got  fully  as  much  as  the  deposit 
came  to.  I did  not  suppose  for  a moment  he  would  stop 
before  he  cut  timber  to  cover  that.  That  was  long  before 
any  measurement  was  got  of  the  timber,  or  I knew  what 
he  had  taken.  My  son  went  to  take  the  number  and  size 
of  the  sticks.  He  just  took  down  what  they  took  down. 
I did  not  make  it  up.  I had  no  interest  in  making  it  up. 
Of  course  I expected  to  get  the  $1,000  whether  he  took 
another  stick  or  not.  That  is  my  idea  of  it  exactly.  That 
is  the  way  I considered  the  bargain.” 

From  the  defendant’s  own  evidence,  so  far  as  the  action 
of  the  plaintiff  was  concerned,  he  did  not  care  whether  the 
latter  took  timber  sufficient  to  cover  the  $1000  or  not.  He 
evidently  considered  that  when  the  plaintiff  said  he  would 
not  cut  any  more,  he,  defendant,  had  the  right  to  retain  the 
money  and  at  the  same  time  to  cut  what  timber  he  pleased. 

This  appears  to  me  to  bring  the  transaction  to  a close, 
and,  as  the  agreement  does  not  confer  the  right  claimed, 
there  was  a failure  of  consideration  to  the  amount  found 
by  the  learned  Chief  Justice. 

Had  this  case  been  tried  by  a jury,  and  they  had  found 
a similar  verdict,  the  Court  would  not  have  interfered.  I 
mean  of  course  as  respects  the  rescission  of  the  contract,  for 
the  contract  itself  must  have  been  construed  by  the  Court. 

Mr.  McDougall  also  contended  that  the  plaintiff  could  not 
recover  in  this  form  of  action,  citing  Payne  v.  Whale , 7 
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East  274.  That  case  was  however  upon  a warranty — the 
declaration  was  on  the  common  counts  for  money  had  and 
received — and  what  the  Court  decided  was,  “ where  any 
question  on  the  warranty  remains  to  be  discussed,  it  ought 
to  be  so  in  a shape  to  give  the  other  party  notice  of  it, 
namely,  in  an  action  on  the  warranty.” 

The  case  of  Towers  v.  Barrett , 1 T.  It.  133,  cited  by  Mr. 
Cameron,  is  much  more  to  the  point.  That  also  was  in 
form  an  action  for  money  had  and  received  and  money 
paid. 

Lord  Mansfield  said  in  the  conclusion  of  his  judgment, 
at  p.  35,  “ On  what  ground  can  it  be  said  this  is  not  money 
paid  to  the  plaintiff’s  use.  The  defendant  has  got  his  chaise 
again,  and,  notwithstanding  that,  he  keeps  the  money.” 

In  the  present  case  the  defendant  still  retains  his  timber 
and  keeps  the  money. 

Hagarty,  C.  J. — I was  of  opinion  at  the  trial,  and  retain 
that  opinion,  that  there  is  no  ground  for  imputing  to  either 
of  the  parties,  either  a desire  to  defraud  or  take  advantage 
of  the  other,  or  any  wilful  misstatement  in  evidence. 

The  plaintiff  believed  that  the  defendant’s  bush  would 
probably  produce  16,000  feet  of  the  timber  that  he  required, 
and  he  so  told  the  defendant.  The  latter  thought  the  same. 
The  plaintiff  said  no  more  on  this  head  than  he  fully  believed. 

The  defendant  agrees  to  sell  to  him  all  the  timber  in  that 
wood  suitable  for  the  plaintiff’s  purpose,  at  the  rate  of  $13 
per  100  cubic  feet.  The  plaintiff  pays  $1,000  on  account, 
the  balance  to  be  paid  before  removal  of  the  timber. 

This  seems  to  me  to  be  a very  simple  and  intelligible 
bargain,  based  upon  the  honest  belief  of  both  parties,  that 
there  was  a quantity  of  the  required  timber  there  far 
beyond  what  $1,000  would  pay  for. 

The  use  of  the  words  suitable  for  the  'plaintiff's  purpose 
shews  clearly  that  all  the  plaintiff  contracted  for  was  what 
would  suit  such  purpose,  viz.,  to  fulfil  his  contract  with 
Maclean  Stinson.  No  timber  unsuitable  for  such  purpose 
could  be  forced  upon  him. 
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I give  the  defendant  the  credit  of  believing  that  a different 
and  lower  grade  would  have  answered  such  purpose. 

In  the  absence  of  any  fraud  or  wrongful  misleading  of 
the  defendant,  the  bargain  seems  to  me  to  be  clearly  that 
for  whatever  timber  was  on  the  land  suitable  for  that  pur- 
pose the  plaintiff  was  to  pay  the  named  price. 

I cannot  believe  that  on  this  evidence  I had  any  right  to 
conclude  that  the  plaintiff  in  any  way  wrongfully  induced 
the  defendant  to  make  such  a bargain  by  the  false  repre- 
sentation of  the  existence  of  the  larger  quantity.  I can 
suggest  no  object  in  the  plaintiff  in  paying  $1,000,  unless 
he  fully  believed  he  would  get  at  least  an  amount  of  equi- 
valent value  at  the  stipulated  price. 

If  the  plaintiff  and  the  defendant  had  in  the  first  instance 
gone  together  to  examine  the  bush,  and  on  discussion  came  to 
the  joint  opinion  that  it  would  furnish  fully  16,000  feety 
this  view,  although  wholly  mistaken,  ought  not  surely  to 
affect  the  rights  of  either  on  a contract  of  sale  at  a named 
price  per  100  feet,  the  purchaser  paying  a sum  as  he  supposed 
on  account,  and  the  result  being  that  such  payment  was 
largely  in  excess  of  the  actual  quantity  obtained. 

I think  it  clear  on  the  evidence  that  there  was  nothing 
like  the  quantity  sufficient  to  meet  that  paj^ment. 

Two  farmers  are  looking  at  a field  of  wheat  belonging 
to  one  and  ready  for  the  sickle.  They  discuss  the  probable 
yield,  and  agree  that  it  will  reach  2,000  bushels. 

Then,  just  as  here,  the  owner  agrees  to  sell  all  that  wheat 
at  a dollar  a bushel,  and  the  other  pays  him  $1,000  on 
account.  The  yield  is  only  800  bushels.  As  at  present 
advised  I see  no  reason  why  there  should  not  be  a recovery 
of  the  $200,  as  of  money  paid  under  a mistake  of  fact,, 
and  failure  of  consideration  to  that  extent. 

When  the  defendant  in  the  memorandum  says  “ the  bal- 
ance to  be  paid  for  before  the  timber  is  removed,”  he  certainly 
means  the  extra  quantity  that  may  be  obtained  over  what 
will  represent  value  for  $1,000.  Up  to  the  $1,000  the 
plaintiff  was  with  equal  certainty  to  get  enough  timber  to 
make  up  that  sum.  But,  if  enough  be  not  there,  which  I 
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find  was  the  case,  I am  asked  to  hold  that  he  paid  the 
$1,000  for  the  privilege  of  ascertaining  whether  there 
were  5,000  or  16,000  feet  of  the  timber  he  required. 

In  the  absence  of  all  fraud  or  double  dealing,  I certainly 
will  not  be  astute  to  find  reasons  for  legalizing  such  an 
injustice. 

In  this  view  of  the  case  it  is  hardly  necessary  to  discuss 
the  question  of  rescission  of  the  contract.  There  was  no  con- 
tract left  to  rescind.  All  the  timber  that  could  be  found 
was  taken,  and  all  that  remained  was  to  seek  to  recover 
back  the  amount  overpaid  in  error. 

I think  a jury  would  have  properly  found  for  the  plain- 
tiff, and  that  the  Court  would  not  interfere. 

I find  firstly,  that  there  was  no  fraud  or  false  represen- 
tation or  bad  faith  on  the  plaintiff’s  part. 

Secondly,  that  there  was  not  sufficient  timber  to  give 
him  the  value  for  the  money  he  paid. 

Thirdly,  that  there  is  no  valid  reason  for  his  not  recover- 
ing back  the  overpaid  money. 

Gwynne,  J. — The  plaintiff  is  not,  in  my  judgment, 
entitled  to  recover  in  this  action.  The  evidence,  as  it 
appears  to  me,  establishes  that  there  was  no  rescission  of 
the  contract  so  as  to  entitle  the  plaintiff  to  recover  upon 
that  ground  part  of  the  consideration  paid  by  him  for  the 
contract. 

True  it  is  that  the  defendant  complained  of  the  manner 
in  which  the  plaintiff’s  men  were  taking  out  the  timber : 
that  they  were  taking,  as  he  contended,  too  little  out  of  a 
tree ; and  were  in  effect  culling  the  best  timber  out  of  the 
defendant’s  woods. 

The  plaintiff  giving  his  own  account  of  the  matter  says  : 
“ Mr.  White  found  fault  with  our  cutting  such  short  pieces 
out  of  a tree,  and  said  he  would  rather  we  would  not  cut 
it,  if  we  were  going  to  take  so  little  out  of  a tree.” 

And  again,  “ He  stopped  the  men  from  working  on  one 
occasion.  I happened  to  be  there  the  day  they  stopped. 
They  stopped  in  the  morning  and  did  nothing  that  day.” 
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The  plaintiff’s  man,  Bethune,  says,  “We  stopped  for  an 
hour  or  an  hour  and  an  half,  and  then  went  on  cutting 
again.” 

The  plaintiff  himself  goes  on  and  says : “ I saw  White 
and  told  him  we  would  he  as  careful  as  we  possibly  could 
be  in  the  cutting  of  the  timber.  He  said  as  much  as  we 
could  go  on  and  cut;  and  the  men  went  into  the  woods 
again  and  cut  timber.” 

Again,  “ When  Mr.  White  stopped  the  men  working,  I 
saw  him  and  told  him  then  that  I would  see  the  men  and 
see  that  they  would  be  more  careful.  The  men  went  on 
cutting  after  that.  Mr.  White  did  not  interfere  with  either 
me  or  my  men  after  that .” 

And  again : “I  suppose  my  men  cut  down  all  the  trees  that 
were  suitable.  They  were  there  for  that  purpose.”  Again  : 
“ I did  not  take  the  men  away.  They  left  because  they 
did  not  see  any  timber  suitable.”  Again  : “ I cannot  tell 
when  my  men  stopped  cutting ; I was  not  there.  I think 
in  November  my  men  stopped  cutting.”  Again : “ The 
timber  did  not  turn  out  anything  like  what  was  expected 
by  all  persons  who  looked  at  it.  There  was  not  enough 
stuff  on  the  lot  to  answer  the  agreement.”  And  again : 
“ I was  in  the  woods  making  a personal  inspection  a week 
before  the  8th  September.  Conolly  and  I counted  150  or 
160  trees.  We  only  cut  50  trees,  that  being  all  that  was 
there  suitable  for  m.y  purpose.  I mean  that  in  the  whole 
bush  only  50  trees  were  suitable  to  my  purpose.”  Again  : 
“We  thought  there  might  be  as  much  as  15,000  feet.  I am 
not  sure  about  20,000  feet.”  Again : “We  are  often  mistaken 
in  our  calculations;  sometimes  I have  been  greatly  mistaken. 
I have  made  a mistake  to  the  extent  of  one  half,  and  have 
found  that  much  less  in  a piece  of  woods  than  I at  first 
thought  there  was  on  making  a personal  examination.” 

Then,  instead  of  putting  the  claim  to  recover  back  a 
part  of  the  payment  made  by  him  as  consideration  for  the 
contract  upon  the  ground  of  its  recission  by  mutual  agree- 
ment, he  says  : “ I made  a claim  against  Mr.  White,  because 
I could  not  get  enough  of  timber  suitable  for  the  purpose.- 


CLARKE  Y.  WHITE. 


303 


The  timber  was  sold  by  the  thousand,  and  I was  to  cut 
enough  to  cover  the  thousand  dollars,  or  if  there  was  more 
I was  to  pay  for  it.  I have  made  a claim  for  what  has 
been  over  paid  to  Mr.  White.  There  was  not  enough  stuff 
on  the  iot  to  answer  the  agreement.”  Again  : “ I paid  him 
a thousand  dollars  as  a payment,  not  to  pay  for  the  timber 
in  the  woods,  it  was  to  pay  for  the  timber  we  should  get 
at  so  much  a thousand.  I did  not  know  whether  it  would 
make  16,000  feet  or  not.  Conolly  with  me  went  through 
the  woods,  before  we  came  to  Mr.  White,  and  counted  the 
trees.  We  supposed  there  would  be  150  or  160  trees.  We 
estimated  so  much  timber  for  each  tree.  We  measured  the 
stuff*  that  had  been  cut  and  moved  it.  I had  no  conversa- 
tion with  Mr.  White  when  moving  it.  I had  no  conversa- 
tion with  him  until  I asked  him  for  the  balance.  The  end 
of  the  timber  season  for  hauling  is  about  March.  I saw 
him  in  April  and  asked  him  to  pay  me  the  money  back.” 
The  plaintiff*  also  called  one  of  his  men,  named  Bethune, 
who  has  been  in  the  business  for  seven  or  eight  years,  and 
who  says  that  he  knew  what  timber  was  suitable  for  the 
plaintiff’s  purpose,  and  adds  “ W e cut  50  trees  out  of  Mr., 
White’s  woods.  As  far  as  my  knowledge  went  we  cut  all 
the  trees  there  that  were  suitable  for  our  business.  I was 
through  lately  with  Mr.  Clarke.  I saw  but  one  tree  that 
there  might  be  a short  piece  taken  out  of.  * * There 

are  no  trees  now  on  the  lot  suitable  as  far  as  my  knowledge 
goes.  I saw  nothing  there  fit  for  the  purpose  when  I was 
there  lately.  There  is  only  one  tree  that  would  answer  a 
contract  like  that  now  read  to  me.  We  stopped  because 
there  was  not  any  more,  and  we  went  into  the  next 
neighbour’s,  Mr.  Wilson’s,  place  then.” 

The  plaintiff  also  called  his  son  as  a witness,  who  deposed 
in  substance  that  they  took  every  tree  off  the  defendant’s 
land  that  was  suitable  for  the  plaintiff’s  purpose. 

Now  this  evidence  leads  my  mind  to  the  conclusion  that 
there  never  was  any  rescission  of  the  contract,  and  that  in 
fact  the  plaintiff  does  not  rest  his  claim  upon  any  such 
foundation,  but  upon  an  wholly  opposite  one,  namely,  that 
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the  plaintiff  has  fulfilled  the  contract  upon  his  part  by 
his  taking  every  tree  that  was  suitable  to  his  purpose,  and 
that  the  contract  has  thus  been  terminated,  not  by  rescission, 
but  by  completion ; and  upon  such  a state  of  facts  the 
plaintiff  claims  a right  in  law  to  recover  back  the  difference 
between  the  $1,000  paid  by  him  upon  the  defendant  entering 
into  the  contract,  and  the  value  of  the  timber  which  the 
plaintiff  got  at  $13  per  1000  feet,  upon  the  ground  of  a 
mistake  in  the  calculation  and  estimate  made  by  the  plain- 
tiff upon  the  strength  of  which,  without  any  fraud  or 
misrepresentation  on  the  part  of  the  defendant,  the  plaintiff 
paid  the  $1,000  expecting  to  get  timber  to  a greater  value, 
in  which  expectation,  as  he  now  alleges,  he  has  been 
disappointed. 

The  truth  or  untruth  of  such  allegation  can  really  be 
only  known  to  the  plaintiff  himself,  and  its  admission 
would  (to  use  the  language  in  the  note  to  Marriott  v. 
Hamjpton,  2 Sm.  L.  C.,  6th  ed.,  at  p.  390)  afford  great 
facilities  to  parties  wishing  to  rip  up  and  litigate  transac- 
tions which  have  turned  out  less  advantageous  to  them 
than  they  expected. 

We  have,  however,  I think,  in  this  case  only  to  refer  to 
the  terms  of  the  contract  and  the  circumstances  surrounding 
it  and  conducing  to  its  being  entered  into,  to  shew  that  the 
plaintiff  is  not  entitled  to  recover  upon  this  ground. 

The  defendant’s  statement  is,  when  the  plaintiff  came  to 
buy  the  timber  : “ I told  him  I did  not  know  whether  there 
was  any  timber  on  the  place  that  would  suit  him,  and  that 
he  had  better  go  and  see  how  much,  if  any,  would  suit  him. 
He  said  he  would  get  a man  accustomed  to  it  to  go  along 
with  him.  Some  time  after  another  man  came  with  him 
in  a buggy,  and  he  said  he  would  not  be  afraid  to  guarantee 
that  there  would  be  16,000  feet  suitable.  He  said  he  thought 
there  would  be  about  20,000  feet.  I told  him  if  he  could 
get  that  much  out  of  it  I would  sell  to  him.  We  made  the 
agreement  upon  that  consideration.  The  way  he  explained 
the  words  ‘ suitable  for  his  purpose ,’  was,  that  he  would 
take  out  all  the  merchantable  timber  that  was  suitable  for 
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the  Quebec  market.  I told  him  I would  not  allow  him  to 
go  in  and  take  all  the  first  class  timber  and  leave  the  rest. 
It  was  thoroughly  understood  between  us  that  it  was  to 
include  all  the  timber,  not  only  first  class,  but  merchantable 
as  well.  I would  not  have  sold  the  timber  to  him  upon 
any  other  condition,  or  if  1 had  thought  there  would  be  a 
smaller  amount  than  he  mentioned.  He  told  me  he  would 
guarantee  16,000  feet.  I supposed  he  would  have  to  pay 
me  another  $1,000  when  it  was  all  cut.  What  I objected 
to  when  I saw  his  men  cutting  was  that  they  were  leaving 
so  much  out  that  was  suitable  for  merchantable  timber. 
I did  not  part  with  the  saw-log  timber.  We  never  inter- 
fered at  all  until  after  they  had  taken  away  what  they  had 
made,  and  he  told  me  he  was  not  going  to  cut  any  more. 
He  said  it  was  turning  out  so  bad  : that  it  was  not  up  to 
what  he  expected  in  quality;  and  he  could  not  cut  any  more.” 

And  again,  “ I think  he  had  stopped  cutting  perhaps  a 
month  or  six  weeks  before  my  men  went  in.  I supposed 
at  the  time  he  told  me  he  would  not  cut  any  more  that  he 
had  got  fully  as  much  as  the  deposit  came  to.  I did  not 
suppose  for  a moment  he  would  stop  before  he  cut  timber 
to  cover  that.  Of  course  I expected  to  have  the  $1000, 
whether  he  cut  another  stick  or  not ; that  was  my  idea  of  it 
exactly  ; that  is  the  way  I considered  the  bargain  * * 

I had  never  sold  any  first  class,  but  I heard  the  people 
complaining  that  when  they  went  to  cut  first  class  they 
would  cut  only  a small  piece  out  of  a tree  and  waste  a great 
deal,  and  I explained  this  to  Mr.  Clarke.” 

And  again,  “ At  the  time  he  told  me  he  would  not  cut 
any  more,  I did  not  know  he  had  not  cut  enough  to  cover 
the  $1000.  I did  not  suppose  I would  have  to  pay  him  so 
much  back  because  he  had  not  got  enough  to  satisfy  him 
He  had  a perfect  right  to  cut  every  stick  until  he  was 
satisfied.  I thought  if  a man  acquainted  with  timber  made 
a mistake  and  was  so  far  out  as  that  he  would  have  to 
suffer.” 

And  again,  “ He  had  paid  me  the  $1000  whether  he  cut 
enough  or  not.” 

39 — vol.  xxviii  c.p. 
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The  plaintiff  himself  says  upon  this  point,  “We”  (that  is 
himself  and  a man  who  went  with  him  to  estimate  the 
quantity  of  timber  which  might  be  got  before  entering  into 
the  agreement  with  the  defendant)  “ thought  there  might 
be  as  much  as  15,000  feet.  I am  not  sure  about  20,000.  I 
will  not  say  that  I did  not  mention  to  other  people  that 
there  might  be  20,000  feet  there.  I think  I said  to  Mr. 
White  that  I thought  there  would  be  16,000  feet  suitable 
to  my  purpose.  I will  not  swear  that  Mr.  White  did  not 
say  to  me  that  he  did  not  care  about  having  lumbermen  in 
the  woods,  unless  there  was  a large  quantity  to  take  out 
making  it  worth  while.  I paid  him  him  $1000  as  a pay- 
ment. I did  not  tell  White  it  would  make  $16,000  feet, 
but  I told  him  that  I thought  it  would.  Conolly  was  with 
me.  We  went  through  the  woods  before  we  came  to  Mr. 
White,  and  counted  the  trees.  We  supposed  there  would 
be  150  or  160  trees.  We  estimated  so  much  timber  for 
each  tree.  Some  trees  will  make  200  or  300  feet.  We 
thought  we  could  get  from  12,000  to  15,000  or  16,000  feet 
out  of  these.  We  thought  if  the  160  trees  turned  out  as 
they  looked  to  be  we  would  get  16,000  feet  out.” 

Now  on  this  evidence  the  plaintiff  appears  to  me  to  con- 
firm in  every  material  particular  the  evidence  of  the  defen- 
dant ; and  the  conclusion  at  which  (acting  as  I am  obliged 
to  do  here  as  a juror  as  well  as  a Judge)  I feel  compelled  to 
arrive  is,  that  the  plaintiff  represented  to  the  defendant 
that  there  were  trees  upon  his  land  which  would  make  from 
15,000  or  16,000  to  20,000  feet  of  timber  suitable  for  the 
plaintiff’s  purpose  : that  the  plaintiff  declined  to  sell  or  to 
suffer  lumbermen  into  his  woods,  unless  there  was  a con- 
siderable quantity  of  timber  to  be  taken  out,  to  about  at 
any  rate  the  lesser  amount  stated  by  the  plaintiff,  and  but 
for  the  defendant’s  belief  in  the  correctness  of  the  plaintiff’s 
representations  he  would  not  have  sold  the  timber  to  him. 

I see  no  reason  to  doubt  either  what  the  defendant  says 
as  to  the  explanation  given  by  the  plaintiff  of  the  term 
“ suitable  for  his  purpose”  used  in  the  contract ; and  it 
seems  to  me  to  be  a very  material  point,  and  one  as  to 
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which  I feel  that  I cannot  treat  the  evidence  of  the  defen- 
dant otherwise  than  as  true,  that  if  he  had  understood  the 
term  as  meaning  only  “ first  class  timber  suitable  for  the 
Quebec  market,”  excluding  “ merchantable”  timber  suitable 
for  the  Quebec  market,  or  if  he  had  supposed  there  would 
have  been  a smaller  quantity  than  the  plaintiff  represented 
and  led  the  defendant  to  believe  there  would  be,  he  would 
not  have  sold  at  all. 

I feel  compelled  to  regard  the  representations  made  by 
the  defendant  without  any  fraudulent  intent  whatever, 
which  is  by  no  means  imputed,  as  having  been  the  moving 
cause  which  led  to  and  procured  the  contract.  The  defen- 
dant then  having  sold  upon  the  faith  of  the  correctness  of  the 
representations  made  by  the  plaintiff,  and  but  for  the  defen- 
dant’s belief  in  which  he  would  not  have  sold,  the  plaintiff 
cannot  now  found  a claim  upon  the  inaccuracy,  albeit  by 
mistake,  in  those  representations  to  recover  back  a portion 
of  the  consideration  paid  for  a contract  entered  into  solely 
upon  the  faith  of  their  correctness.  The  true  construction 
of  the  contract,  reading  it  in  the  light  of  the  surrounding 
circumstances,  and  in  accordance  with  the  intention  and 
understanding  of  the  defendant,  appears  to  me  to  be,  that, 
in  consideration  of  the  representations  of  the  plaintiff  that 
there  were  trees  in  the  defendant’s  woods  Avhich  would  pro- 
duce about  15,000  or  16,000  feet  of  timber  suitable  for 
plaintiff’s  purposes,  and  of  $1000  paid  in  hand  to  the 
defendant,  and  of  the  undertaking  of  the  plaintiff  to  pay 
for  the  balance  of  the  timber  to  be  taken  in  excess  of  the 
value  of  $1000  at  $13  per  100  feet  before  removal  of  the 
timber  from  the  defendant’s  land,  the  defendant  sold  and 
granted  to  the  plaintifi  permission  to  enter  upon  his  lot 
and  to  cut  all  of  the  said  timber  there  growing  suitable 
for  his  purpose. 

I can  see  here  no  failure  of  consideration,  nor  any  default 
whatever  on  the  defendant’s  part,  or  any  reason  why  he 
should  refund  any  part  of  the  consideration  so  paid. 

This  case  appears  to  me  to  be  very  different  from  that 
of  Towers  v.  Barrett , 1 T.  R.  133,  in  which  by  the  terms  of 
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the  contract  it  was  agreed  that  if  the  plaintiff’s  wife  did 
not  approve  of  a chaise  which  the  plaintiff  had  purchased 
from  the  defendant,  and  for  which  he  had  paid  him  ten 
guineas,  he,  the  defendant,  would  repay  the  money  upon  the 
plaintiff  returning  the  chaise. 

Here  the  $1,000  was  the  consideration  paid  in  hand  for 
the  contract  which  the  defendant  consented  to  enter  into  ; 
and  I can  see  no  obligation,  express  or  implied,  to  return 
any  part  of  that  consideration  in  the  events  which  have 
happened.  If  this  action  should  succeed  the  defendant 
could  never  be  placed  in  the  condition  in  which  he  was 
before  the  sale,  when,  as  he  pledges  his  oath,  he  never 
would  have  entered  into  the  contract  at  all,  or  have  suffered 
his  land  to  be  stripped  of  his  best  timber  but  for  the  plain- 
tiff’s representations  upon  the  inaccuracy  of  which  the 
plaintiff  now  rests  his  claim. 

And  I confess  I think  the  defendant  took  a perfectly 
accurate  view  of  the  nature  of  his  contract,  when  he  says 
that  he  did  not  suppose  for  a moment  that  the  plaintiff 
would  stop  cutting  before  he  got  enough  to  cover  the 
$1,000  : that  the  plaintiff  had  a perfect  right  to  cut,  and 
could  without  hindrance  of  the  defendant  have  cut  every 
stick  of  timber  on  the  land  until  he  was  satisfied ; and  that 
he,  the  defendant,  thought  that  if  a man  acquainted  with 
timber  made  a mistake  and  was  so  far  out  as  he  now 
represents  himself  to  have  been,  he  would  have  to  suffer ; 
and  that  he,  the  plaintiff,  expected  to  retain  the  $1,000, 
whether  the  plaintiff  had  or  not  erred  in  his  calculations. 

In  my  opinion,  therefore,  the  defendant  is  entitled  to  our 
judgment. 

Rule  discharged,  (a) 


{a)  This  case  has  since  been  reversed  on  appeal,  on  the  ground  that 
the  true  construction  of  the  contract  was,  that  it  did  not  call  for  first-class 
timber,  but  “ good  merchantable  * * timber,  suitable  for  his  pur- 

pose,” and  that  the  evidence  shewed  that  by  this  was  meant  “ good,” 
&c.,  11  timber  suitable  for  the  Quebec  market  ” ; and  that  there  was  more 
than  sufficient  timber  of  this  description  still  remaining  on  the  lot  to 
cover  the  balance  of  the  $1,000;  and  that  there  was  no  evidence  to 
shew  that  the  contract  had  ever  been  rescinded. 


NORVALL  V.  CANADA  SOUTHERN  R.  W.  CO. 


309 


Norvall  v.  The  Canada  Southern  Railway  Company. 

SPECIAL  CASE. 

R.  W.  Co — Land  acquired  for  railway  purposes — Compensation — Ejectment — 
Consol.  Stat.  U.  C.  ch.  66,  sec , 11,  sub-sec.  21. 

Defendants  requiring  plaintiff’s  land  for  their  railway,  after  plaintiff’s 
refusal  to  accept  the  compensation  offered,  obtained  from  the  County 
Judge  a warrant  under  sec.  11,  sub-sec.  21  of  Consol.  Stat.  U.  C.  ch.  66, 
for  such  immediate  possession,  upon  giving  the  necessary  security  to 
pay  and  deposit  the  compensation  to  be  awarded  within  one  month 
thereafter.  Subsequently  the  arbitrators  awarded  to  the  plaintiff 
$7,260,  together  with  the  costs  of  the  reference,  &c.  On  April  15th, 

1876,  defendants  petitioned  the  Court  of  Q.  B.  under  38  Vie.  ch.  15, 
O.,  to  set  aside  or  reduce  the  award  as  excessive,  which  the  plaintiff 
opposed,  and  the  petition  was  dismissed  with  coats.  On  March  17th, 

1877,  defendants  gave  notice  of  appeal  to  the  Court  of  Appeal,  and 
filed  the  usual  bond,  which  had  not  yet  been  allowed.  The  defendants 
did  not  pay  the  compensation  awarded,  nor  the  costs  of  the  reference, 
&c.,  but  they  paid  the  arbitrators’  costs,  and  the  costs  of  the  petition. 
On  August  30th,  1877,  the  plaintiff  brought  ejectment,  contending  that 
defendants  by  non  payment  of  the  amouut  awarded,  had  lost  their  right 
to  the  possession. 

Held,  that  ejectment  would  not  lie,  but  that  the  plaintiff  must  proceed 
upon  the  award,  and  that  he  had  all  the  rights  of  an  unpaid  vendor. 

This  was  a special  case  for  the  opinion  of  the  Court  upon 
the  following  facts : — 

Ejectment  to  recover  possession  of  part  of  lot  No.  9,  in 
the  township  of  Anderton,  in  the  county  of  Essex. 

From  the  facts  set  out  in  the  case  it  appeared  that  the 
Canada  Southern  R.  W.  Co.  requiring  the  land  in  question, 
being  the  land  of  the  plaintiff,  for  the  purposes  of  their 
railway,  and  being  unable  to  make  any  agreement  with  the 
plaintiff,  on  the  8th  of  October,  1875,  served  upon  him  the 
necessary  arbitration  notice  under  the  statute  of  their  so 
requiring  it,  offering  him  $1,000  as  compensation,  and 
naming  Judge  Kingsmill,  the  County  Judge  of  Bruce,  as 
arbitrator ; also  notifying  the  plaintiff  that  as  they  required 
the  immediate  possession  of  the  land  for  the  purposes  of 
their  railway,  application  would  be  made  on  a day  named 
to  the  County  J udge  for  a warrant  for  such  immediate 
possession  under  the  21st  sub-section  of  Consol.  Stat.  U.  C. 
ch.  66,  sec.  11,  the  security  offered  being  the  joint  bond  of  the 
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railway  company  and  another  person  named.  The  plaintiff 
refused  to  accept  the  price  offered,  and  to  give  up  posses- 
sion ; and  the  company  accordingly  made  application  to  the 
County  Judge,  when  the  plaintiff  was  represented  by 
counsel,  and  the  County  Judge  granted  the  usual  warrant 
to  the  sheriff  to  place  the  defendants  in  immediate  posses- 
sion on  security  being  given  by  the  company  to  the  Judge’s 
satisfaction  to  double  the  amount  of  the  compensation 
offered,  to  pay  or  deposit  the  compensation  to  be  awarded 
within  one  month  after  the  making  of  the  award,  with 
interest  and  costs,  as  provided  by  the  said  Railway  Act, 
Consol.  Stat.  U.  C.  ch.  66. 

The  plaintiff  appointed  Arthur  Rankin,  of  Sandwich, 
a provincial  land  surveyor,  his  arbitrator. 

The  said  Kingsmill  and  Rankin  were  unable  to  agree  as 
to  a third  arbitrator,  and  the  County  Judge  appointed  as 
such  third  arbitrator  Alexander  Wilkinson,  Esq.,  of  the  town 
of  Sandwich,  also  a provincial  land  surveyor. 

The  three  arbitrators,  on  the  7th  of  March,  1876,  met  at 
the  town  of  Amherstburg  and  entered  upon  the  reference, 
the  plaintiff  and  the  company  being  respectively  represented 
by  their  attorneys,  and  on  the  21st  of  March,  1876,  an  award 
was  made.  The  award  recited  all  the  proceedings  which 
had  taken  place  as  regular  and  sufficient,  and  awarded  the 
plaintiff  the  sum  of  $7,260  for  the  purchase  money  and 
compensation  for  the  interest  of  the  said  plaintiff  in  the 
said  lands  and  premises  so  taken  by  the  company,  and  for 
the  damages  to  be  sustained  by  the  plaintiff  in  respect 
thereof  by  the  exercise  of  the  said  company  of  the  powers 
contained  in  the  said  Act.  The  award  also  directed  the 
company  to  pay  to  the  plaintiff  the  sum  of  $259,79  as  and 
for  the  costs  incurred  by  him  of  and  incidental  to  the 
arbitration,  as  also  the  sum  of  $282,44,  the  costs  of  the 
award. 

On  the  15  h of  April,  1876,  the  company  filed  their 
petition  in  tho  Court  of  Queen’s  Bench,  under  38  Vic.  ch. 
15,  0.,  to  set  aside  or  reduce  the  award  as  excessive. 

On  February  2nd,  1877,  the  petition  was  heard  before 
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Harrison,  C.  J. ; and  on  March  10th,  1877,  he  delivered  judg- 
ment dismissing  it.  See  report  of  the  case,  Re  Canada 
Southern  R.  W.  Co.  and  Norvall,  41  U.  C.  R 195. 

On  March  17th,  1877,  the  company  gave  notice  of  appeal 
from  such  decision  to  the  Court  of  Appeal,  and  filed  the 
usual  bond  to  prosecute  such  appeal,  but  the  bond  had  not 
yet  been  allowed  by  the  Master. 

The  company  had  not  paid  any  part  of  the  compensation 
determined  by  the  award,  nor  the  costs  incidental  to  the 
arbitration,  but  they  had  paid  the  costs  of  the  arbitrators, 
and  also  the  costs  taxed  against  the  company,  incurred  by 
them  on  the  petition  under  the  Act,  38  Yic.  ch.  15,  0. 

The  railway  company  was  in  actual  possession  of  the  said 
land.  The  defendants  admitted  for  the  purposes  of  this  suit 
that  the  plaintiff  was  the  owner  of  the  land  when  the 
company  took  possession. 

The  company  contended  that  under  and  by  virtue  of  the 
statutes  relating  to  the  company,  they  were  entitled  to  retain 
the  possession,  and  the  plaintiff  was  only  entitled  to  such 
remedy  as  the  award,  until  set  aside,  might  give  him ; and 
that  he  could  not  in  law  maintain  an  action  of  ejectment 
against  the  company. 

The  Court  was  therefore  authorized  to  determine  the 
question  between  the  parties,  and  to  enter  a verdict  for 
the  plaintiff  or  defendants  as  the  case  may  be. 

In  this  term,  November  27,  1877,  the  case  was  argued. 

Robinson , Q.  C.,  for  the  plaintiff.  The  defendants  ac- 
quired the  land  and  the  immediate  possession  under  sec. 
11,  sub-sec.  21  of  Consol.  Stat.  U.  C.  ch.  66,  on  their  under- 
taking to  pay  the  compensation  awarded  within  one  month 
after  the  making  of  the  award.  The  defendants  not  having 
paid  the  compensation  their  right  to  the  possession  is  gone, 
and  ejectment  is  properly  maintainable  against  them.  The 
38  Yic.  ch.  15, 0.,  only  authorizes  an  appeal  to  a single  Judge, 
and  his  decision  is  final.  Even,  therefore,  if  there  is  an 
extension  of  the  time  until  such  appeal  is  determined,  that 
time  had  elapsed  before  the  commencement  of  the  suit : 
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Manufacturers' ,&c., Ins.  Co.v.  Attwood,2S  C.P.  21.  In  all  the 
cases  where  ejectment  has  been  held  not  to  lie  the  money  was 
tendered  or  paid  into  Court.  The  plaintiff  is  clearly  entitled 
to  the  money  or  the  land  : McLean  v.  Great  Western  R.  W. 
Go .,  33  U.  C.R.  198 ; Corporation  of  Wellancl  v.  Buffalo  and 
Lake  Huron  R.  W.  Co .,  30  U.  C.  R.  147 ; Grimshawe  v. 
Grand  Trunk  R.  W.  Co.,  19  U.  C.  R.  493 ; Rankin  v.  Great 
Western  R.  W.  Co.,  4 C.  P.  463  ; Galtv.  Erie  and  Niagara 
R.  W.  Co.,  19  C.  P.  357 ; Cotton  v.  Hamilton  and  Toronto 
R.  W.  Co.,  14  U.  C.  R.  7.  Unless  the  plaintiff  can  recover 
the  land  in  this  action,  he  has  no  remedy,  for  under  38  Vic. 
ch.  66,  sec.  5,  D.,  there  is  a first  charge  on  the  railway  of  nine 
million  dollars,  and  therefore  an  action  on  the  award  would 
be  nugatory  : Hodges  on  Railways,  125,  187-9 ; Gardner 
v.  London,  Chatham,  c be.,  R.  W.  Co.,  L.  R.  2 Ch.  201. 

Crooks,  Q.  C.,  and  Nicol  Kingsmill,  contra.  Under  the 
Railway  Act  the  company  can  acquire  the  land  either  by 
agreement  with  the  owner  or  under  the  compulsory  clauses. 
Here  the  plaintiff  having  refused  the  compensation  offered, 
the  defendants  lawfully  acquired  the  land  and  the  immediate 
possession  under  sub-sec.  21  of  sec  11  of  that  Act,  and  their 
possession  is  lawful,  and  ejectment  will  not  lie  against  them: 
Doe  dem.  Armistead  v.  North  Staffordshire  R.  W.  Co.,  16 
Q.  B.  526 ; Doe  dem.  Hudson  v.  Leeds,  &c.,  R.  W.  Co.,  16  Q. 
B.  796.  The  plaintiff  has  ample  remedies  for  the  payment 
of  the  amount  awarded.  He  has  not  only  a vendor’s  lien, 
but  also  the  right  to  have  a receiver  appointed  : Bishop  of 
Winchester  v.  Mid  Hants  R.  W.  Co.,  L.  R.  5 Eq.  17 ) Wing 
y.  Tottenham  and  Hampstead  R.  W.  Co.,  L.  R.  3 Ch.  740. 
The  payment  of  the  money  into  Court  is  only  for  the 
company’s  own  protection  in  paying  over  the  money. 

December  29, 1877.  Hagarty,  C.  J. — The  ejectment  was 
commenced  on  the  30th  of  August,  1877.  The  application 
to  set  aside  the  award  at  the  defendants’  instance  was  dis- 
posed of  in  the  Queen’s  Bench  on  the  10th  of  March,  1877. 
The  plaintiff,  up  to  the  last,  contends  for  the  validity  of  the 
award,  and  since  the  adverse  decision  has  received  from  the 
defendants  the  costs  of  upholding  it. 
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I do  not  think  it  is  open  to  the  plaintiff  to  raise  any 
objection  to  the  legality  of  the  defendants’  proceedings  in 
acquiring  the  land  for  railway  purposes.  The  award  duly 
recites  all  the  proceedings  as  regular  and  sufficient,  and  he 
strenuously  upholds  its  legality.  The  defendants,  on  the 
other  hand,  have  exercised  their  right  to  have  the  award 
enquired  into  and  its  sufficiency  tested. 

The  argument  addressed  to  us  for  the  plaintiff  is,  as  I 
understand  it,  that  the  non-payment  by  the  defendants  of 
the  sum  awarded  entitles  him  to  maintain  ejectment.  If 
so,  did  such  right  accrue  at  the  expiration  of  one  month 
from  the  making  of  the  award  under  sub-sec.  21  of  sec.  11  ? 

This  could  hardly  be  while  the  defendants  were  exercising 
their  right  to  have  it  examined  by  a competent  tribunal. 

The  defendants  insist  that  they  are  still  endeavouring  to 
carry  their  objections  to  the  award  to  the  Court  of  Appeal. 

But  the  case  seems  to  me  to  stand  in  this  position.  Had 
the  plaintiff  accepted  the  amount  at  which  the  defendants’ 
surveyor  valued  the  land,  there  would  have  been  an  end 
of  the  matter.  He  objected  to  the  amount,  and  the  amount 
had  then  to  be  settled  by  arbitration.  The  plaintiff  is 
satisfied  with  the  sum  awarded.  The  contract  for  the 
acquisition  of  the  land  seems  to  me  to  be  complete.  The 
only  question  remaining  is  the  amount  to  be  paid. 

I think  both  parties  are  remitted  to  their  rights  under 
the  statute. 

Assuming  the  award  to  stand,  the  plaintiff’s  remedies 
under  it  are  ample.  He  has  all  the  rights  of  an  unpaid 
vendor. 

The  law  is  clearly  stated  in  Wing  v.  Tottenham  and 
Hampstead  Junction  R.  W.  Go.,  L.  R 3 Ch.  740. 

An  action  lies  on  this  statutory  award:  Guardians  of 
the  East  London  Union  v.  Metropolitan  R.  W.  Go.,  L.  R 4 
Ex.  309. 

Doe  dem.  Hudson  v.  Leeds,  &c.,  R.  W.  Co.,  16  Q.  B.  796,  is  a 
very  strong  authority  against  the  right  to  bring  ejectment 
There  the  parties  having  differed  as  to  the  effect  and  opera- 
tion ofthe  award, the  landowner  brought  ejectment  and  failed 
40 — VOL.  XXVIII  C.P. 
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Doe  dem.  Armistead  v.  North  Staffordshire  R.  W.  Co., 
16  Q.  B.  526,  is  still  more  in  point  against  the  plaintiff. 

It  will  be  observed  that  under  the  Imperial  Act  the  sum 
fixed  by  the  surveyor  was  paid  into  the  bank,  and  a bond 
given  for  such  further  sum  as  might  be  afterwards  fixed 
for  compensation.  Here  the  money  is  not  required  to  be 
deposited,  but  the  bond  is  given  in  double  the  estimated 
amount  to  pay  in  a month  the  compensation  to  be  after- 
wards ascertained. 

In  either  case  the  possession  obtained  is  lawful,  and  the 
defendants  cannot  be  ejected  as  trespassers. 

Many  of  the  authorities  are  cited  and  noticed  in  Galt  v. 
Erie  and  Niagara  R.  W.  Co.,  in  this  Court,  19  C.  P.  357. 

Gwynne,  J. — The  defendants  have  proceeded  here  under 
the  21st  sub-section  of  the  11th  section  of  the  Consolidated 
Statutes  of  Canada,  ch.  66,  which  provides  that  upon  the 
company  giving  security  to  the  satisfaction  of  the  Judge  of 
the  County  Court  of  the  county  in  which  the  lands  required 
by  the  company  lie,  and  in  a sum  which  shall  not  be  less 
than  double  the  amount  mentioned  in  the  notice,  to  pay  or 
deposit  the  compensation  to  be  awarded  within  one  month 
after  the  making  of  the  award,  with  interest,  the  Judge 
may  grant  his  warrant  to  the  sheriff  to  put  the  company 
in  possession  ot  the  land,  upon  being  satisfied  upon  affidavit 
that  immediate  possession  of  the  land  is  necessary  to  carry 
on  the  railway,  with  which  the  company  are  ready  forth- 
with to  proceed. 

Possession  given  under  a warrant  issued  upon  the 
authority  of  this  section  is  attended  with  all  the  beneficial 
right  to  the  company  to  retain  possession,  as  it  seems  to 
me,  as  if  the  possession  had  been  obtained  under  the  pro- 
visions of  the  20th  sub-section  of  the  same  11th  section. 
And  a provision  of  the  22nd  sub-section,  which  makes  the 
compensation  for  any  lands  which  may  be  taken  without 
the  consent  of  the  proprietor  stand  in  the  stead  of  such 
lands,  applies  equally  to  a possession  obtained  under  the 
21st  sub-section  as  under  the  20th. 
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There  can  be  no  doubt,  therefore,  as  it  appears  to  me, 
that,  upon  the  authority  of  the  decided  cases,  the  company 
having  obtained  possession  under  the  authority  of  the  21st 
sub-section,  cannot  be  made  trespassers,  although  more 
than  a month  has  elapsed  since  the  making  of  the  award 
without  payment  of  the  amount  awarded. 

To  enforce  payment  of  the  amount  awarded  the  land- 
owner’s remedy  must,  I think,  be  confined  to  the  taking 
of  proceedings  upon  the  award. 

It  is  suggested  that  by  keeping  possession  and  not  pay- 
ing the  award  within  the  time  prescribed  in  the  terms  of 
the  bond,  upon  the  faith  of  which  the  Judge  authorized 
possession  to  be  given  to  the  company,  the  company  are 
acting  in  defiance  of  the  condition  upon  which  they  obtained 
possession,  and  that  therefore  they  should  be  regarded  now 
as  trespassers  and  evicted  as  such ; but  the  Act  38  Vie.  ch. 
15,  0.,  giving  to  the  compan}^  in  such  cases  a right  to  appeal 
against  the  award  of  arbitrators,  they  cannot  be  deprived 
of  the  right,  nor  can  the  money  awarded  be  said  to  be  pay- 
able to  the  land  owner  until  the  appeal  so  authorized  should 
be  determined. 

If  the  true  construction  of  the  fourth  section  of  that  Act 
be  to  authorize  a further  appeal  from  the  decision  of  the 
Judge  to  whom  the  decision  of  the  arbitrators  was  appealed, 
the  company,  who  obtained  possession  by  a process  pro- 
vided by  law,  cannot  become  trespassers  because  they  may 
be  pursuing  a remedy  with  reference  to  the  award  which 
is  sanctioned  bylaw  before  paying  the  amount  awarded. 
If  no  further  appeal  is  given,  the  land  owner  can  pursue 
his  remedy  to  enforce  performance  of  the  award. 

Judgment,  however,  in  this  action  of  ejectment  must  be 
•entered  for  the  defendants. 

Galt,  J.,  concurred. 

Judgment  for  defendants. 
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Ross  v.  Eby  et  al. 


Sale  of  goods — Property  passing. 


By  an  agreement  alleged  to  be  a memorandum  of  sale  of  a newspaper,, 
job  office,  and  subscription  list  by  one  C.  to  the  plaintiff,  for  $2,000,. 
$500  was  to  be  paid  on  giving  possession,  C.  to  be  relieved  of  a mort- 
gage to  one  Cooper  for  $500  on  the  plant ; to  receive  a horse,  &c.,  at 
such  price  as  H.  was  willing  to  give  for  it  last  fall.  For  the  balance, 
to  be  paid  within  one  year  of  receipt  of  the  $500,  C.  was  to  retain  a 
Gordon  press  and  such  further  portion  of  the  jobbing  plant  as  would 
secure  him  till  paid,  and  plaintiff  was  to  pay  rent  on  the  part  retained 
equal  to  8 per  cent,  on  the  balance  unpaid.  The  agreement  was  only 
to  take  effect  if  C.  obtained  an  appointment  in  the  revenue  department, 
when  it  was  immediately  to  take  effect.  C.  having  obtained  the  appoint- 
ment plaintiff  paid  $400,  and  obtained  time  for  the  balance  of  $100,  and 
he  contended  that  what  then  took  place  constituted  a transfer  of  the 
property  in  the  goods  to  him. 

Held , that  even  if  the  payment  of  the  $400  was  a compliance  with  the 
agreement  as  regarded  the  payment  of  the  $500,  that  of  itself  did  not 
cause,  nor  did  the  parties  intend,  the  property  to  then  pass,  but  that  it 
was  necessary  that  the  other  terms  of  the  agreement  should  be  per- 
formed, namely,  that  C.’s  mortgage  should  be  paid  off,  the  horse,  &c., 
delivered  at  the  price  to  be  ascertained,  and  the  portion  of  the  plant 
on  which  C.  was  to  have  his  lien  ascertained,  and  his  lien  perfected. 


Detinue. 

Pleas  : non  detinet ; and  goods  not  the  plaintiff’s. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Walkerton,  at  the  Fall  Assizes  of  1877. 

The  plaintiff  produced  an  agreement  signed  by  Craig  and 
himself,  which  was  as  follows  : 

“ Memorandum  of  the  sale  of  the  Telescope  newspaper,, 
job  office,  and  subscription  list,  to  D.  W.  Ross  by  Joseph 
Craig,  at  the  price  of  $2,000,  of  which  $500  is  to  be  paid 
on  giving  possession.  Craig  is  to  be  relieved,  at  the  same 
time,  of  a mortgage  to  J.  G.  Cooper  on  the  plant  (amount 
$500.)  He  is  to  receive  horse,  carriage,  and  harness  trom 
Ross,  at  such  price  as  George  Harrington  was  willing  ta 
pay  for  same  last  fall.  For  the  balance  Craig  is  to  retain 
the  Gordon  press  in  the  office,  and  such  further  portion  of 
jobbing  plant  as  will  fully  secure  him  until  he  is  paid. 
The  balance  to  be  paid  in  one  year  from  date  of  receiving 
first  instalment  of  $500.  If  Craig  is  not  appointed  to  a 
Government  position  in  the  Inland  Revenue  Service,  this 
arrangement  is  not  to  be  enforced,  as  he  has  no  other 
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means  of  living  than  the  said  newspaper.  If  he  receives 
the  said  appointment,  this  agreement  is  to  take  effect  at 
once  on  his  receiving  the  same.  Ross  is  to  pay  rent  for 
the  part  retained  equal  to  eight  per  cent,  on  the  balance 
unpaid. 

“ Dated  19th  February,  1876.” 

Craig  did  receive  the  appointment  about  the  1st  of  March 
following. 

On  the  9th  of  March  Craig  addressed  a letter  to  the  plain- 
tiff, stating  that  he  was  prepared  to  carryout  the  arrangement, 
and  requesting  him  to  pay  $500  on  account  of  the  agree- 
ment. The  plaintiff  did  not  comply  with  the  request.  He 
said : “ I was  not  ready  to  pay  the  money,  I was  financially 
weak.”  He  then  said  : “ I had  $400,  and  I asked  Craig  if 
that  would  be  sufficient  for  him  for  the  present.  He  said 
it  would  for  a month  or  two,  as  I understood,  but  he 
qualified  it  afterwards  and  said  it  was  a month  or  so.” 
It  did  not  appear  when  this  conversation  took  place. 
“ On  the  evening  of  Wednesday,  12th  April,  I met  Mr.  Craig 
in  the  street,  and  Mr.  Chambers.  We  went  to  the  Telescope 
office.  I gave  the  $400  to  Chambers,  and  he  counted  it 
over  and  gave  it  to  Craig.  Mr.  Stephens  came  in,  and 
either  Craig  or  I told  him  I had  bought  the  Telescope  office. 
He  shook  hands  with  me  and  congratulated  me  on  my 
purchase.  Craig  gave  me  the  exchanges  for  that  day.  He 
gave  me  the  subscription  list  also.”  [This  is  an  error,  it 
was  given  to  him  during  the  negotiation.]  “I  went  down 
in  the  morning  a little  after  eight  with  my  clippings  and 
manuscript.  I met  Craig  in  the  office.  He  was  excited, 
and  asked  me  if  I would  take  $50  for  my  bargain.” 

It  is  unnecessary  to  go  further  as  respects  the  giving  pos- 
session, as  the  foregoing  is  all  that  bears  on  that  part  of 
the  plaintiff’s  case. 

The  plaintiff  had  not  relieved  the  mortgage.  He  said : 
“ I had  seen  Cooper”  (the  mortgagee) ; “ I asked  him  if  he 
would  take  me -in  Craig’s  place,  and  allow  the  mortgage  to 
stand ; he  seemed  reluctant ; I did  not  press  him,  but  ar- 
ranged with  another  friend  to  take  Cooper’s  place.  When 
I gave  Craig  the  money  on  the  12th,  I said  I will  relieve 
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you  of  the  mortgage  within  a week  or  forfeit  the  whole- 
thing.  As  to  the  horses,  there  was  an  execution  against 
me,  with  about  $20  due ; I had  possession  of  the  horses ; 
I paid  the  sheriff  on  Thursday.  On  the  night  I paid  Craig 
he  asked  me  to  keep  the  horses  for  a couple  of  days,  as  he 
had  no  place  for  them.  The  next  day  I paid  off  the  sheriff, 
&c.  On  the  Monday  Craig  sent  hack  the  $400,  &c.  I did 
not  take  the  money  when  O’Connor  brought  it.  I went 
and  saw  that  the  parties  were  in  possession  ; then  I went 
back,  and  took  care  of  the  money.” 

It  appeared  that  on  the  14th  April,  Craig  sold  to  the 
defendants,  and  put  them  in  possession. 

Joseph  Craig  stated  : “ I was  in  actual  possession  till  I 
sold  on  the  14th  to  defendant.  I gave  the  $400  on  the 
13th  to  O’Connor  to  return;  the  subscription  list  plaintiff 
got  some  time  before  to  see  the  standing  of  the  paper.  I 
told  him  he  could  take  the  exchanges,  and  write  an  edi- 
torial if  he  chose.” 

A witness,  Morrison , stated  : “ I am  a printer  in  the  Tele- 
scope office.  I saw  no  change  in  the  management  on  12th 
March  (April).  I was  present  when  Mr.  Chambers  was  in. 
I think  Chambers  counted  the  money.  Mr.  Stephens  con- 
gratulated the  plaintiff  on  getting  the  office.  Mr.  Craig 
said  something  about  the  plaintiff  writing  some  articles, 
and  they  could  settle  the  thing  in  the  morning.” 

On  cross-examination,  he  said : “ I heard  Craig  say  he 
would  keep  a desk  that  had  been  bought  at  an  auction 
sale.  It  was  not  the  matter  of  the  desk  that  was  to  be 
settled  in  the  morning.” 

John  Chambers  was  called  in  rebuttal,  and  stated : “ I 
counted  the  money  to  Craig  ; nothing  was  said  in  my  pres- 
ence of  any  more  being  due ; I said,  I suppose  this  is  part 
payment  for  the  Telescope  newspaper;  Craig  said,  yes. 
Nothing  was  said  in  my  presence  about  a due  bill.  I do 
not  remember  if  the  plaintiff  remained  there  after  I left. 
So  little  was  said  I had  to  say  it  myself.  Nothing  was  sa  d 
of  possession  given.” 

The  learned  Judge  was  of  opinion  that  the  property  in 
the  goods  detained  had  passed  from  Craig,  under  whom 
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both  parties  claimed,  to  the  plaintiff,  and  therefore  entered 
a verdict  in  his  favour  of  $2004. 

In  Michaelmas  term,  November  21, 1877,  Bethune,  Q.  C.r 
obtained  a rule  nisi  to  enter  a verdict  for  the  defendant, 
or  to  reduce  the  damages. 

During  the  same  term,  November  30,  1877,  John  Bain 
shewed  cause.  The  only  question  is,  whether  the  property 
in  the  goods  passed  to  the  plaintiff  or  not.  The  agreement 
came  into  force  immediately  on  Craig’s  obtaining  the 
Government  appointment,  and  on  the  payment  of  the 
$500,  or  what  was  agreed  between  the  parties  as  tantamont 
thereto,  the  property  passed.  The  plaintiff*  did  all  that  he 
was  required  to  do,  and  was  put  in  possession  by  Craig.. 
There  was  clearly  an  actual  and  continued  change  of  pos- 
session, and  also  a passing  of  the  property.  It  was  not 
essential  that  the  chattel  mortgage  to  Cooper  should  have 
been  discharged  at  the  instant  the  agreement  came  inta 
force,  but  merely  that  Craig  should  be  relieved  from  it. 
This  the  plaintiff  was  prepared  to  do,  and  had  obtained  a 
person  to  take  a mortgage  from  the  plaintiff  in  lieu  there- 
of ; also  the  mortgage  was  not  due,  and  Cooper  had  never 
interfered.  No  question  can  arise  as  to  the  value  of  the 
horses,  &c.,  as  the  price  was  not  to  be  ascertained,  but  was 
fixed  at  what  Harrington  had  already  offered  for  them ; 
and  the  plaintiff  retained  them  at  the  express  request  of 
Craig.  The  ascertaining  of  the  portion  of  the  plant  to  be 
retained  was  not  a condition  precedent  to  the  property 
passing.  The  plaintiff  was  to  have  possession  and  Craig 
was  merely  to  have  a lien  on  property,  when  the  same  was 
ascertained.  Then  as  to  the  damages,  the  plaintiff  is  en- 
titled to  recover  the  full  value  of  the  goods,  and  not  merely 
to  the  extent  of  his  interest : Benjamin  on  Sales,  2nd  ed., 
235 ; Add.  on  Contracts,  7th  ed.,  450. 

Bethune, Q.C.,  contra.  The  question  of  property  passing  is 
one  of  intention,  and  the  intention  here  was,  that  the  pro- 
perty was  not  to  pass  until  all  the  requisites  of  the  agree- 
ment were  fulfilled.  The  agreement  never  was  performed 
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by  the  plaintiff  in  any  particular ; but,  even  assuming  that 
what  took  place  amounted  to  a payment  of  the  $500,  that 
alone  would  not  cause  the  property  to  pass.  It  was 
also  necessary  that  the  Cooper  mortgage  should  have  been 
paid  off,  the  horses,  &c.,  delivered  over  at  a price  to  be 
ascertained,  and  the  portion  of  the  plant  on  which  Craig 
was  to  have  his  lien  ascertained.  Until  the  mortgage  was 
paid  off,  the  plaintiff  was  not  in  a position  to  give  the  lien 
on  the  plant ; and  until  the  value  of  the  horses  was  ascer- 
tained, the  amount  on  which  the  lien  was  to  be  ascertained 
could  not  be  determined.  It  would  be  out  of  the  question 
to  assume  that  Craig  intended  to  transfer  all  his  right  in 
the  property  before  his  lien  should  be  established : Benja- 
min on  Sales,  2nd  ed.,  460,  464;  Parsons  on  Contracts,  5th 
ed.,  vol.  i.,  p.  537  ; Story  on  Sales,  4th  ed.,  sec.  236.  Unless 
the  property  passed  detinue  will  not  lie. 

December  29,  1877.  Galt,  J.  — From  the  evidence 
it  appears  to  me  that  the  arrangement  for  the  sale 
was  executory  and  contingent.  The  contingency  hap- 
pened, and  the  plaintiff  was  then  entitled  to  consider  the 
agreement  as  obligatory  upon  Craig.  There  were,  how- 
ever, many  and  important  acts  to  be  done  by  the  plaintiff 
before  the  property  passed  to  him.  He  was  in  the  first 
place  to  pay  $500  on  getting  possession,  (I  consider,  for 
the  purpose  of  this  case,  that  the  payment  of  the  $400 
on  12th  of  April  may  be  treated  as  a compliance  with 
this  condition),  and  Craig  was  to  be  relieved  at  the  same 
time  of  a mortgage  held  by  one  J.  G.  Cooper  over  the  plant 
for  $500.  He  was  to  receive  horses  and  harness  at  a price 
to  be  afterwards  ascertained  by  a reference  to  a third  per- 
son, and  for  the  balance  he  was  to  retain  a Gordon  press,  and 
such  further  portion  of  the  plant  as  was  sufficient  to  secure 
him,  and  for  which  the  plaintiff  was  to  pa}r  rent.  The 
agreement  was  to  take  effect  at  once,  upon  Craig  receiving 
the  contemplated  appointment.  After  Craig  had  received 
the  appointment  he  was  entitled  to  can.  on  the  plaintiff  at 
■once  to  carry  out  the  arrangement.  He  did  write  to  him 
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on  9th  March,  stating  that  he  was  prepared  to  do  so,  and  re- 
questing plaintiff  to  pay  a sum  of  Si  00,  which  the  plaintiff 
did  not  do,  being  at  the  time,  as  he  says,  “financially  weak.” 
Had  Craig  so  thought  fit  he  might  then  have  treated  the 
agreement  as  at  end,  hut  he  did  not  do  so.  I gather  from 
the  evidence  that  some  conversation  took  place  between 
Craig  and  the  plaintiff  respecting  the  first  payment  being 
$400  in  place  of  $500,  but  when  it  took  place  does  not 
precisely  appear.  Thus  matters  remained  until  12th  April, 
on  the  evening  of  which  the  plaintiff  met  Craig,  and  went 
with  him  to  the  office,  and  paid  him  $400,  and  received 
from  him  certain  exchanges,  with  which  he  left.  Nothing 
further  was  done,  and  it  is  this  payment  and  delivery  of 
exchange  papers  which  the  plaintiff  relies  on  as  having 
transferred  the  property  in  the  whole  of  the  machinery 
and  plant  in  the  office  to  him  ; Craig,  on  the  other  hand 
contending  that  he  remained  in  possession  until  the  14th 
April,  when  he  sold  to  the  defendants.  There  is  no  doubt 
that  he  did  remain  in  actual  possession. 

The  issue  which  we  have  to  decide  is,  whether  the  goods 
in  question  are  or  are  not  the  property  of  the  plaintiff,  and 
this  depends  on  whether  or  not  it  was  the  intention  of  Craig, 
on  the  evening  of  12th  April,  that  the  property  should  pass. 

Whether  in  a transaction  like  the  present  the  property 
in  the  goods  sold  passes  to  the  purchaser,  depends  on  the 
intention  of  the  parties  ; and  certain  rules  have  been  long 
recognized  by  which  Courts  have  been  accustomed  to  weigh 
the  acts  of  the  parties,  and  to  lay  down,  as  a matter  of  law, 
whether  such  intention  existed  or  not ; as,  for  instance, 
whether  anything  remained  to  be  done  by  the  seller  to  fit 
the  article  for  delivery,  or  whether  any  appropriation  of 
specific  articles  had  been  made  and  assented  to  by  the 
parties  ; if  these  had  not  been  performed  the  Courts  drew 
the  inference,  as  a matter  of  law,  that  it  was  not  the  inten- 
tion that  the  property  should  pass  by  the  agreement,  and 
to  hold  in  consequence  that  it  did  not  pass. 

These  rules  had  been  and  still  are  in  existence  and  in  as 
full  force  as  ever,  although,  owing  to  a change  in  the  law 
41 — VOL.  XXVIII  c.p. 
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of  evidence,  the  parties  can  themselves  now  be  heard  to 
declare  their  intentions. 

It  will  be  found,  I may  say  in  all  cases,  that  there  will  bo 
a direct  conflict  of  testimony  between  persons  insisting 
upon  the  performance  of  an  executory  agreement  for  sale 
and  those  denying  it. 

We  are,  therefore,  driven  to  look  at  all  the  circumstances 
in  each  case  in  order  to  arrive  at  a decision  as  to  what 
really  was  the  intention  of  the  parties  irrespective  of  their 
declared  intention.  I propose,  therefore,  to  treat  this  case 
in  that  way. 

By  the  memorandum  of  the  19th  of  February,  1876,  the 
plaintiff  agreed  with  Craig  to  purchase  the  Telescope  news- 
paper and  plant  for  a certain  sum  to  be  paid  in  a certain 
manner.  1.  A sum  of  $500.  This  the  plaintiff  was 
unable  to  do,  but  paid  $100  only,  and  requested  indulgence 
for  a short  time  as  to  the  balance.  2.  At  the  same  time, 
to  relieve  Craig  from  a mortgage  over  the  property  sold 
for  a similar  amount.  This  could  only  have  been  done  by 
obtaining  a discharge  of  that  mortgage,  as  from  a subse- 
quent clause  in  the  agreement  Craig  was  to  retain  as  his 
own  property  a Gordon  press,  and  such  further  portion  of 
the  jobbing  plant  as  would  fully  secure  him  until  he  was 
paid  the  balance  of  the  purchase  money.  This  the  plaintiff 
was  not  in  a position  to  do  at  the  time  when  the  $400 
was  paid,  and  when,  as  he  says,  he  got  possession  and  the 
property  passed  to  him.  3.  The  plaintiff  was  to  deliver 
horses  and  harness  at  a price  which  had  not  been  ascer- 
tained between  Craig  and  Boss,  so  far  as  appears  by  the 
evidence,  for  there  is  no  amount  stated  by  any  of  the  wit- 
nesses. The  horses  and  harness  had  not  been  delivered. 
Lastly,  Craig  was  to  retain  a specified  printing  machine 
and  an  unascertained  portion  of  the  plant. 

It  is  clear  from  all  the  authorities  that  until  specific  arti- 
cles out  of  a larger  quantity  are  selected  and  appropriated 
in  fulfilment  of  an  executory  contract,  that  no  property 
passes  to  the  vendee  ; and  applying  that  rule  to  the  present 
case,  how  can  we  say  what  portion  of  the  plant  passed  to 
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the  plaintiff  when  we  do  not  know  what  articles  were  to 
he  retained  bj^  Craig  ? 

I attach  considerable  importance  to  Morrison’s  evidence,, 
in  which  he  says,  “ Craig  said  something  about  the  plain- 
tiff writing  some  articles,  and  that  they  could  settle  the 
thing  in  the  morning/’  Chambers  also  says,  “ Nothing 
was  said  of  possession  given.” 

I can  hardly  conceive  it  possible  that  Craig  would  vol- 
untarily hand  over  his  property  to  the  plaintiff  without 
the  latter  having  fully  complied  with  any  one  stipulation 
in  the  agreement.  I therefore  arrive  at  the  conclusion 
that  the  true  effect  of  what  took  place  on  the  evening  of 
12th  April  was,  that  it  was  merely  preparatory  to,  and  not 
in  fulfilment  of  the  agreement  which  “ they  could  settle 
in  the  morning.” 

As  I am  of  opinion  that  no  property  passed  to  the  plain- 
tiff from  Craig,  it  is  unnecessary  to  consider  the  other  por- 
tion of  the  rule. 

Hagakty,  C.  J. — I think  the  action  is  misconceived.  If 
this  verdict  be  upheld,  then  the  plaintiff  would  either  get 
delivered  over  to  him  the  whole  of  these  goods,  or  recover 
their  value,  $2,000. 

Now,  I cannot  understand  how  oh  this  evidence  he 
should  have  either  one  or  the  other. 

Apart  from  the  formidable  difficulty  of  the  Cooper  mort- 
gage, I think  he  was  not  absolutely  entitled  to  possession. 
There  seems  no  intention  that  the  property  should  pass 
until  certain  things  were  done.  Amongst  others,  the  un- 
ascertained quantity  of  the  plant  was  to  be  settled,  and 
the  right  of  property  therein  was  to  remain  in  Craig, 
the  plaintiff  having  possession  and  use  thereof  at  a named 
rental. 

I cannot  see  how,  without  the  performance  of  all  these 
stipulated  matters,  the  plaintiff  is  entitled  to  step  into  the 
position  of  complete  possession  and  ownership  of  the  whole 
property,  leaving  Craig  to  enforce  as  best  he  can  his  un- 
doubted rights  against  the  plaintiff. 
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I think  an  action  for  breach  of  contract  is  the  plaintiff’s 
proper  remedy.  His  damages  could  then  be  duly  ap- 
praised. 

Gwynne,  J. — It  is  very  clear,  as  it  seems  to  me,  that 
what  Craig  was  contracting  to  sell  was,  not  an  equity  of 
redemption  in  the  chattels  upon  which  Cooper  held  a 
mortgage,  but  the  very  chattels  themselves ; in  order  to 
give  a good  title  to  which  it  was  necessary,  and  agreed, 
that  at  the  time  of  completing  the  contract,  Craig  was  to 
be  relieved  from  that  mortgage.  Now  part  of  the  contract 
was,  that  Craig  was  to  retain  an  unascertained  portion  of 
the  property  as  his  security  for  the  balance  of  the  purchase 
money,  which  property  he  was  to  lease  to  Ross  at  a rent 
equivalent  to  eight  per  cent,  upon  the  balance  ot  the  pur- 
chase money.  Craig  never  could  have  that  security  which 
he  was  contracting  for,  unless  the  property  should  be 
relieved  from  the  chattel  mortgage  to  Cooper,  so  that  it 
was  an  essential  term  of  the  contract  that  the  Cooper 
mortgage  should  be  got  rid  of  to  enable  Craig  to  transfer 
the  possession  to  Ross  and  to  get  the  security  he  contracted 
for ; and  this  mortgage  never  having  been  got  rid  of,  it  was 
never  intended  that  the  property  should  pass,  and  in  my 
opinion  it  did  not,  and,  indeed,  so  long  as  Cooper  remained 
mortgagee,  could  not. 

The  rule  must  be  absolute  to  enter  a verdict  for  the 
defendant. 


Rule  absolute. 
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In  Re  Petition  of  Minister  of  Education. 

Public  schools — Union  school  section — 40  Vic.  c.  16,  sec.  11,  sub-sec.  4 — 
Construction  of. 

In  September,  1874,  the  reeves  of  East  Nissouri  and  North  Oxford,  with 
the  county  superintendent,  proceeded  to  form  a Union  School  Section 
of  these  sections.  In  January,  1875,  and  ever  since  trustees  were  elected 
for  such  union  section,  as  also  for  section  No.  1,  and  during  the  same 
period  the  union  section  maintained  a school-house  in  East  Nissouri 
which  had  been  selected  as  the  union  school,  at  which  some  of  the  North 
Oxford  children  attended ; but  from  April,  1875,  to  31st  December, 
1876,  section  No.  1 closed  their  school,  but  since  then  it  had  been  kept 
open.  The  government  grant  for  the  year  1875-6,  was  paid  to  the 
union  section,  under  objection  from  section  No.  1 ; and  in  1875  the 
union  section  levied  a rate  for  that  year,  but  none  was  levied  by  section 
No.  1.  In  June,  1876,  Hatpin  v.  Colder , 26  C.  P.  501,  was  decided, 
declaring  the  union  section  illegally  formed,  and  immediately  thereafter 
section  No.  1 bought  additional  land  and  erected  a new  school-house, 
levied  a rate  for  that  year,  and  issued  debentures  for  school  purposes, 
which  were  still  outstanding.  On  March  2nd,  1877,  40  Yic.  ch.  16, 
sec.  11,  sub-sec.  4,  0.,  was  passed. 

Held,  G Wynne,  J.,  dissenting,  that  the  union  section  existed  as  a fact  at 
the  passing  of  the  Act  and  was  legalized  by  it,  and  that  section  No.  1 
was  absorbed  and  ceased  to  exist. 

This  was  a petition  of  the  Minister  of  Education,  under 
the  statute,  for  the  opinion  of  this  Court  on  the  following 
facts : — 

About  September,  1874,  the  reeves  of  East  Nissouri  and 
North  Oxford,  with  the  county  superintendent,  proceeded 
to  form  a Union  School  Section  of  sections  No.  1 North 
Oxford,  and  No.  5 East  Nissouri. 

In  January,  1875,  and  ever  since,  trustees  of  such  union 
were  elected.  During  the  same  period  trustees  were  also 
elected  for  section  No.  1,  North  Oxford. 

The  government  grant  for  1875  and  1876  was  paid  to 
said  union  section,  the  section  No.  1 objecting. 

The  union  section  levied  school  rates  for  the  year  1875 
over  the  whole  union  section,  but  none  were  levied  by 
section  No.  1. 

The  decision  in  Hatpin  v.  Colder , 26  C.  P.  501,  declaring 
the  union  section  was  not  legally  formed,  was  given  in 
June,  1876,  and  that  there  was  no  right  to  levy  for  union 
purposes  in  section  No.  1. 
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Immediately  after  this  decision,  section  No.  1,  North 
Oxford,  bought  additional  land  and  erected  a new  school- 
house,  levied  a school  rate  for  the  year  1876,  and  issued 
debentures  for  school  purposes,  which  are  still  outstanding. 

From  April,  1875,  to  the  31st  December,  1876,  section 
No  1 closed  their  school,  but  since  then  it  h&d  been  open. 

The  union  section  had  always  maintained  a school  in 
their  school  house  in  East  Nissouri,  which  they  had  selected 
for  the  union  school  since  January,  1875,  and  some  of  the 
North  Oxford  children  attended  it. 

In  January,  1877,  trustees  were  elected  both  for  the 
union  section  and  for  section  No.  1. 

On  the  2nd  March,  1877,  the  Act  40  Vic.  ch.  16,  sec.  11, 
sub-sec.  4,  0.,  was  passed  ; and  the  question  for  the  opinion 
•of  the  Court  was,  as  to  the  effect  of  this  statute. 

December  8,  1877.  Rock,  Q.  C.,  and  T.  Wells  (Ingersoll) 
for  the  Union  section.  By  the  case  of  Halpin  v.  0 alder, 
26  C.  P.  501,  this  union  was  held  to  be  illegally  formed, 
and  to  remedy  this  defect  the  Act  40  Vic.  ch.  16,  sec.  11, 
sub-sec.  4,  was  passed.  The  intention  of  the  Legislature 
was  to  confirm  this  union  section,  and  it  must  be  held  to 
have  existed  as  a matter  of  fact  on  the  passing  of  the  Act. 
The  Act,  being  a remedial  Act,  must  be  construed  liberally : 
Dwarris  on  Statutes,  2nd  ed.,  632-633.  The  effect  of  the 
Act  is  to  confirm  the  union  section  as  an  existing  section, 
and  absorb  section  No.  1,  North  Oxford,  which,  therefore, 
ceased  to  exist. 

Ball,  Q.  C.,  and  Read,  Q.  C.,  for  section  No.  1,  North 
Oxford.  The  Court  held  in  Halpin  v.  Galder,  26  C.  P.  501, 
that  this  union  section  was  illegally  formed,  and  therefore 
that  it  had  no  existence  Nothing  subsequently  transpired 
to  bring  it  into  existence,  and  therefore  it  was  not  a section 
existing  either  in  law  or  in  fact  on  the  passing  of  40  Vic. 
ch.  16,  sec.  11.  Section  No.  1,  North  Oxford,  always  has 
been  a legally  existing  section,  and  the  effect  of  the  Act 
would  be,  if  necessary,  to  confirm  it. 

X G.  Scott,  Q.  C.,  for  the  Minister  of  Education. 
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December  29,  1877.  Hagarty,  C.  J. — If  the  union 
school  section  had  been  regularly  formed  there  would  of 
course  from  January,  1875,  have  been  an  end  of  section 
No.  1 as  an  independent  school  section. 

We  have  now  to  examine  the  effect  of  the  Act  of  last 
session,  40  Vic.  ch.  16,  sec.  11,  sub-sec.  4,0., passed  2nd  March, 
1877.  “All  existing  school  sections,  and  all  unions  of 
school  sections  comprised  of  parts  of  the  same  or  different 
municipalities  which  now  exist  in  fact,  and  whether  formed 
in  accordance  with  the  provisions  of  the  law  in  that  behalf 
or  not,  are  to  be  deemed  as  having  been  legally  formed,  and 
such  unions  shall  hereafter  continue  to  exist,  subject, 
however,  to  the  provisions  of  this  Act,  as  if  they  had 
been  formed  thereunder ; and  in  cases  where  any  union  has 
heretofore  been  adjudged  by  any  Court  or  Judge  to  have 
been  illegally  formed,  or  where  any  proceedings  are  pending 
on  that  ground,  further  proceedings  may  be  stayed,  upon 
payment  of  such  costs  or  expenses,  if  any,  as  the  Court  or 
Judge  may  award.” 

This  legislation  was  expressly  designed  to  cure  defects 
in  the  formation  of  existing  school  sections  and  unions  of 
sections. 

If  union  school  sections  had  alone  been  mentioned,  I 
think  the  case  would  be  too  clear  for  argument. 

This  union  section,  although  in  June,  1876,  declared  by 
this  Court  to  have  been  defectively  formed,  must,  I think, 
on  the  facts  laid  before  us,  be  held  to  be  “ a union  which 
now  exists  in  fact”  within  the  words  of  the  statute. 

If  it  was  never  lawfully  formed,  and  therefore  never  had 
any  existence,  it  is  argued  that  it  was  not  within  the  words. 

But  it  seems  clear  to  me  that  it  was  just  such  a case  as 
that  of  this  union  that  the  Legislature  intended  to  legalize, 
and  to  give  full  right  and  power  to,  as  if  it  had  been  legally 
formed.  Otherwise,  the  language  used  would  be  without 
meaning. 

But  it  is  further  urged  that  all  existing  school  sections 
are  by  the  same  language  made  valid,  and  that  section  No. 
1,  North  Oxford  was  then  in  existence. 

To  this  it  is  answered  that  the  formation  of  the  union,  if 
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valid,  put  an  end  to  the  section  which  it  included  in  its- 
area ; and  that  the  words  used  by  the  Legislature  curing 
all  defects  in  its  origin  leaves  it  in  full  vitality,  and  neces- 
sarily destroys  the  vitality  of  sec.  No.  1. 

We  cannot  for  a moment  impute  to  the  Legislature  the 
intention  to  perpetuate  two  utterly  inconsistent  formations 
and  clashing  jurisdictions. 

The  words  used  shew  a clear  intention  to  cure  all  defects 
in  the  formation  of  both  union  and  ordinary  school  sections 
throughout  the  Province.  But  they  in  no  way  should  be 
read  as  perpetuating  the  inconsistent  school  formations 
which  have  been  represented  before  us  on  the  argument  of 
this  petition. 

I think  that  since  the  passing  of  this  statute  school  section 
No.  1,  North  Oxford,  has  no  separate  or  independent  existence. 

It  may  be  that  some  further  legislation  may  be  necessary 
to  provide  for  the  serious  liability  that  has  been  created 
between  the  decision  of  Hatpin  v.  Colder  and  the  passing 
of  the  statute. 

Gwynne,  J. — Upon  the  best  consideration  I have  been 
enabled  to  give  to  this  special  case  I must  confess  that 
further  legislation  appears  to  me  to  be  necessary  if  the 
intention  of  the  Legislature  be  to  absorb  the  school  sec- 
tion No.  1 North  Oxford  into  a union  school  section  No.  5 
in  East  Nissouri. 

It  is  admitted  that  the  Act  of  the  Legislature,  40  Yic. 
ch.  16,  does  not  effect  this  object  by  any  declaration  to  that 
effect  in  the  Act : that  in  fact  the  Act  has  no  operation 
whatever  to  govern  this  case,  unless  the  above  named  union 
school  section  was  an  actually  existing,  as  distinguished 
from  a legally  existing,  corporation  immediately  preceding 
the  passing  of  the  Act. 

The  question,  therefore,  which  is  really  submitted  to  us 
is : Was  the  school  section  No.  1 in  North  Oxford  (as  to 
whose  independent,  actual,  and  legal  existence  no  doubt  is 
suggested,  if  it  was  not  absorbed  into  and  in  a union  school 
composed  of  No.  1 in  North  Oxford  and  No.  5 East  Nissouri) 
absorbed  into  such  a union  school  section  in  the  interval 
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between  the  giving  of  judgment  in  this  Court  in  Halpin 
v.  Colder,  in  June,  1876,  and  the  passing  of  the  Act,  40  Vic. 
ch.  16,  in  January,  1877  ? 

As  matter  of  law,  consistently  wjth  the  decision  in 
Halpin  v.  Colder,  nothing  did  occur  or  could  have  occurred 
in  that  interval  which  had  or  could  have  had  the  effect  of 
causing  such  absorption.  But  we  are  asked  to  distinguish, 
if  we  can,  between  an  actual  and  a legal  existence  of  the 
union  school  section  referred  to  in  the  interval  mentioned. 

I confess  to  being  unable  to  appreciate  this  distinction 
nor  am  I judicially  prepared  to  hold  that  a corporate  body, 
which  being  the  creation  of  a statute,  can  have  no  existence 
at  all  except  in  accordance  with  and  by  force  of  the  pro- 
visions of  the  statute  giving  it  existence,  and  which  had 
no  existence  in  accordance  with  such  provisions,  can,  never- 
theless, be  said  to  have  an  actual  existence  independently 
of  the  statute. 

If  such  a union  school  section  existed  at  all,  school  section 
No.  1 was  absorbed.  They  could  not  have  co-existed.  But 
the  school  section  No.  1 could  not  have  been  absorbed, 
unless  under  and  by  force  of  some  provision  of  law. 

Halpin  v.  Colder  having  decided  that  it  was  not  so* 
absorbed,  my  answer  to  this  special  case  must  be  that  it 
was  no  more  absorbed  in  the  month  of  January,  1877,  the 
day  before  the  passing  of  the  Act,  40  Vic.,  than  it  had  been 
at  the  time  judgment  was  given  in  Halpin  v.  Colder  in 
June,  1876,  and  that  to  effect  the  absorption,  if  intended,, 
further  legislation  is  necessary. 

School  section  No.  1,  not  having  been  absorbed  by  any 
process  known  to  the  law,  and  no  doubt  as  to  its  actual 
and  legal  existence,  unless  absorbed,  being  suggested,  it  was 
in  actual  and  legal  existence  at  the  time  of  the  passing  of 
the  Act,  40  Vic.  And  being  in  such  actual  and  legal  exist- 
ence, the  union  school  section,  which  could  only  exist  by 
absorbing  and  destroying  the  existence  of  No.  1,  could  not  of 
course  at  the  same  time  have  been  in  existence. 

Galt,  J.,  concurred  with  Hag  arty,  C.  J. 

42 — vol.  xxviii  c.P. 
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Pegg  v.  Nasmith  et  al. 


Contract — Engineer's  decision — Condition  precedent — Striking  out  plea. 

Action  on  the  common  counts  for  work  and  labor,  &c.,  done  by  J.  B.  and 
W.  B.,  alleging  an  assignment  to  plaintiff. 

Eighth  plea  : that  by  the  said  indenture  in  the  last  plea  mentioned,  and  by 
the  said  contract  and  agreement  therein  mentioned  and  referred  to,  it 
was  further  covenanted  and  agreed  by  and  between  the  said  J.  B.,  and 
W.  B.,  and  defendants,  that  all  points  in  dispute,  whether  as  to 
quantities  or  qualities  of  work  or  material,  should  be  left  to  the  decision 
of  an  engineer  named,  and  from  whose  decision  there  should  be  no 
appeal ; that  the  alleged  cause  of  action  in  said  declaration  mentioned, 
are  matters  in  dispute  as  to  the  qualities  and  quantity  of  work  alleged 
to  have  been  done  by  said  J.  B.  and  W.  B.,  in  performance  and 
execution  of  the  said  contract  ; and  that  the  said  engineer  has  not  de- 
cided that  the  said  J.  B.  and  W.  B.,  or  the  plaintiff,  are,  or  is  entitled 
to  recover  from  the  defendants  any  sum  of  money  whatsoever. 

Held  by  Wilson,  J.,  plea  bad,  for,  so  far  as  appeared  therefrom,  the  de- 
fendants’ liability  arose  independently  of  the  agreement  to  refer,  so  as 
not  to  preclude  plaintiff  suing  at  law,  though  he  might  be  liable  for 
breach  of  the  covenant  to  refer. 

The  case  was  reheard  before  the  full  Court,  when  the  previous  plea  by 
consent  was  put  in,  which  in  substance  raised  the  same  point  as  to  the 
necessity  of  the  engineers  decision,  upon  which  issue  in  fact  was  joined. 
The  Court  affirmed  the  judgment  of  Wilson,  J.  as  to  the  eight  plea,  but 
deeming  it  under  the  circumstances  superfluous  in  addition  to  the  seventh 
ordered  it  to  be  struck  out. 

Fergus  n v.  Corporation  of  Galt , 23  C.  P.  66,  distinguished. 

Held  also  that  merely  referring  to  the  indenture  in  the  seventh  plea,  as 
is  done  in  the  eighth  plea  here,  did  not  incorporate  therein  the  averments 
in  the  seventh  plea  as  to  the  contents  of  such  indenture,  but  that  such 
averments  should  either  have  been  repeated,  or  there  should  have  been 
a statement  to  the  effect,  that  by  the  indenture  in  the  seventh  plea  men- 
tioned it  was  covenanted  and  agreed,  to  the  purport,  tenor,  and  effect 
in  that  plea  mentioned. 

Declaration  : On  the  common  counts  for  work  and 
labour,  &c.,  done  by  one  John  Barlow  and  one  William 
Bird,  alleging  an  assignment  to  the  plaintiff  of  the  said 
money  paj^able  or  indebtedness,  by  virtue  of  an  instrument 
in  writing. 

Eighth  plea:  that  by  the  said  indenture  in  the 
said  last  plea  mentioned,  and  by  the  said  contract 
and  agreement  therein  mentioned  and  referred  to,  it  was 
further  covenanted  and  agreed  by  and  between  the  said 
John  Barlow  and  William  Bird  and  the  said  defendants, 
that  all  points  in  dispute,  whether  as  to  quantities  or  quali- 
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ties  of  work  or  material,  should  be  left  to  the  decision  of 
the  Chief  Engineer  of  .the  Lake  Simcoe  Junction  Railway 
Company,  and  from  that  decision  there  should  be  no  appeal. 
And  the  defendants  say,  that  the  alleged  causes  of  action  of 
the  said  John  Barlow  and  William  Bird,  in  the  declaration 
mentioned,  and  alleged  to  be  assigned  to  the  plaintiff,  are 
matters  in  dispute  as  to  the  quality  and  quantity  of  work 
alleged  to  have  been  done  by  the  said  John  Barlow  and 
William  Bird  in  the  performance  and  execution  of  the  said 
contract,  and  of  the  covenants,  promises  and  agreements  of 
them  the  said  John  Barlow  and  William  Bird  therein  con- 
tained. And  the  defendants  aver  that  the  said  engineer 
has  not  determined  or  decided  that  the  said  John  Barlow 
and  William  Bird,  or  the  said  plaintiff,  are  or  is  entitled 
to  recover  from  the  defendants  any  sum  of  money  what- 
soever. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds, 
that  the  said  plea  cannot  be  pleaded  in  bar  to  the  action 
upon  the  contract  mentioned  in  said  plea,  inasmuch  as 
the  covenants  therein  pleaded  do  not  contain  an  agreement 
that  no  action  shall  be  brought  except  upon  the  said  engi- 
neer’s decision  or  award,  but  only  an  agreement  to  refer,  or 
do  not  contain  any  stipulation  or  agreement  whereby  this 
Court  is  deprived  of  its  jurisdiction,  or  which  can  be  an 
answer  to  the  counts  of  the  declaration. 

October  26, 1877.  Boultbee,  for  the  plaintiff.  The  ques- 
tion to  be  here  determined  is,  whether  the  covenant  set  out 
in  the  plea  is  a condition  precedent  to  the  right  to  main- 
tain the  action,  or  merely  a collateral  right.  The  principles 
governing  this  case  are  clearly  laid  down  in  Scott  v.  Avery , 
5 H.  L.  Ca.  811,  and  that  class  of  cases.  There  it  is  estab- 
lished that  if  a person  covenants  to  do  a particular  act,  and 
that  in  case  of  dispute  an  arbitrator  shall  decide  between 
the  parties,  that  the  decision  of  the  arbitrator  is  not  a 
condition  precedent  to  an  action  being  brought  for  non- 
performance of  the  act,  for  that  would  be  an  attempt  by 
the  parties  to  oust  the  jurisdiction  of  the  Court  by  contract, 
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which  will  not  be  allowed  ; but  where  the  parties  agree- 
that  no  right  of  action  is  to  accrue  until  an  arbitrator  has 
decided  what  sum  the  plaintiff  is  entitled  to  recover,  then 
the  decision  of  the  arbitrator  is  a condition  precedent,  for 
until  such  decision  the  jurisdiction  of  the  Court  does  not 
arise.  In  this  case,  under  the  agreement,  the  plaintiff  is 
entitled  to  be  paid  the  price  of  the  work  done  by  him, 
which  therefore  gives  the  Court  jurisdiction  to  entertain 
the  action ; and  the  agreement  to  refer  disputes  is  therefore 
a separate  and  collateral  agreement,  which  cannot  oust  the 
Court  of  its  jurisdiction.  If  the  agreement  of  the  parties 
had  been  that  no  cause  of  action  should  arise  until  the 
engineer  had  determined  the  quantity  and  quality  of  the 
work,  a decision  in  such  case  might  be  a condition  prece- 
dent. The  very  use  of  the  words,  “it  is  further  agreed,” 
shewrs  that  it  is  a separate  and  subsequent  agreement.  The 
plaintiff  is  therefore  entitled  to  bring  his  action  for  the 
price  of  the  work,  and  the  defendant’s  remedy  is  to  sue 
the  defendant  for  the  breach  of  the  covenant  to  refer. 
The  defendants  will  no  doubt  rely  on  Ferguson  v.  Corpo- 
ration of  Galt , 23  C.  P.  66,  but  that  case  is  clearly  dis- 
tinguishable for  the  words  there  used,  “ to  be  determined 
by  the  engineer,”  are  far  stronger  than  the  words  here  used,, 
to  be  left,  &c. 

T.  S.  Kennedy  contra.  The  defendant  does  not  contro- 
vert the  correctness  of  the  law  as  laid  down  in  Scott  v. 
Avery , 5 H.  L.  Ca.  811,  as  to  the  inability  of  parties  to 
oust  the  jurisdiction  of  the  Court  by  contract ; but  he  con- 
tends that  the  case  comes  within  the  other  principle  also 
there  laid  down,  that  there  is  nothing  to  prevent  the 
parties  from  agreeing  that  no  right  of  action  shall  arise 
until  after  a reference  has  been  made  to  an  arbitrator. 
The  defendant  admits  that  the  plaintiff  is  entitled  to 
maintain  an  action  for  the  price  of  the  work  done  by  him 
and  there  is  nothing  in  the  plea  which  denies  such  right. 
All  the  plea  sets  up  is,  that  no  action  for  such  price  is  to 
arise  until  the  engineer  has  determined  the  quantity  and 
quality  of  the  work  done.  This  is  not  a separate  and 
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collateral  agreement  whereby  the  jurisdiction  of  the  Court 
is  attempted  to  he  ousted ; but  the  very  essence  of  and  the 
only  agreement  of  the  parties  is,  that  until  the  engineer 
has  so  determined  the  jurisdiction  of  the  Court  shall  not 
arise.  The  plea  therefore  is  clearly  good,  and  constitutes 
a bar  to  the  action.  The  case  of  Ferguson  v.  Corporation 
of  Galt,  23  C.  P.  66,  is  very  strongly  in  the  plaintiff’s 
favour,  and  cannot  be  distinguished  from  the  present  case. 
All  the  late  decisions  would  support  the  plea  here : Elliott 
v.  Royal  Exchange  Assurance  Co.,  L.  E.  2 Ex.  237 ; Raw- 
son  v.  Fitzgerald,  L.  E.  9 Ex.  7 (a) ; Baron  de  Worms  v. 
Mellier,  L.  E.  16  Eq.  55 5. 

November  9, 1877.  Wilson,  J. — The  sufficiency  of  this 
plea  depends  upon  the  law  as  laid  down  in  Scott  v.  Avery , 
5 H.  L.  Ca.  811,  2 Jur.  N.  S.  814,  and  in  that  class  of  cases. 

The  Lord  Chancellor  said,  as  reported  in  2 Jur.  N.  S.,  at 
p.  822,  “ There  was  no  doubt  that  persons  could  not  by 
contract  oust  the  Court  of  its  ordinary  jurisdiction.  That 
point  had  been  decided  in  many  cases.  But  there  was  no 
principle  of  law  which  prevented  parties  from  entering  into 
any  contract,  that  no  right  of  action  should  accrue  until 
after  reference  had  been  made  to  an  arbitrator.  If  I cove- 
nant with  A not  to  do  a particular  act,  and  it  is  agreed  be- 
tween us  that  any  question  which  might  arise  should  be 
decided  by  an  arbitrator  without  bringing  an  action,  then 
a plea  to  that  effect  would  be  no  bar  to  an  action ; but  if 
we  agreed  that  J.  S.  was  to  award  the  amount  of  damages  to 
be  recoverable  at  law,  then  if  such  arbitration  did  not  take 
place,  no  action  could  be  brought.” 

Lord  Campbell  said,  where  the  reference  was  a condi- 
tion precedent  to  the  accruing  of  the  cause  of  action,  the 
Court  was  not  ousted  of  its  jurisdiction,  and  no  action 
could  be  brought  till  the  condition  precedent  had  been 
performed. 

In  Elliott  v.  Royal  Exchange  Assurance  Co.,  L.  E.  2 


(a)  Since  reversed  on  Appeal,  L.  R.  1 Ex.  D.  257. 
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Ex.  237,  the  contract  was,  that  the  payment  of  the  policy 
money  was  made  subject  to  certain  articles,  one  of  which 
was,  that  the  loss  or  damage,  “ after  the  same  shall  be 
adjusted,  shall  immediately  be  paid  in  money,”  with  a pro- 
viso, that  “ in  case  any  difference  shall  arise  touching  any 
loss  or  damage,  such  difference  shall  be  submitted”  to  arbi- 
trators, “whose  award  in  writing  shall  be  conclusive.” 

The  Court  held  that  as  the  words  were,  that  after  the 
same  shall  be  adjusted , made  the  adjustment  a condition 
precedent  to  the  bringing  of  an  action,  and  that  the  agree- 
ment to  refer  was  not  a collateral  engagement. 

Bramwell,  B.,  who  differed  from  the  majority  of  the  Court 
in  that  case,  said,  at  p.  245 : “ That  proposition”  (the  one  Mr. 
Manisty,  and  himself  as  counsel  for  the  defendant,  in  Scott 
v.  Avery , made  in  the  House  of  Lords  in  their  argument) 
“was  that  if  two  persons,  whether  in  the  same  or  in  a 
different  deed  from  that  which  creates  the  liability,  agree 
to  refer  the  matter  upon  which  the  liability  arises  to  arbitra- 
tion, that  agreement  does  not  take  away  the  right  of  action. 
But  if  the  original  agreement  is  not  simply  to  pay  a sum  of 
money,  but  that  a sum  of  money  shall  be  paid  if  some- 
thing else  happens,  and  that  something  else  is  that  a third 
person  shall  settle  the  amount,  then  no  cause  of  action  arises 
until  the  third  person  has  so  assessed  the  sum.  For  to  say 
the  contrary  would  be  to  give  the  party  a different  measure 
or  rate  of  compensation  from  that  for  which  he  has  bargained. 
This  is  plain  common  sense,  and  is  what  I understand  the 
House  of  Lords  to  have  decided  in  Scott  v.  Avery  ” 

In  Horton  v.  Sayer,  4 H.  & N.  643,  the  lease  provided 
that  if  any  difference  arose  touching  anything  in  the  inden- 
ture contained,  it  should  be  settled  by  arbitration,  and  that 
the  parties  should  not  bring  any  suit  at  law  or  in  equity 
without  first  submitting  the  matter  to  arbitration. 

Held  to  be  a clause  not  supportable,  as  it  ousted  the 
Court  of  jurisdiction. 

Bramwell,  B.,  said,  at  p.  651 : “ If  a man  covenants  to  do  a 
particular  act,  and  also  covenants  that  if  any  dispute  shall 
arise  concerning  in  respect  thereof,  it  shall  be  referred  to 
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arbitration,  that  is  the  case  with  reference  to  which  the 
Courts  have  used  the  unfortunate  expression  that  ‘their 
jurisdiction  is  ousted  by  the  agreement  of  the  parties/ 
On  the  other  hand,  if  a man  covenants  to  do  a particular 
act,  and  that,  in  the  event  of  his  not  doing  it,  the  other 
party  shall  be  entitled  to  receive  such  a sum  of  money  as 
they  shall  agree  upon,  or  if  they  cannot  agree  such  an 
amount  as  shall  be  determined  by  an  arbitrator,  there 
is  no  debt  which  can  be  sued  for  until  the  arbitrator  has 
ascertained  what  sum  is  to  be  paid.”  In  that  case  he  said,, 
it  did  not  fall  within  that  principle.  “ There  is  a distinct 
and  unqualified  covenant  by  the  defendant  that  he  shall  do 
a particular  act,  and  also  a covenant  that  if  any  difference 
arise  it  shall  be  referred  to  arbitration.  The  parties  might,, 
if  they  thought  fit,  have  so  framed  the  covenant  that  there 
would  be  no  cause  of  action  until  after  arbitration ; but 
they  have  not  done  so.” 

In  Rojper  v.  Lendon,  1 E.  & E.  825,  the  agreement  to 
refer  was  in  like  manner  held  to  be  collateral,  and  not  to 
be  a precedent  act  to  be  taken  before  a cause  of  action 
arose. 

In  Ferguson  v.  Corporation  of  Galt,  23  C.  P.  66,  where 
the  contract  was  that  all  disputes  as  to  quantities  of 
work  to  be  done  beside  that  in  the  contract  mentioned, 
or  as  to  the  quantity  of  work  done  by  the  plaintiff,  and  the 
amount  of  the  same  demanded  by  the  contract,  should  be 
determined  solely  by  the  engineer,  whose  decision  should 
be  final : Held,  that  the  plaintiff'  could  not  recover  without 
the  certificate  of  the  engineer. 

In  Griggs  v . Billington,  27  U.  C.  It.  520,  the  plaintiff  was 
to  make  certain  machines,  and  superintend  their  making  for 
five  years,  and  in  case  any  dispute  arose  as  the  sufficiency 
of  the  machines  or  plaintiff’s  performance  of  the  agreement, 
the  same  should  be  referred  to  arbitration  ; the  decision  by 
arbitration  to  be  final.  Held , that  the  agreement  to  refer 
was  a collateral  agreement,  and  that  the  plaintiff  could 
sue  at  law  without  having  first  referred  the  case. 

In  Dawson  v.  Fitzgerald,  L.  It.  9 Ex.  7,  the  defendant 
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.agreed  with  the  plaintiffs,  his  landlords,  that  he  would  keep 
upon  the  demised  premises  such  a limited  number  only  of 
hares  and  rabbits  as  would  do  no  injury  to  the  trees  or 
plantations  of  the  plaintiffs,  or  their  growing  crops,  or  the 
growing  crops  of  their  tenants  ; and  in  case  he  did  not  and 
caused  injury,  he  would  pay  plaintiffs  a reasonable  compen- 
ation.  The  defendant  pleaded  that  one  of  the  conditions 
was,  that  the  reasonable  compensation,  in  case  of  difference, 
was  to  be  decided  by  arbitration,  and  no  award  was  made. 
Held , a good  plea. 

Kelly,  C.  B.,  said,  at  p.  9 : “ The  covenant,  or  rather  agree- 
ment, declared  upon  is  contained  in  a single  sentence, and  by 
it  the  parties  have,  in  my  opinion,  bound  themselves  to  put 
arbitrators  in  the  place  of  a jury.  * * Where  the  two 

agreements  ” (one  to  pay  the  damages  and  the  other  to 
refer)  “ were  contained  in  different  instruments,  or  in  dif- 
erent  parts  of  the  same  instrument,  that  inconvenience 
did  arise,”  that  is  of  suing  for  a breach  of  each  of  these 
agreements.  “ But  here  I do  not  think  it  does ; for  the 
agreement  alleged  on  this  record  is  one  and  indivisible,  to 
pay  what  may  be  awarded,  and  until  an  award  has  been 
made,  I do  not  think  there  is  any  liability.” 

Pigott,  B.,  at  p.  12,  said  that  the  defendants  agreed  to 
pay  whatever  the  arbitrators  should  fix,  and  not  what  a 
jury  should  think  fair  and  reasonable. 

From  these  cases  I infer  if  the  parties  agree  that  one  of 
them  shall  pay  a certain  sum  in  a given  event,  and  in  case 
of  dispute  as  to  the  happening  of  that  event,  that  it  shall 
be  left  to  an  arbitrator  to  say  whether  that  event  has  or 
has  not  happened,  that  no  cause  of  action  arises  until  the 
arbitrator  has  made  his  award  that  the  event  has  happened. 

Or,  a plainer  illustration,  if  A agree  to  build  a house 
for  B,  and  B agree  to  pay  such  sum  for  it  as  C shall  award 
as  the  price  of  it,  A cannot  sue  till  C has  awarded  the  sum 
in  his  favor.  But  if  A agree  to  build  the  house,  and  B to 
pay  for  it,  and  in  a substantive  clause  it  is  agreed  if  the 
parties  have  a dispute  upon  any  matter  contained  in  the 
agreement,  such  dispute  shall  be  referred  to  arbitration, 
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A may  sue  for  the  price  of  the  house  at  law  without  first 
referring  the  case  to  arbitration,  because  the  agreement  to 
refer  is  a separate,  collateral,  and  independent  bargain, 
which  it  is  said  ousts,  or  has  the  effect  of  ousting,  the 
Courts  of  law  of  their  rights  to  entertain  suits ; but  B may 
sue  A for  not  referring  the  dispute  under  that  agreement 
to  refer. 

Wherever  in  fact  a party  has  a cause  of  action,  without 
a reference  being  first  made,  he  may  bring  his  action  at 
law,  and  the  agreement  to  refer  does  not  restrain  him,  but 
subjects  him  only  to  an  action  for  not  referring.  But 
when  he  has  no  right  of  action  till  an  award  is  made,  the 
making  of  the  award  is  preliminary,  and  a condition  pre- 
cedent to  his  bringing  the  action. 

Here  the  plea  says,  that  in  the  indenture  referred  to  it 
was  covenanted  and  agreed  to  between  the  parties  that  all 
points  of  dispute,  whether  as  to  quantities  or  qualities  of 
work  or  material,  should  be  left  to  the  decision  of  the 
engineer,  from  whose  decision  there  should  be  no  appeal. 

Now,  I cannot  tell  plainly  from  the  general  reference  to 
the  indenture,  nor  from  the  words  that  “ it  was  further 
agreed  that  the  dispute  should  be  decided  by  the  engineer,” 
that  such  agreement  to  refer  was  or  is  contained  in  the 
clause  which  gave  the  contractor  a claim  to  compensation 
for  the  quantities  or  qualities  of  work  or  material,  or  that 
a cause  of  action  in  respect  of  such  quantities  or  qualities 
of  work  or  material  did  not  arise  until  the  engineer’s  deci- 
sion was  made ; or  whether  the  plaintiff  had  a good  cause 
of  action  at  law  without  having  the  engineer’s  decision 
first  made  in  his  favour ; and  whether  the  agreement  about 
the  engineer  deciding  such  dispute  was  not  only  a collateral 
bargain  to  have  the  dispute  so  decided,  without  binding  the 
plaintiffnot  to  sue  in  respect  of  it  until  the  decision  was  given. 

As  the  plea  is  expressed,  I should  infer  that  it  shews  a 
mere  bargain  to  have  the  engineer’s  decision,  but  that  it 
does  not  shew  the  plaintiff  can  only  acquire  his  cause  of 
action  from  that  decision,  and  that  he  cannot  sue  until  the 
engineer  has  so  decided. 

43 — vol.  xxviii  c.p. 
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The  liability  of  the  defendants,  as  I infer  from  the 
pleadings,  arises  independently  of  the  agreement  to  refer 
the  matter  to  the  engineer,  in  which  case  the  plaintiff  is 
not  precluded  from  suing  at  law,  although  he  may  be 
liable  for  not  leaving  the  dispute  to  be  settled  by  the 
engineer. 

The  judgment  will  be  for  the  plaintiff  on  demurrer. 

Judgment  for  plaintiff. 


In  this  term,  December  6,  1877,  the  case  was  reheard 
before  the  full  Court,  when  by  consent  of  the  parties  the 
previous  plea,  the  seventh,  was  put  in,  which  was  as 
follows  : — 

Seventh  plea : That  by  an  indenture  bearing  date,  27th 
October,  1876,  and  made  between  John  Barlow  and  Wil- 
liam Bird  of  the  first  part,  and  the  defendants  of  the  second 
part,  the  said  Barlow  and  Bird  agreed  with  the  defendants 
that  in  consideration  of  the  payment  of  the  prices  con- 
tained in  the  schedule  thereto  attached,  they  would,  at 
their  own  costs  and  charges,  execute  and  complete  accord- 
ing to  the  specifications,  and  bills  of  quantities  thereto 
attached,  or  from  time  to  time  furnished  them,  and  which 
were  to  be  taken  as  part  of  the  contract,  in  a work- 
manlike manner,  and  to  the  satisfaction  and  acceptance 
of  the  chief  engineer  of  the  Lake  Simcoe  Junction  Bail- 
way  Company,  and  of  the  defendants,  certain  grading 
and  grubbing  on  the  said  Lake  Simcoe  Junction  Bail- 
way,  as  therein  set  forth,  at  the  prices  therein  named. 
And  it  was  thereby  further  agreed,  that  if  the  quantities 
shewn  on  said  specifications  and  bills  of  materials  should 
thereafter  be  either  increased  or  diminished,  such  in- 
crease or  diminution  should  furnish  no  claim  for  damages 
or  allowance,  bat  the  actual  amount  as  measured  by 
the  engineer  of  the  said  company  should  be  paid  for 
irrespective  of  such  bills,  and  that  the  whole  of  the  work 
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thereby  contracted  to  be  performed  and  materials  to  be 
furnished,  should  be  in  strict  accordance  with  the  said 
specifications  and  bills  thereto  attached,  or  thereafter  to  be 
furnished,  and  at  the  prices  named  in  the  schedule  attached 
thereto.  And  the  defendants  covenanted  and  agreed  that 
they  would  and  should  pay  the  prices  thereinafter  men- 
tioned in  the  schedule  attached  to  the  parties  of  the  first 
part,  all  payments  to  be  made  monthly  and  to  be'  based 
upon  the  written  estimate  of  the  said  engineer  of  the  work 
done  by  the  said  Barlow  and  Bird  for  the  said  defendants 
under  the  said  contract.  And  it  was  further  agreed  that 
it  should  be  lawful  for  the  defendants  to  withhold  and  re- 
tain from  the  said  Barlow  and  Bird  ten  per  cent,  from 
each  monthly  certificate,  and  the  said  per  centage  should 
remain  in  the  hands  of  the  defendants  as  security  for  the 
perfect  and  full  completion  of  the  work  to  the  satisfaction 
of  the  defendants  and  the  acceptance  of  the  said  engineer, 
and  the  amount  so  retained  should  be  paid  to  the  said 
J ohn  Barlow  and  William  Bird,  together  with  any  balance 
remaining  on  hand  unpaid,  as  shewn  by  the  final  estimate, 
within  thirty  days  after  the  work  should  have  been  delivered 
up  and  accepted  as  aforesaid.  And  the  defendants  say 
that  the  cause  of  action  of  the  said  John  Barlow  and  Wil- 
liam Bird  in  the  second  count  of  the  declaration  mentioned, 
and  alleged  to  be  assigned  to  the  plaintiff,  was  for  and  in 
respect  of  work  alleged  to  have  been  done  by  them  in  the 
performance  and  execution  of  the  contract,  and  of  the 
covenants,  promises,  and  agreements  of  them,  the  said 
John  Barlow  and  William  Bird,  therein  contained,  in  re- 
spect of  the  work  embraced  in  and  contemplated  by  the 
said  contract.  And  the  defendants  aver  that  there  is  no 
final  certificate  shewing  any  balance  remaining  on  hand 
unpaid,  nor  is  there  any  such  balance  remaining  on  hand 
and  unpaid : that  the  defendants  have  paid  to  the  said 
John  Barlow  and  William  Bird  the  said  amount  of  the 
said  monthly  estimates,  saving  and  excepting  therefrom 
the  said  ten  per  cent.,  and  that  the  said  work  has  never 
been  completed  to  the  satisfaction  of  the  defendants,  nor 
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accepted  by  the  said  engineer,  and  so  the  said  per  centages 
are  not,  nor  is  any  sum  due  and  payable  to  the  plaintiff. 

T.  S.  Kennedy  for  the  defendants. 

His  argument  was  the  same  as  before  Wilson,  J.,  but  in 
addition,  contended  that  by  the  reference  in  the  eighth  plea 
to  the  seventh,  now  put  in,  the  contract  therein  set  out 
was  incorporated  in  the  eighth  plea,  so  as  to  clearly  shew 
that  the  decision  of  the  engineer  was  a condition  precedent. 

McCarthy , Q.  C.,  and  Boultbee,  for  the  plaintiffs,  con- 
tended that  the  seventh  plea  put  in,  upon  which  issue 
in  fact  had  been  joined,  raised  the  same  point  as  the  eighth 
plea,  and  that  the  latter  was  superfluous. 

December  29, 1877.  Hagarty,  C.  J. — I think  the  eighth 
plea  is  bad,  and  no  answer  to  the  count  to  which  it  is 
pleaded,  viz. : the  second  count  for  work  and  labour. 

My  brother  Wilson  has  fully  discussed  the  law  bearing 
on  the  point. 

I do  not  see  how  we  can  incorporate  all  parts  of  the 
instrument  mentioned  in  the  seventh  plea  into  this  eighth 
plea,  without  proper  averments  clearly  bringing  the  de- 
fence within  it.  It  does  not  seem  sufficient  to  aver  that 
the  agreement  provided  that  all  points  of  dispute,  whether 
as  to  quantity  and  quality,  &c.,  should  be  referred  to  the 
decisions  of  the  chief  engineer  without  appeal,  and  that 
the  causes  of  action  are  matters  in  dispute  as  to  such 
quantities  or  quality,  and  then  to  negative  any  decision 
by  the  engineer.  The  plea  ought,  I think,  to  have  gone  fur- 
ther, and  shewn  distinctly  that  such  decision  was  a con- 
dition precedent  to  the  accruing  of  a money  demand  or 
right  of  action  against  the  defendants. 

Mr.  Kennedy  strongly  argued  that  the  plea  was  the  same 
as  the  sixth  plea  in  Ferguson  v.  Corporation  of  Galt,  23 
C.  P.  66,  held  good  by  this  Court  on  demurrer. 

A careful  examination  will  shew  a marked  distinction. 
A previous  plea  referred  to  in  that  demurrer,  had  set  out 
Hie  contract,  which  shewed  that  the  whole  work  was  to  be 
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done  for  a lump  sum  named,  to  be  held  to  cover  all  extras,, 
and  to  be  in  full  payment  of  all  work  contemplated  in  the 
contract,  and  that  the  plaintiff  should,  on  no  pretext,  claim 
a further  sum. 

Then  the  sixth  plea  averred  that  all  disputes  as  to 
quantities  of  work  to  be  done  by  the  plaintiff  over  and 
above  that  of  the  contract  as  particularly  mentioned  in  the 
fourth  plea,  or  as  to  the  quantity  of  work  executed  by  the 
plaintiff,  and  the  amount  of  the  same  demanded  by  the 
contract,  should  be  determined  solely  by  the  engineer, 

* * and  that  the  engineer  had  not  determined  that  the 

plaintiff  had  performed  any  work  over  and  above  that  of 
the  contract,  or  that  the  plaintiff  was  entitled  to  recover 
any  sum  of  money,  &c. 

If  that  plea  be  read  by  the  light  of  the  two  preceeding 
pleas  referred  to  in  it,  it  clearly  brings  the  plaintiffs  claim 
within  the  rule  as  to  the  determination  and  certificate  of 
the  engineer  being  a condition  precedent.  He  was  to  de- 
termine “ as  to  the  quantity  of  the  work  executed  by  the 
plaintiff  and  the  amount  of  the  sum  demanded  by  the  con- 
tract.” Till  he  certified  there  was  work  done  beyond  what 
the  contract  called  for,  the  plaintiff  had  no  claim  therefor. 

The  plea,  in  effect,  asserts  that  the  claim  is  for  work 
done  under  the  contract.  The  Court  considered  that  if  so, 
the  plaintiff  was  remitted  to  his  remedy  on  the  specialty. 

It  seems  to  follow  that  if  he  claims  that  the  work  he  has 
done  is  beyond  what  the  contract  requires  or  calls  for, 
there  was  no  promise,  express  or  implied,  to  pay  the  same 
on  demand,  but  only  to  pay  if  the  engineer  decided  it  was 
so  beyond  what  the  contract  called  for. 

No  question  was  then  raised  as  to  the  right  to  read  the 
sixth  plea  by  the  aid  of  the  plea  referred  to. 

We  agree  that  this  eighth  plea  is  defective. 

But  I think  that  the  course  suggested  by  my  brother 
Gwynne,  is  that  which  we  ought  to  take,  viz. : to  direct 
that — as  the  defendants  have  brought  the  seventh  plea  be- 
fore us  and  argued  the  case  thereon — we  should  strike  out 
the  eighth  plea  which  is  demurred  to,  as  wholly  unneces- 
sary and  only  embarrassing  the  case. 
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The  defendants  must  pay  the  costs  of  argument  and 
Bearing. 

The  large  powers  of  amendment  exercised  at  Nisi  Prius, 
render  such  exuberance  of  pleading  wholly  unnecessary. 

Gwynne,  J.  — This  is  a rehearing  of  a judgment 
given  by  Mr.  Justice  Wilson  upon  demurrer  to  the  eighth 
plea. 

The  demurrer  book,  as  it  was  before  Mr.  Justice  Wilson, 
with  his  written  judgment  thereto  appended,  is  brought 
before  us. 

Mr.  Justice  Wilson  gave  judgment  in  favour  of  the  de- 
murrer, because  he  could  not  say  from  this  pleading  that 
the  decision  of  the  engineer  referred  to  in  the  plea  as  agreed 
to  be  final,  was  a condition  precedent  to  the  plaintiff  or 
John  Barlow  and  William  Bird  having  a cause  of  action. 

Before  us  the  seventh  plea  is  produced,  and  the  defen- 
dant asks  us  to  incorporate  the  seventh  plea  with  the 
eighth,  insisting  that  then  it  will  appear  that  the  decision 
of  the  engineer  is  a condition  precedent  to  J ohn  Barlow  and 
William  Bird  having  any  cause  of  action,  which  it  is  con- 
tended must  be  founded  upon  such  decision. 

Upon  referring  to  this  seventh  plea,  it  appears  that  it  is, 
in  substance,  a plea  raising  a precisely  similar  point  as  the 
eighth,  for  in  the  former  the  certificate  of  the  engineer  is 
set  up  as  being  necessary  to  entitle  the  plaintiff  to  recover, 
and  the  plea  denies  that  such  certificate  has  yet  been 
given ; and  by  the  eighth,  it  appears  that  the  disputes  as 
to  quantities,  &c.,  there  referred  to,  must  be  disputes  aris- 
ing antecedent  to  the  engineer  granting  his  certificate.  As 
the  eighth  plea  raises  in  substance  precisely  the  same  point 
as  the  seventh  plea,  upon  which  issue  in  fact  has  been 
joined,  I think  our  proper  course  is  to  order  it  to  be  ex- 
punged from  the  record. 

It  is  said  that  the  eighth  plea  is  identical  with  the  sixth 
plea  in  Ferguson  v.  Corporation  of  Gait , 23  C.  P.  66  ; but 
that  is  not  so,  as  the  Chief  Justice  has  shewn,  for  that  sixth 
plea  was  complete  in  itself,  containing  all  necessary  aver- 
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ments  as  to  the  matter  to  which  it  related,  namely,  extra 
work,  dehors  the  particular  works  contracted  for,  but  which, 
as  the  contract  provided,  were  to  be  paid  upon  the  certificate. 

Referring  to  this  seventh  plea,  I desire,  however,  to  say, — 
although  I think  our  proper  course  is  to  expunge  the  plea, — 
that  the  reference  in  the  eighth  plea  to  the  indenture  men- 
tioned in  the  seventh  plea  does  not,  in  my  opinion,  incor- 
porate into  the  eighth  plea  the  averments  in  the  seventh 
plea  as  to  the  contents  of  that  indenture. 

If  it  is  necessary  to  incorporate  averments  in  a former 
plea  as  part  of  a subsequent  plea,  they  should  be  repeated 
in  the  subsequent  plea,  but  for  brevity  that  may  be  done 
by  an  allegation  that  the  averments  in  the  former  plea  are 
true,  or,  as  in  this  case,  that  by  the  indenture  in  the 
seventh  plea  mentioned,  it  was  covenanted  and  agreed  to 
the  purport  tenor  and  effect  in  that  plea  mentioned,  and 
further,  &c. 

Referring  to  the  seventh  plea  as  is  done  in  this  eighth 
plea,  does  not,  as  it  appears  to  me,  aid  the  defendant,  for  in 
the  view  which  I take,  I cannot,  any  more  than  Mr.  Jus- 
tice Wilson  could,  see  an  averment  to  the  effect  that  the 
action  of  the  contractors,  J.  B.  and  W.  B.,  was  to  be  founded 
solely  upon  a certificate  of  the  engineer. 

I think,  however,  our  proper  course,  instead  of  giving 
any  judgment  upon  this  demurrer,  is  to  order  the  plea 
to  be  struck  out,  and  that  the  defendant  do  pay  to  the 
plaintiff  the  costs  of  the  argument  before  Mr.  J ustice  Wilson 
and  here. 


Galt,  J.,  concurred. 


Judgment  accordingly. 
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MEMORANDA. 

During  Trinity  Term  the  following  gentlemen  were- 
called  to  the  Bar  : 

James  Vernal  Teetzel,  Lyman  Davis  Teeple,  Alfred 
Henry  Marsh,  Thomas  Gibbs  Blackstock,  Duncan 
Byron  McTavish,  James  Wilmot  Gordon,  Erastus 
Blair  Stone,  James  Henry  Madden,  John  Crerar, 
James  Alexander  McGillivray,  William  Seton 
Gordon,  Frederick  Montye  Morson,  Charles  Wesley 
Peterson,  Henry  Auber  MacKelcan,  Edward  H. 
Tiffany,  Thomas  Mercer  Morton,  Charles  Stephen 
Jones,  Elias  Talbot  Malone,  David  Steele,  Philip 
Sanford  Martin,  John  Secord,  John  Melbourne 
Kilbourne,  Bichard  Willis  Jameson,  Isidore  Fred- 
erick Helmuth. 


During  Michaelmas  Term  the  following  gentlemen  were 
called  to  the  Bar  : 

Talbot  Macbeth,  John  L an  yon  Whiting,  Kenneth 
Dingwall,  Balph  Winnington  Keefer,  Alexander 
Duncan  Cameron,  Walter  Barwick,  John  Franklin 
Monck,  William  Beairsto,  John  Winchester,  Thomas 
Dalziel  Cowper,  George  Joseph  O’Doherty,  Silas. 
Corbet  Locke,  Frank  Madill. 
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SITTINGS  IN  VACATION 

AFTER  MICHAELMAS  TERM. 


The  Bank  of  Toronto  v.  McDougall. 

Bill  of  exchange — Foreign  law — Gambling  contracts — Illegality. 

Action  on  a bill  of  exchange  drawn  by  McC.  & McK.,  and  accepted  by- 
defendant,  payable  to  the  plaintiffs. 

Fifth  plea  : that  the  said  bill  was  drawn  and  accepted  for  the  purpose  off 
carrying  on  gambling  contracts  or  speculations  on  the  rise  and  fall  of 
the  price  of  pork  in  the  city  of  Chicago,  in  the  State  of  Illinois,  which 
said  contracts  are  by  the  laws  of  the  said  State  illegal  and  void  ; and, 
except  as  aforesaid,  there  never  was  any  consideration  for  the  drawing 
or  acceptance  of  the  said  bill,  of  all  of  which  the  said  McC.  & McK. 
aud  the  plaintiffs  had  notice. 

Sixth  plea,  repeating  the  allegations  in  the  fifth  plea  down  to  the  aver- 
ment of  notice,  and  alleging  that  McC.  & McK.  paid  and  satisfied 
the  said  bill,  etc.,  and  the  plaintiffs  are  suing  for  their  benefit,  and  not 
otherwise. 

Held  by  Harrison,  C.  J.,  both  pleas  bad,  for  that  the  contract  which  was 
made  in  this  country  was  legal  therein,  and  it  was  no  defence  that 
the  purpose  for  which  the  money  advanced  was  to  be  used  was  illegal 
by  the  laws  of  a foreign  country. 

Declaration  on  a bill  of  exchange,  at  sixty  days,  dated 
9th  of  August,  1877,  for  $1,000,  drawn  by  James  McCuaig 
and  John  B.  McKay,  trading  under  the  name,  style,  and 
firm  of  McCuaig  & McKay,  on  the  defendant,  payable  to 
the  plaintiffs,  and  accepted  by  the  defendants  averring  non- 
payment. 

Fifth  plea : that  before  the  drawing  and  acceptance  of 
the  said  bill  the  said  McCuaig  & McKay  were  carrying  on 
business  in  a certain  foreign  country,  that  is  to  say,  in  the 
city  of  Chicago,  iu  the  state  of  Illinois,  one  of  the  United 
States  of  America ; and  before  and  at  the  time  of  the 
accruing  of  the  alleged  cause  of  action,  it  was  and  still  is 
the  law  of  the  said  state  of  Illinois  that  whoever  contracts- 
to  have  or  give  to  himself  or  another  the  option  to  sell  or 
44 — vol.  xxviii  c.p. 
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buy  at  a future  time  any  grain,  pork,  or  other  commodity, 
not  at  the  time  of  such  contract  having  such  pork,  grain, 
or  other  commodity,  shall  be  fined  not  less  than  $10,  nor 
more  than  $1,000,  of  the  currency  of  the  said  state,  or  con- 
fined in  the  county  gaol  not  exceeding  one  year,  or  both ; 
ai\d  all  contracts  made  in  violation  of  the  said  law  were 
and  are  considered  gambling  contracts,  and  were  and  are 
void  : that  the  said  McCuaig  & McKay,  and  the  defendant, 
in  the  city  of  Chicago  aforesaid  (and  while  the  law  of  the 
said  foreign  state  was  as  aforesaid),  not  having  any  pork  for 
purposes  of  sale,  and  not  desiring  or  requiring  to  purchase 
any  pork,  made  and  entered  into  with  divers  persons  in 
the  said  foreign  state  certain  contracts  (contrary  to  said 
foreign  laws  in  the  said  state)  that  is  to  say,  certain 
gambling  contracts  under  the  semblance  of  pretended  sales 
of  pork  by  the  said  McCuaig  & McKay  and  the  defendant, 
not  having  any  pork  as  aforesaid  at  the  time  of  such  pre- 
tended sales,  to  divers  persons  in  the  said  foreign  state, 
and  under  the  semblance  of  pretended  purchases  of  pork 
by  the  said  McCuaig  & McKay,  and  the  defendant,  from 
divers  persons  in  the  said  foreign  state,  such  persons  not 
having  at  the  time  of  such  pretended  purchases  any  pork  as 
aforesaid,  as  the  said  McCuaig  & McKay  and  the  defendant 
then  well  knew ; but  which  contracts  were  in  truth  and  in 
fact  gambling  speculations  as  to  the  market  price  and  value 
of  pork  as  aforesaid  on  certain  days  then  to  come  in  the 
city  of  Chicago  aforesaid,  whereby  under  pretence  of 
contracts  of  sale  and  purchase  the  said  McCuaig  & McKay, 
and  the  defendant,  in  the  case  of  pretended  sales  to  the 
said  divers  persons,  agreed  that  if  the  market  price  or 
value  of  the  said  pork  so  pretended  to  be  sold  should  be 
lower  on  the  said  future  days  than  on  the  said  days  when 
the  said  pretended  contracts  of  sale  were  respectively  made, 
they,  the  said  McCuaig  & McKay,  and  the  defendant,  should 
receive  from  the  said  divers  persons  the  amount  of  the  said 
differences  between  the  market  price  or  value  of  the  said 
pork  so  pretended  to  be  sold  on  the  several  days  when  the 
.said  pretended  contracts  of  sale  were  respectively  made,  and 
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the  market  price  or  value  of  the  said  pork  on  the  said 
future  days.  And  if  the  market  price  or  value  thereof 
should  be  higher  on  the  said  future  days  than  when  the 
said  pretended  contracts  of  sale  were  respectively  made  as 
aforesaid,  the  said  McCuaig  & McKay,  and  the  defendant, 
should  pay  to  the  said  persons  respectively  pretending  to 
buy  the  amount  of  the  difference  between  the  market  price 
or  value  thereof  on  the  days  on  which  the  said  pretended 
contracts  of  sale  were  respectively  made  as  aforesaid,  and 
the  market  price  or  value  thereof  on  the  said  future  days. 
And  in  the  case  of  pretended  purchases  from  the  said  per- 
sons so  pretending  to  sell  as  aforesaid,  that  if  the  price  or 
value  of  the  said  pork,  so  pretended  to  be  sold  to  the  said 
McCuaig  & McKay  and  the  defendant,  should  be  lower  on 
the  said  future  days  than  on  the  days  when  the  said  pre- 
tended contracts  of  purchase  were  respectively  made,  they, 
the  said  McCuaig  & McKay  and  the  defendant,  should  pay 
to  the  said  divers  persons  respectively  pretending  to  sell 
the  amount  of  the  difference  between  the  market  price  or 
value  of  the  said  pork  on  the  said  several  days  when  the 
said  pretended  contracts  of  purchase  were  respectively 
made,  and  the  market  price  or  value  of  the  same  on  the 
said  future  days.  And  if  the  said  market  price  or  value 
thereof  should  be  higher  on  the  said  future  days  than 
when  the  said  pretended  contracts  of  purchase  were 
respectively  made  as  aforesaid,  the  said  McCuaig  & McKay 
and  the  defendant  should  receive  from  the  said  persons 
respectively  pretending  to  sell  the  amount  of  the  difference 
between  the  market  price  or  value  of  pork  on  the  days  on 
which  the  said  pretended  contracts  of  purchase  were  res- 
pectively made,  and  the  market  price  or  value  thereof  on 
the  said  future  days.  Whereas  it  never  was  intended  that 
any  pork  should  be  actually  bought  by  such  persons 
pretending  to  bu}^  or  actually  sold  by  such  persons 
pretending  to  sell,  or  be  in  any  manner  actually  sold  or 
actually  delivered  in  pursuance  of  the  said  pretended 
contracts,  but  that  such  differences  alone  should  be 
received  or  paid  by  the  said  McCuaig  & McKay,  and  the 
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defendant,  as  aforesaid,  (contrary  to  the  law  of  the  said 
foreign  state  as  aforesaid).  And  the  said  bill  was  drawn 
by  the  said  McCuaig  & McKay  upon  and  accepted  by  the 
defendant  to  procure  moneys  for  the  purpose  of  making 
and  entering  into  and  carrying  out  and  performing  the 
said  pretended  contracts  and  incidental  thereto,  and  for 
paying  the  said  differences  ; and  there  never  was  any 
other  value  or  consideration  than  the  said  illegal  consider- 
ation for  the  drawing  or  acceptance  of  the  said  bill,  as  the 
said  McCuaig  & McKay  at  the  time  they  drew  the  said 
bill  and  the  plaintiffs  at  the  time  they  became  the  holders 
of  the  said  bill  well  knew. 

And  for  a sixth  plea  the  defendant  repeats  the  allega- 
tions in  the  fifth  plea  as  far  as  the  averment  of  notice  to 
the  plaintiffs  of  the  matter  therein  mentioned,  and  says 
that  the  said  McCuaig  & McKay  paid  and  satisfied  the 
said  bill  to  the  plaintiffs  at  or  after  the  time  when  the 
same  became  due,  and  the  plaintiffs  are  suing  in  this  action 
on  behalf,  and  at  the  request,  and  for  the  benefit  of  the 
said  McCuaig  & McKay,  and  not  otherwise. 

Demurrer. 

1.  That  the  said  pleas  afford  no  defence  to  this  action. 

2.  They  confess  but  do  not  avoid  the  cause  of  action  set 
forth  in  the  declaration. 

3.  That  the  contract  is  set  forth  as  made  in  this  country, 
which  is  not  denied,  and  it  is  attempted  to  make  it  void 
by  the  law  of  a foreign  state  in  which  the  contract  was  not 
made. 

4.  That  the  bill  of  exchange  having  been  drawn  and 
accepted  in  this  country,  and  the  contract  thereon  not 
being  illegal  by  the  law  of  this  country,  it  cannot  be  set 
aside  because  the  consideration  for  which  it  was  drawn, 
accepted,  and  endorsed,  or  the  purpose  to  which  the  money 
to  be  raised  thereon  was  to  be  applied,  would  have  been 
held  illegal  in  some  foreign  state and  it  is  not  alleged 
that  either  the  consideration  or  the  purposes  to  which  the 
money  was  to  be  applied  is  or  was  illegal  in  this  country, 
where  the  bill  of  exchange  was  made,  either  by  statute  of 
this  country  or  at  common  law. 
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On  January  8,  1878,  the  demurrer  was  argued. 

Osier , for  the  plaintiff. 

M.  0.  Cameron,  Q.  C.,  contra. 

January  11,  1878.  Harrison,  C.  J. — The  defence  is 
rested  in  both  pleas  on  the  ground  that  the  consideration 
for  the  acceptance  sued  on  was  illegal. 

The  difference  between  the  two  pleas  is,  that  the  fifth 
alleges  that  the  plaintiffs  at  the  time  they  became  the 
holders  of  the  acceptance  well  knew  the  illegality  of  the 
consideration ; and  the  sixth,  that  the  plaintiffs  are  suing 
only  for  the  benefit  of  the  drawers  of  the  bill,  who  were 
parties  to  the  illegality.  Each  of  the  pleas,  therefore,  is 
inconsistent  with  the  fact  that  the  plaintiffs  became  holders 
for  value  and  without  notice,  and  it  is  unnecessary  for  the 
purposes  of  the  present  decision  to  consider  whether  there 
would  be  any  difference  in  their  legal  rights  if  in  that 
position. 

If  the  pleas  disclose  an  illegal  consideration  sufficient  to 
avoid  the  acceptance,  and  the  plaintiffs  at  the  time  they 
became  the  holders  of  it  either  knew  of  the  illegality  or 
are  suing  merely  for  the  benefit  of  those  who  were  parties 
to  the  illegality,  they  can  be  in  no  better  position  than 
such  parties. 

The  question  for  decision  therefore  is,  whether  either  plea 
discloses  such  facts  as  in  law  amount  to  such  illegality  as 
would  in  this  country  make  void  the  contract. 

The  contract  was  made  in  Canada ; but  the  allegation 
is,  that  the  consideration  was  an  advance  of  money  to  be 
used  for  the  purpose  of  gaming  in  a foreign  country,  which 
by  the  law  of  that  country  is  illegal. 

The  contention  is,  that  money  lent  for  the  purpose  of 
gaming  in  this  country  is  illegal,  and  as  it  appears  it  is 
also  illegal  by  the  law  of  the  foreign  country,  the  Court 
of  this  country  should  not  assist  any  of  the  parties  to  such 
a contract. 

It  was  said  by  Abbott,  C.  J.,  in  Bryan  v.  Lewis,  R.  & M. 
386,  that  “ if  a man  sells  goods  to  be  delivered  on  a future 
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day,  and  neither  has  the  goods  at  the  time,  nor  has  entered 
into  any  prior  contract  to  buy  them,  nor  has  any  reason- 
able expectation  of  receiving  them  by  consignment,  but 
means  to  go  into  the  market  and  to  buy  the  goods  which 
he  has  contracted  to  deliver,  he  cannot  maintain  an  action 
upon  such  a contract.”  And  if  this  were  the  law,  it  would 
go  far  to  establish  the  illegality  of  the  transaction  disclosed 
in  the  pleas,  if  it  were  a transaction  in  this  country. 

But  the  doctrine  thus  propounded  has  since  been  deliber- 
ately overruled  in  Hibblewhite  v.  McMorine,  5 M.  & W. 
462,  where  Parke,  B.,  said,  at  p.  466  : “ I cannot  see  what 
principle  of  law  is  at  all  affected  by  a man  being  allowed 
to  contract  for  the  sale  of  goods  of  which  he  has  not  pos- 
session at  the  time  of  the  bargain,  and  has  no  reasonable 
expectation  of  receiving.  Such  a contract  does  not  amount 
to  a wager,  inasmuch  as  both  the  contracting  parties  are 
not  cognizant  of  the  fact  that  the  goods  are  not  in  the 
vendor’s  possession  ; and  even  if  it  were  a wager,  it  is  not 
illegal,  because  it  has  no  necessary  tendency  to  injure  third 
parties.” 

Where,  however,  at  the  time  of  the  alleged  contract  it  is 
not  the  intention  of  either  party  that  goods  shall  be  forth- 
coming to  answer  the  contract,  where  the  transaction  is 
no  more  than  a speculation,  wager,  or  bet,  as  to  the  future 
price  of  the  commodity,  and  an  agreement  to  pay  differ- 
ences in  price,  the  transaction  is  one  of  gaming  or  wagering : 
See  Grizewood  v.  Blane,  11  C.  B.  526 ; Barry  v.  Croskey,  2 
J.  & H.  1 ; Rumsey  v.  Berry , in  the  Supreme  Court,  State 
of  Maine,  63  L.  T.  N.  S.  (Record  and  Review),  p.  272. 

Now  the  enquiry  arises  whether  such  a transaction  is 
illegal  by  our  law  affecting  civil  rights.  For  this  resort 
must  be  had  to  the  law  of  England  as  it  was  on  the  15th 
of  October,  1792,  subject  to  such  amendments  as  may  have 
since  been  made  by  the  proper  legislative  authority. 

A wager  or  bet  is  defined  as  a contract  entered  into 
without  colour  of  fraud  between  two  or  more  persons  for  a 
good  consideration,  and  upon  mutual  promises  to  pay  a 
stipulated  sum  of  money,  or  to  deliver  some  other  thing  ta 
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each  other,  according  as  some  prefixed  and  equally  uncer- 
tain contingency  should  happen  within  the  terms  upon 
which  the  contract  was  made:  2 Chit  Stats.,  3rd  ed.r 
Gaming,  p.  276,  note  h. 

Wagers  and  bets,  with  some  exceptions,  are  by  the  Com- 
mon Law  of  England  valid.  The  exceptions  are,  where  tho 
wager  or  bet  has  a tendency  to  injure  the  feelings  of  private 
individuals  not  parties  to  the  contract,  or  where  it  must  be 
held  to  be  against  the  laws  of  morality  or  decency,  or 
otherwise  against  public  policy,  or  prohibited  by  Act  of 
Parliament : Bac.  Abr.  Gaming,  A.,p.  17 ; Da  Costa  v.  Jonesy 
Cowp.  729  ; Good  v.  Elliott , 3 T.  R.  693. 

Instances  of  wagers,  legal  or  illegal,  will  be  found  in 
Ditchburn  v.  Goldsmith , 4 Camp.  152 ; Lancaussade  v. 
White , 2 Esp.  629  ; Egerton  v.  Furzman,  1 R.  & M.  213; 
S.  C.,  1 C.  & P.  613;  Hartley  v.  Rice , 10  East  22;  Hen- 
kirn  v.  Guerss , 2 Camp.  408 ; S.  C.,  12  East  247 ; Gilbert 
v.  Sykes , 16  East  150 ; Eltham  v.  Kingsman,  1 B.  & AL 
683  ; Hussey  v.  Crickitt , 3 Camp.  168 ; McAllesterv.  Haden, 
2 Camp.  438;  Micklefield  v.  Hepgin , 1 Ans.  133;  Evans 
v.  Jones , 5 M.  & W.  77 ; Kennedy  v.  Gad,  3 C.  & P.  376 ; 
Fisher  v.  Waltham , 4 Q.  B.  889  ; Gregory  v.  King , 11  Am. 
56  ; Winchester  v.  Nutter,  13  Am.  93. 

Wagers  as  to  the  price  of  opium  at  a forthcoming  sale 
of  Government  opium  do  not  come  within  any  of  the 
exceptions  to  the  rule,  and  are  therefore  lawful  at  common 
law : Thackoorseydass  v.  Dhondmull,  6 Moo.  P.  C.  300 ; 
Pettamberdass  et  al.  v.  Thackoorseydass,  7 Moo.  P.  C.  239. 

Wagers  in  this  country  as  to  the  future  price  of  pork, 
grain,  or  any  other  such  commodity,  must  stand  on  the 
same  footing,  and,  in  the  absence  of  a prohibitory  statute, 
must  be  held  to  be  valid. 

Then,  can  it  be  said  that  such  wagers  are  prohibited  by 
any  Act  of  Parliament  in  this  Province  ? They  are  to 
some  extent  prohibited  by  the  Imperial  Statute  8 & 9 Yic. 
ch.  109,  sec.  18,  which  declares  “that  all  contracts  or 
agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void,”  &c.  See 
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Barry  v.  Croskey,  2 J.  & H.  1.  But  that  statute  having 
been  passed  after  1792,  and  not  being  in  terms  applicable 
to  the  colonies,  does  not  apply  to  this  Province. 

The  principle  Imperial  Statutes  as  to  gaming,  which 
were  in  force  in  1792,  and  may  be  said  to  be  a part  of  our 
law,  are  33  Hen.  VIII.  ch.  9 ; 2 & 3 Ph.  & M.  ch.  9 ; 16 
Car.  II.  ch.  7 ; 9 Anne  ch.  14 ; and  2 Geo.  II.  ch.  28. 

The  only  one  of  these  statutes  material  to  the  present 
enquiry  is  the  9 Anne,  ch.  14,  which,  although  repealed  in 
England,  is  not  repealed  as  regards  this  Province.  It, 
among  other  things,  enacts,  “ That  all  notes,  bills, 
bonds,  mortgages,  or  other  securities  or  conveyances  given, 
granted,  drawn,  or  entered  into  or  executed  by  any  person 
or  persons  whatsoever,  where  the  whole  or  any  part  of  the 
consideration  of  such  conveyance  or  securities  shall  be  for 
any  money  or  other  valuable  thing  won  by  gaming  or 
playing  at  cards,  dice  tables,  tennis,  bowls,  or  other  game 
or  games  whatsoever,  or  by  betting  on  the  sides  or  hands 
of  such  as  do  game  at  any  of  the  games  aforesaid,  or  for 
the  reimbursing  or  repaying  any  money  knowingly  lent 
or  advanced  for  such  gaming  or  betting  as  aforesaid,  or 
lent  or  advanced  at  the  time  or  place  of  such  play  to  any 
person  or  persons  so  gaming  or  betting  as  aforesaid,  &c., 
shall  be  utterly  void,  frustrate,  and  of  no  effect  to  all 
intents  and  purposes  whatsoever.” 

It  was  at  one  time  held  that  as  the  statute  only  avoids 
the  securities  for  the  loan,  the  liability  of  the  borrower 
under  his  promise  at  common  law  remained  : Bargeau  v. 
Walmsley,  2 Stra.  1249  ; Robinson  v.  Bland , 2 Burr.  1077 ; 
Alcinbrook  v.  Hall,  2 Wils.  309  ; Wettenhall  v.  Wood,  1 
Esp.  18.  But  this  distinction  is  now  repudiated  : Cannan 
v.  Bryce,  3 B.  & Al.  179  ; McKennell  v.  Robinson,  3 M.  &; 
W.  434.  See  further  Ruckman  v.  Bryan,  3 Denio  340 ; 
Peck  v.  Briggs,  lb.  107. 

Foot  races,  horse  races,  cricket,  and  games  of  skill,  have 
been  held  to  come  under  the  operation  of  this  statute ; but 
I cannot  find  any  authority  to  the  effect  that  betting  as  to 
the  price  of  stocks  or  merchandize,  home  or  foreign,  is 
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within  the  statute.  See  Jeffreys  v.  Walter , 1 Wils.  220 ; 
Hodson  v.  Terrill , 1 C.  &>  M.  797 ; Wilkinson  v.  Tousley , 
10  Am.  139. 

The  fact  that  in  England  it  was  deemed  necessary  after 
the  Statute  of  Anne  to  pass  statutes  for  the  prevention  of 
gambling  in  public  stocks,  is  against  such  a construction  ; 
but  even  these  statutes  have  been  held  not  to  extend  to 
gambling  in  the  stocks  of  a foreign  country  : Morgan  v. 
Pebrer , 4 Scott  230  ; Wells  v.  Porter , 2 Bing.  N.  C.  722  ; 
Oakley  v.  Rigby , 76.  732  ; Elsworth  v OoZe,  2 M.  & W.  31. 

The  argument,  however,  is  pushed  to  the  extent  that  in- 
asmuch as  such  a transaction  as  disclosed  here  is  illegal  by 
the  laws  of  the  foreign  country,  the  loaning  of  the  money 
here  for  the  illegal  purpose  must  also  be  illegal ; but 
no  authority  was  cited  which  supports  such  an  argument. 

It  is  not  at  all  clear  that  the  loan  of  money  or  sale  of 
goods  in  this  country,  to  be  used  for  an  illegal  purpose,  is 
void,  because  of  the  mere  knowledge  that  the  moneys  or 
goods  were  to  be  so  used : See  Story's  Conflict  of  Laws, 
9th  ed.,  sec.  254 ; Story  on  Contracts,  4th  ed.,  sec.  506  : 
Benjamin  on  Sales,  2nd  ed.,  408.  But  to  hold  that  the  con- 
tract is  void  in  this  country,  wher6  the  purpose  is  only 
illegal  by  the  laws  of  the  foreign  country,  would  be  to 
carry  the  law  much  further  than  it  has  yet  been  carried,  so 
far  as  I can  judge  from  the  investigation  of  the  cases 
which  I have  been  able  to  find  since  the  argument  of  this 
cause. 

The  only  two  cases  which  I have  been  able  to  find 
having  a direct  bearing  on  the  point  are  Quarrier  v.  Col- 
ston, 1 Phil.  147,  and  King  v.  Kemp,  8 L.  T.  N.  S.  255. 

In  the  former  it  was  held  that  money  lent  for  purposes 
of  gaming  in  a foreign  country,  it  not  appearing  whether 
gaming  was  lawful  there  or  not,  was  recoverable  in 
England. 

In  the  latter,  where  the  money  was  loaned  for  the  pur- 
poses of  gaming  in  France,  Willes,  J.,  doubted  if  by  the 
law  of  France  such  a debt  was  invalid,  even  though  con- 
tracted for  gaming  purposes,  but  promised  to  consult  his 
45 — vol.  xxviii  c.p. 
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brother  Judges.  And  having  done  so,  he  said  “that  his 
learned  brethren  agreed  with  him  that  this  would  be  no 
defence,  even  if  it  could  be  substantiated.” 

Neither  of  these  cases,  is  a decision  on  the  point  now 
before  me. 

In  the  absence  of  authority,  I hold  the  pleas  bad. 

The  judgment  will  be  for  the  plaintiffs  on  the  demurrer 
to  the  fifth  and  sixth  pleas. 


J udgme  nt  accordingly. 


(855) 


HILARY  TERM,  41  VICTORIA,  1878. 

From  February  £th,  to  February  16th. 


Present  : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ “ John  Wellington  Gwynne,  J. 

“ “ Thomas  Galt,  J. 


Meakin  y.  Samson  et  al. 

Husband  and  wife — Goods  supplied  to  wife — Separate  trading — Liability  of 
goods  for  husbands  debts. 

The  plaintiff  was  a married  woman  whose  husband  having  been  engaged 
in  business,  had  become  insolvent,  and  failed  to  obtain  his  discharge. 
Certain  persons,  who  had  been  his  creditors  and  knew  his  inability  to 
carry  on  business  on  his  own  behalf,  furnished  the  plaintiff,  who  had 
no  separate  estate,  with  goods,  taking  her  notes  in  payment.  Tho 
business  name  used  was  that  of  the  plaintiff,  but  the  business  was  carried 
on  entirely  by  the  husband,  acting  under  a power  of  attorney  from  her 
which  enabled  him  to  enter  into  all  contracts  and  give  notes,  etc.,  in 
the  plaintiff’s  name,  and  at  an  alleged  salary  of  $10  a week.  The 
wife  and  children,  all  lived  together  and  away  from  the  place  of  busi- 
iness  which  the  plaintiff  seldom  visited  and  never  for  business  purposes. 
The  goods  having  been  seized  under  an  execution  issued  by  one  of  the 
husband’s  creditors,  the  plaintiff  claimed  them,  and  an  interpleader  was 
directed  to  be  tried. 

Held , Galt,  J.,  dissenting,  that  the  wife  was  not  entitled  to  the  goods : 
that  there  was  no  separate  trading  of  the  plaintiff,  within  the  meaning 
of  the  Statutes ; but  that  the  whole  thing  was  a device  to  enable  the 
husband  to  carry  on  business  in  the  plaintiff’s  name,  and  so  defeat  his 
creditors. 

This  was  an  interpleader  issue  tried  before  Galt,  J.,  and 
a jury,  at  Toronto,  at  the  Fall  Assizes  of  1877. 

The  facts  of  this  case  were  uncontradicted.  The  plain- 
tiff was  a married  woman.  Her  husband  had  been  engaged 
in  business,  and  became  insolvent.  His  certificate  was  re- 
fused, so  it  was  not  competent  for  him  to  carry  on  business 
himself.  After  his  bankruptcy,  his  wife  undertook  to- 
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•engage  in  business  on  her  own  account,  and  certain  persons 
who  had  been  creditors  of  her  husband  furnished  her  with 
large  quantities  of  goods,  knowing  all  the  facts,  and  also 
knowing  that  the  husband  was  to  superintend  the  business 
as  agent  for  his  wife.  The  wife  was  living  in  the  same 
house  with  her  husband,  and  the  family  was  supported  out 
of  the  proceeds  of  the  business  which  was  carried  on,  the 
husband  acting,  as  he  said,  as  her  agent.  The  defendants 
were  creditors  of  the  insolvent,  and  had  a judgment  against 
him  for  the  balance  remaining  unpaid  of  their  debt  after 
deducting  the  sum  received  from  his  estate.  They  issued 
•execution  and  seized  the  goods,  which  were  the  subject  of 
this  interpleader. 

The  facts  are  more  fully  stated  in  the  judgments. 

At  the  close  of  the  case  the  learned  Judge  gave  the 
following  charge  to  the  jury,  which  was  not  objected  to  by 
the  learned  counsel  for  the  defendants  so  far  as  the  mere 
facts  were  concerned,  although  he  did  object  to  the  opinion 
in  point  of  law,  as  therein  expressed. 

The  learned  Judge,  after  referring  to  what  he  then  con- 
sidered the  law  to  be  as  respects  the  rights  of  married 
women,  said : “ It  appears  Meakin  (the  husband)  became 
insolvent  in  the  year  1872  under  such  circumstances  that 
the  Judge  of  the  Insolvent  Court,  on  the  information  of 
•some  of  the  creditors,  refused  to  grant  him  his  certificate. 
The  consequence  was,  he  was  not  and  is  not  in  a position 
to  carry  on  business  in  his  own  name.  It  appears  some  of 
his  creditors  were  in  favour  of  his  getting  a certificate,  but 
we  are  not  in  possession  of  the  circumstances  that  led  the 
learned  Judge  and  some  of  the  creditors  to  refuse.  Some 
of  the  other  creditors  were  quite  willing  to  furnish  goods 
to  the  wife,  knowing  quite  well  they  could  not  furnish 
them  to  him.  There  is  no  pretence  that  Mrs.  Meakin  really 
had  any  money  of  her  own.  It  does  not  appear  that  when 
these  persons  agreed  to  furnish  these  goods,  they  were 
asked  any  question  as  to  whether  Mrs.  Meakin  had  any 
money  or  not.  They  were  willing  to  trust  her,  thinking 
she  had  the  power  to  contract.”  He  also  told  the  jury,  that 
if  credit  is  given  to  a married  woman  alone,  the  creditor 
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not  looking  to  the  husband,  and  having  no  claim  against 
him,  “I  take  it,  that  is  a business  carried  on  by  the 
married  woman  separate  from  her  husband.” 

He  submitted  two  questions  to  the  jury  : 

1.  Did  the  insolvent  carry  on  business  in  his  wife’s  name 
for  his  own  benefit,  or  was  the  business  really  and  truly  the 
business  of  the^wife  for  her  own  benefit,  separate  from  her 
husband  ? 

2.  Did  the  persons  who  supplied  the  goods  with  which 
the  business  was  carried  on  intend  to  give  credit  to  the 
wife  alone,  or  to  her  husband  ? 

The  jury  brought  in  the  following  answers.  To  question 
No.  1 : “It  was  the  wife’s  business.”  To  question  No.  2 i 
“ They  intended  to  give  credit  to  the  wife.” 

The  learned  Judge  entered  a verdict  for  the  plaintiff. 

In  Michaelmas  term,  November  19,  1877 ,D.E.  Thomson 
obtained  a rule  calling  on  the  plaintiff  to  shew  cause  why  a 
nonsuit  should  not  be  entered  or  a verdict  for  the  defendants; 
or  for  a new  trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  and  the  weight  of  evidence,, 
and  for  misdirection  of  the  learned  J udge  at  the  trial  in 
telling  the  jury  that  if  credit  is  given  to  a married  woman 
alone,  the  creditor  not  looking  to  the  husband,  and  having 
no  claim  against  him,  “ I take  it  that  is  a business  carried 
on  by  the  married  woman  separate  from  her  husband.” 

During  the  same  term,  November  26,  1877,  M.  C. 
Cameron , Q.C.,  and  Monhnan , shewed  cause.  The  plain- 
tiff is  entitled  to  the  property  in  question  as  her  separate 
property.  She  was  carrying  on  separate  business  as  a 
married  woman  in  her  own  name,  the  husband  merely 
acting  as  her  agent  under  a power  of  attorney.  As  such 
married  woman,  the  goods  were  sold  to  her  on  her  separate 
undertaking  to  pay  for  them.  There  is  nothing  to  prevent 
persons  furnishing  goods  to  a married  woman  on  her  own 
credit,  if  they  choose  to  do  so.  The  same  rule  would  apply 
as  if  they  had  made  the  wife  a present  of  the  goods.  The 
persons  furnishing  the  goods  swore  that  they  were  fur- 
nished to  the  wife,  and  that  they  would  not  give  them  to 
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the  husband,  he  being  an  undischarged  insolvent.  The 
execution  creditors  knew  that  the  husband  was  insolvent, 
and  that  the  wife  was  carrying  on  business  in  her  own 
name.  But  even  if  the  goods  be  deemed  in  law  to  have 
been  furnished  to  the  husband,  then  they  would  belong  to 
his  assigneee  in  insolvency,  and  the  execution  creditors 
could  make  no  claim  to  them.  [Galt,  J. — This  is  not  in 
issue  here,  and  was  not  raised  at  the  trial.] 

D.  E.  T homson,  contra.  The  business  was  never  carried 
on  by  the  wife  at  all,  but  was  the  business  of  the  husband, 
the  wife’s  name  being  merely  used  as  a blind  or  device  to 
enable  the  husband  to  defeat  his  creditors.  But,  even  if 
the  business  was  bond  fide  carried  on  by  the  wife,  it  was 
not  her  separate  business  within  the  meaning  of  the 
statutes.  It  cannot  be  assumed  that  the  goods  were  sold 
to  the  wife  on  her  own  credit.  Where  credit  is  given  to 
a person,  it  is  under  the  belief  or  understanding  that  there 
is  ability  to  perform  the  terms  of  credit.  Here  the  wife 
had  neither  any  separate  estate,  nor  any  business  experience, 
and  in  fact  took  no  part  whatever  in  the  business.  The 
husband  alone  possessed  the  business  experience,  and 
although  pretending  to  act  under  a power  of  attorney,  was 
in  fact  carrying  on  the  business  as  his  own,  and  for  his  own 
benefit,  and  it  was  on  his  ability  and  experience  that  the 
creditors  relied.  The  only  presumption  is,  that  the  business 
was  that  of  the  husband,  and  that  the  goods  were  sold  to 
him.  This  is  the  legal  presumption,  and  must  be  rebutted 
by  the  wife,  which  she  can  only  do  by  virtue  of  the 
statutes  Consol.  Stat.  IT.  C.  ch.  73,  sec.  1,  or  35  Vic.  ch.  16, 
sec.  2.  She  cannot  claim  under  the  Consol.  Stat.,  because 
under  that  statute  in  such  case  an  order  for  protection  is 
necessary;  and  further,  it  does  not  authorize  a jus  dis- 
ponendi , which  is  essential  to  the  carrying  on  of  such 
business.  Her  right,  if  at  all,  must  arise  under  the  latter 
Act.  But  under  that  Act,  not  only  must  she  be  pos- 
sessed of  separate  estate,  but  the  business  must  be  carried 
on  separately  from  her  husband : the  act  of  trading  must 
be  that  of  the  wife,  and  must  be  so  carried  on  as  to  be 
under  her  control  alone,  and  out  of  that  of  her  husband, 
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whereas,  here,  the  wife  had  no  control  whatever  over  the 
business,  but  it  was  under  the  sole  control  of  the  husband : 
McCandy  v.  Tuer,  24  C.  ?.  101 ; Irwin  v.  Maughan,  26 
C.  P.  455 , Harrison  v.  Douglas , 40 1J.  C.  R.  410  ; Laporte 
v.  CosticJc , 31  L.  T.  N.  S.  434.  It  cannot  be  looked  upon 
as  a gift  of  the  goods,  as  a gift  was  never  intended,  but 
a sale  with  a contract  for  repayment.  There  was  clearly 
misdirection. 

February  4,  1878.  Galt,  J. — The  statutes  bearing  on 
this  subject  are  Consol  Stat.  U.  C.  ch.  73,  sec.  1;  35  Yic. 
ch.  16,  secs.  2,  8 and  9. 

The  marriage  took  place  in  1862,  and  falls  therefore 
under  the  1st  section,  which  is,  “ Every  woman,  who  has 
married  since  the  fourth  day  of  May,  one  thousand  eight 
hundred  and  fifty-nine,  or  who  married  after  this  Act  takes 
effect,  without  any  marriage  contract  or  settlement,”  (there 
does  not  appear  to  have  been  any  marriage  contract),  “ shall 
and  may, notwithstanding  her  coverture,  have,  hold  and  enjoy 
all  her  real  and  personal  property,  whether  belonging  to  her 
before  marriage,  or  acquired  by  her  by  inheritance,  devise, 
bequest  or  gift,  or  as  next  of  kin  to  an  intestate,  or  in  any 
other  way  after  marriage , free  from  the  debts  and  obliga- 
tions of  her  husband,  and  from  his  control  and  disposition 
without  her  consent,  in  as  full  and  ample  a manner  as  if 
she  continued  sole  and  unmarried,  any  law,  usage  or 
custom  to  the  contrary  notwithstanding;  but  this  clause 
shall  not  extend  to  any  property  received  by  a married 
woman  by  her  husband  during  coverture .” 

By  35  Yic.  ch.  16,  sec.  2,  O. : “All  the  wages  and  personal 
earnings  of  a married  woman,  and  any  acquisitions  therefrom, 
and  all  proceeds  or  profits  from  any  occupation  or  trade 
which  she  carries  on  separately  from  her  husband,  or 
derived  from  any  literary,  artistic  or  scientific  skill,  and  all 
investments  of  such  wages,  earnings,  moneys  or  property 
shall  hereafter  be  free  from  the  debts  or  dispositions  of  the 
husband,  and  shall  be  held  and  enjoyed  by  such  married 
woman,  and  disposed  of  without  her  husband’s  consent,  as 
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fully  as  if  she  were  a feme  sole ; and  no  order  for  protection 
shall  hereafter  become  necessary  in  respect  of  any  such 
earnings  or  acquisitions  ; and  the  possession , whether  actual 
or  constructive , of  the  husband , of  any  personal  property 
of  any  married  woman  shall  not  render  the  same , liable  for 
his  debts!' 

By  Section  8 : “A  husband  shall  not  be  liable 

for  any  debts  of  his  wife  in  respect  of  any  employment  or 
business  in  which  she  is  engaged  on  her  own  behalf,  or  in 
respect  of  any  of  her  own  contracts.” 

By  Section  9 : “A  married  woman  may  maintain  an 
action  in  her  own  name  for  the  recovery  of  any  wages,, 
earnings,  money  and  property,  by  this  or  any  other  Act 
declared  to  be  her  separate  property,  and  shall  have  in  her 
own  name  the  same  remedies,  both  civil  and  criminal 
against  all  persons  whomsoever  for  the  protection  and 
security  of  such  wages,  earnings,  money,  and  property 

* * and  any  married  woman  may  be  sued  or  pro- 

ceeded against  separately  from  her  husband  in  respect 
of  any  of  her  separate  debts,  engagements,  contracts,  or 
torts,  as  if  she  were  unmarried.” 

It  appears  to  me  impossible  for  the  Legislature  to  have 
used  more  extensive  words  than  those  above  quoted  to 
shew  their  intention  to  be  that  all  property  acquired  by  a 
married  woman  married  since  1859,  in  any  manner  what- 
ever, except  property  received  by  her  from  her  husband, 
shall  be  free  from  the  debts  and  obligations  of  the  husband. 

It  is  of  course  a question  of  fact  whether  property, 
claimed  by  the  creditors  of  the  husband,  has  or  has  not 
been  acquired  by  the  wife,  and  I know  of  no  law,  since  this, 
statute,  by  which  persons  who  are  willing  to  do  so  are  for- 
bidden to  deliver  their  property  to  a married  woman,  or 
which  shall  authorize  a Court  to  say : True,  you  intended 
to  trust  the  wife,  and  to  look  to  her  alone  for  payment,  but 
if  she  is  living  with  her  husband,  and  he  is  engaged  in 
managing  her  business,  you  shall  not  do  so,  for  if  you  do, 
the  goods  which  you  thought  were  secure  from  the  debts  or 
obligations  of  the  husband,  and  which  you  so  intended,  are 
his,  and  are  liable  for  his  debts. 
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It  is  simply  a question  of  evidence.  I can  well  under- 
stand, if  the  case  depended  on  the  evidence  of  the  husband 
and  wife  alone,  the  Court  might  say,  such  evidence  is  un- 
satisfactory, and  uncorroborated  might  advise  the  jury  not 
to  act  on  it ; but  when  the  original  owners  of  the  goods 
come  forward  and  testify  that  the  delivery  and  sale  was  to 
the  wife,  and  not  to  the  husband,  I fail  to  see  how  any  Court 
is  justified  in  saying,  contrary  to  the  express  words  of  the 
statute,  that  they  shall  be  liable  for  his  debts. 

In  the  case  now  under  consideration,  such  was  the  case, 
and  was  so  found  by  the  jury.  There  was  no  contradictory 
evidence  whatever. 

The  fallacy  which,  I think,  existed  in  the  able  argument 
of  Mr.  Thomson,  was  this  : He  argued  that  from  the  fact  of 
the  husband  and  wife  living  together,  and  the  business 
being  under  his  management,  it  was  not  bond  fide  the 
separate  business  of  the  wife,  and  therefore  the  goods  were 
liable  for  his  pre-existing  debts,  and  consequently  were  not 
protected  by  the  2nd  section  of  35  Vic.  ch.  16. 

By  referring  to  the  provisions  of  that  section  it  will  be 
seen  that  it  has  reference  only  to  “wages  and  personal 
earnings  of  a married  woman,  and  any  acquisitions  there- 
from, and  all  proceeds  and  profits  from  any  occupation  or 
trade  which  she  carries  on  separately  from  her  husband,  or 
derived  from  any  literary,  artistic,  or  scientific  skill.” 

It  has  no  reference  whatever  to  a case  like  the  present, 
where  the  question  is  not  as  regards  proceeds  or  profits 
from  any  occupation  or  trade  which  she  carries  on  separ- 
ately from  her  husband,  but  as  to  goods  acquired  by  the 
married  woman  for  the  purpose  of  enabling  her  to  carry  on 
a separate  trade. 

It  is,  in  my  judgment,  within  the  provisions  of  the  1st 
section  of  ch.  73,  and  is  not  at  all  affected  by  the  Act  of 
35  Vic.  ch.  16. 

There  is,  however,  a singular  provision  at  the  end  of 
the  second  section  of  that  Act.  The  preceding  provisions 
have,  as  already  stated,  refer  to  wages,  &c.,  but  the  con- 
clusion is  general,  “ and  the  possession,  whether  actual  or 
46 — YOL.  XXVIII  c.p. 
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constructive,  of  the  husband,  of  any  personal  property  of 
any  married  woman  shall  not  render  the  same  liable  for 
his  debts.”  There  is  no  evidence  whatever  that  the  goods, 
the  subject  of  this  interpleader,  had  been  purchased  from 
the  proceeds  or  profits  of  the  business. 

It  is  therefore  unnecessary,  and  indeed  beside  the  ques- 
tion, to  argue  that  from  the  manner  in  which  it  was 
conducted  it  was  not  a trade  or  occupation  which  she 
carried  on  separately  from  her  husband,  and  was  therefore 
not  within  the  second  section. 

The  single  question  is,  were  the  goods  acquired  by  the 
wife  in  any  way  other  than  by  receipt  from  the  husband  ? 
It  is  manifest  they  were,  unless  we  throw  to  one  side  the 
whole  of  the  evidence,  which  I am  not  prepared  to  do. 

Section  8 of  35  Yic.  ch.  16,  appears  to  me  strongly  to 
corroborate  the  view  which  I expressed  at  the  trial,  viz., 
u that  if  credit  is  given  to  a married  woman  alone,  the 
creditors  not  looking  to  the  husband  and  having  no  claim 
against  him,  I take  it  that  is  a business  carried  on  by  the 
woman  separate  from  her  husband,”  for  it  expressly  enacts 
“ that  a husband  shall  not  be  liable  for  any  debts  of  his 
wife  in  respect  of  any  employment  or  business  in  which 
she  is  engaged  on  her  own  behalf,  or  in  respect  of  any  of 
Jier  own  contracts.”  The  law  does  not  as  a general  rule 
treat  husbands  and  wives  as  living  apart, but  on  the  contrary 
considers  them  as  one.  Consequently  when  it  speaks  of 
any  employment  or  business  in  which  the  wife  is  engaged 
in  her  own  behalf,  it  must  be  taken  to  contemplate  such  a 
business  carried  on  by  her  while  living  with  her  husband, 
in  the  absence  of  any  allusion  to  their  living  apart. 

The  9th  section  also  appears  to  me  to  have  the  same 
bearing,  when  it  enacts  that  “ an}^  married  woman  may 
be  sued  or  proceeded  against  separately  from  her  husband 
in  respect  of  any  of  her  separate  debts,  engagements,  con- 
tracts or  torts,  as  if  she  were  unmarried.” 

Hagarty,  C.  J. — My  brother  Gwynne  has  made  a full 
statement  of  the  evidence  bearing  upon  the  first  question 
we  have  to  decide,  viz.,  the  alleged  separate  trading. 
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I am  very  strongly  of  opinion  that  this  evidence  shews 
no  case  to  establish  any  separate  trading  on  the  wife’s  part 
contemplated  by  our  statutes. 

If  it  were  not  for  my  daily  experience  of  the  curious 
and  apparently  increasing  variance  of  judicial  opinion,  I 
would  venture  to  say  that  I did  not  entertain  the  shadow 
of  a doubt  on  the  point. 

Here  the  business  was  substantially  the  same  old  busi- 
ness, both  in  character  and  management,  as  that  carried  on 
by  the  husband  before  his  insolvency,  with  the  added  forms 
of  a change  of  name  of  firm,  of  a power  of  attorney,  pro- 
fessed by  the  husband  to  have  been  made  by  the  wife  to 
him,  enabling  him  to  buy  and  sell,  enter  into  all  contracts, 
and  give  all  kinds  of  notes,  &c.,  in  the  name  of  the  firm 
of  which,  as  he  alleges,  his  wife  was  the  sole  member. 

Everything  was  managed  and  conducted  by  the  husband, 
the  wife  knowing  really  nothing  of  the  business,  exercising 
no  control,  not  even  knowing  how  or  where  any  banking 
account  was  kept. 

The  alleged  allowance  of  $10  a week  to  the  husband 
went  for  the  common  support  of  husband,  wife,  and  chil- 
dren, all  living  away  from  the  place  of  business,  to  which, 
as  I gather  from  the  evidence,  the  wife  was  a rare  visitor, 
and  any  visit  paid  by  her  was  unconnected  with  any  real 
interference  in  the  business. 

I think  the  verdict  in  her  favour  on  this  branch  of  the 
case  cannot  be  allowed  to  stand. 

The  Imperial  statute,  33-34  Vie.  ch.  93,  passed  the  year 
before  our  Ontario  statute,  35  Vie.  ch.  16,  so  far  as  a sepa- 
rate trading  is  concerned,  is  in  substance  like  ours,  and 
Laporte  v.  Costick , 31  L.  T.  N.  S.  434,  is  in  point. 

It  remains  to  be  considered  whether  she  can  hold  the 
goods  on  any  other  grounds. 

It  is  urged  that,  as  well  under  the  Act  of  1859,  Consol. 
Stat.  U.  C.  ch.  73,  as  under  the  Ontario  Act,  35  Vic.  ch. 
16,  she  may  have  and  enjoy  personal  property  belonging 
to  her  before  marriage,  or  in  any  way  acquired  by  her  after 
marriage  free  from  her  husband’s  debts,  control,  &c.,  in  as 
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full  and  ample  a manner  as  if  she  continued  sole  and 
unmarried : Sec.  5,  Ontario  Act. 

I think  we  are  hound  to  construe  this  legislation  as 
referring  only  to  the  bona  fide  acquisition  of  property  from 
any  source  by  a married  woman. 

I agree  with  my  brother  Gwynne  that  if  any  of  the 
merchants  who  appeared  in  this  case  had  chosen  to  present 
or  give  to  this  claimant  a quantity  of  goods  to  start  her  in 
some  really  separate  business,  or  to  supply  her  wants,  or  to 
aid  in  the  support  of  her  and  her  family,  they  had  a right 
so  to  do,  and  such  goods  would  be  her  separate  property. 
But  nothing  of  that  kind  is  presented  here.  No  personal 
communication  takes  place  between  the  wife  and  the  parties 
furnishing  the  goods ; and  the  dealing  is  carried  on  in  the 
guise  of  a sale  of  goods  as  to  a dealer  on  the  ordinary  terms 
of  credit,  and  notes  given  therefor  in  the  name  of  a firm, 
which  the  husband  alleges  to  have  consisted  of  herself,  and 
signed  by  her  husband  for  her. 

I am  of  opinion  that  this  is  not  one  of  the  ways  in  which 
the  Legislature  has  permitted  a married  woman  to  acquire 
property  apart  from  her  husband’s  rights  or  control. 

The  goods  are  certainly  not  given,  they  are  professedly 
sold  for  business  purposes. 

If  the  wife  has  not,  as  I have  stated  to  be  my  opinion,, 
obtained  these  goods  for  a really  separate  trading,  how 
then,  if  in  any  other  way,  has  she  acquired  them  ? 

We  must  not,  I think,  be  led  away  by  the  specious  argu- 
ment, that  as  the  owners  could  make  a free  gift  to  her  of 
the  goods,  that  equally  they  could  sell  them  to  her  on 
terms  of  credit. 

It  is  settled  by  decisions  in  our  Courts  that  she  cannot 
be  held  liable  on  any  promise  to  pay,  unless  she  had  sepa- 
rate estate.  There  is  no  pretence  in  this  case  that  the  wife 
had  any  such  estate. 

I need  not  put  her  freedom  from  personal  liability  in 
clearer  language  than  that  of  Draper,  C.  J.  of  Appeal,  in 
Darling  v.  Rice , 1 App.  43,  at  p.  46  : “ I think  that  to  main- 
tain any  such  suit  as  the  present,”  (viz.,  on  a promissory 
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note,)  “ against  a married  woman,  she  must  first  of  all 
make  a contract  or  engagement,  or  incur  a debt ; next, 
that  the  liability  to  enforce  which  she  is  sued  or  proceeded 
against,  must  either  have  arisen  in  respect  of  some  employ- 
ment or  business  in  which  she  was  engaged  in  her  own 
behalf ; or  thirdly,  that  she  was  possessed  of  separate 
estate.” 

Two  elements  of  liability  are  wanting  in  the  case  before 
us : (1)  The  absence  of  any  separate  business  or  employ- 
ment ; and  (2)  the  absence  of  separate  estate. 

In  this  view  the  seller  of  the  goods  sold  to  a person 
whose  promise  to  pay  had  no  binding  legal  force. 

Then  it  is  urged  that  if  they  chose  to  trust  to  her  honour 
to  pay,  they  had  a right  so  to  do.  But  the  objection  lies 
'deeper.  They  have  not  given  the  goods,  they  have  sold 
them  to  her  on  her  promise  to  pay — a promise  not  enforce- 
able ; they  have  passed  into  the  actual  possession  of  her 
husband,  with  whom  she  lives  ; there  is  no  separate  trading 
Must  they  not  therefore  follow  the  rule  of  the  common 
law,  and  become  the  property  of  the  husband  ? 

I am  of  opinion  that,  except  in  the  special  cases  created 
by  the  statutes,  the  common  law  rule  must  apply. 

Apart  from  the  right  acquired  by  a separate  trading,  it 
would  seem  that  her  claim  to  personal  property  acquired 
in  any  way  during  coverture  would  be  as  strong  under  the 
Act  of  1859  as  under  the  Ontario  Act,  so  far  as  protecting 
it  from  her  husband’s  debts. 

In  Kraemer  v.  Gless,  10  C.  P.  470,  (1861)  Draper,  C.  J., 
speaking  of  the  first  statute,  says,  at  p.  475:  “ Every  provision 
for  these  purposes  is  a departure  from  the  common  law. 
And  so  far  as  it  is  necessary  to  give  these  provisions  full 
effect,  we  must  hold  the  common  law  is  superseded  by  them 
But  it  is  against  principle  and  authority  to  infringe  any 
further  than  is  necessary  for  obtaining  the  full  measure  of 
relief  or  benefit  the  Act  was  intended  to  give.” 

Burton,  J.A.,  says,  in  Darling  v.  j Rice,  (speaking  of  the 
Ontario  Act),  at  p.  48:  “ It  ncvercould  have  been  intended 
under  that  Act  to  remove  all  the  disabilities  of  a married 
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woman,  and  enable  her  to  enter  into  any  description  of  con- 
tract as  freely  as  a feme  sole , or  the  end  might  have  been 
attained  in  one  short  enactment.” 

Patterson,  J.A.,  takes  the  same  view. 

Moss,  J.A.,  (now  C.  J.  of  Appeal,)  states  that  in  his  opinion 
the  Ontario  Act  should  not  be  construed  as  extending  her 
power  to  contract,  but  as  defining  the  procedure  in  a suit 
on  a contract  on  which  she  is  liable. 

In  construing  these  statutes  we  are  bound  to  consider 
the  object  apparently  in  the  view  of  the  Legislature,  the 
wrong  or  injury  designed  to  be  redressed,  and  the  remedies 
therefor  provided. 

See  an  elaborate  case  on  the  proper  construction  of 
statutes  : River  Wear  Commissioners  v.  Adamson , in  the 
House  of  Lords,  37  L.  T.  N.  S.  543,  L.  R.  2 App.  Cas.  743. 

I understand  the  main  objects  to  be  the  full  protection 
of  any  personal  property  (I  need  not  speak  of  realty)  of  a 
married  woman  from  her  husband’s  creditors  to  ensure  her 
enjoyment  of  them  for  use  and  support. 

I also  understand  the  object  of  protecting  her  and  giving 
her  full  liberty  in  any  business  carried  on  by  her  for  her 
own  support,  or  that  of  her  family,  or  even  her  husband. 

But  I think  it  must  be  really  and  truly  her  separate 
trade  or  business,  not  resting  on  the  observance  of  a few 
empty  forms,  very  transparently  veiling  the  plain  reality. 

I cannot  believe  that  the  Legislature  intended  to  legalize 
an  attempt  like  the  present  to  evade  the  plain  requirements 
of  the  law. 

“ I cannot,”  says  Draper,  C.  J.,  in  Lett  v.  Commercial 
Bank , 24  U.  C.R.  559,  “permit  a surmise  even  that  the  Act’’ 
(of  1859)  “was  intended  to  create  a protection  for  the  hus- 
band’s dealings  which  will  operate  as  a fraud  on  the 
husband’s  creditors,  nor  do  I find  that  the  language  compels 
a construction  which  would  have  this  effect.” 

If  the  claimant’s  contention  be  sound,  the  consequences 
will  be  of  the  gravest  character. 

An  insolvent  refused  his  discharge  for  fraudulent  prac- 
tice can  arrange,  as  here,  with  his  former  friends  to  supply 
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goods  in  the  name  of  the  wife,  charging  them  to  her  and  taking 
her  worthless  notes  for  the  price.  He  can  carry  on  the 
business  precisely  as  before,  enjoying  the  great  advantage 
of  having  all  the  new  stock  exempt  from  all  his  old  credi- 
tors’ claims.  He  can  thus  have  the  actual  benefit  of  a 
discharge  in  insolvency  without  having  to  conform  to  the 
legal  conditions  on  which  such  discharge  can  be  lawfully 
obtained,  and  possibly  still  enjoy  the  fruits  of  the  evil 
conduct  or  the  secreted  assets  which  prevented  his  discharge. 

The  facts  in  the  present  case  are  quite  undisputed.  The 
merchants  avow  that  they  will  not  or  cannot  sell  goods 
to  an  undischarged  insolvent : that  otherwise  they  would 
have  done  so,  but  expressly  because  he  is  undischarged  they 
adopt  this  course.  As  the  insolvent  swore : “I  devised  as 
well  as  we  could.  We  had  to  do  something.  It  was  that 
way  we  proposed  going  into  business,  so  as  to  go  into  it 
on  a solid  basis.”  This  man  arranged  the  whole  scheme  of 
operations  with  those  who  supplied  the  goods.  The  latter 
made  no  personal  bargain  or  arrangement  with  the  wife. 
The  whole  arrangement  was,  as  I view  it,  a device,  a 
plainly  avowed  attempt  to  enable  an  undischarged  insolvent 
to  carry  on  business,  setting  his  old  creditors  at  defiance. 

If  a trader,  like  Meakin,  induced  his  old  friends  in  busi- 
ness to  sell,  or  to  go  through  the  form  of  selling,  these 
goods  to  his  son,  a minor  of  eighteen  or  nineteen  years  of 
age,  on  the  notes  of  the  latter,  worthless  as  against  him, 
and  the  son  continued  his  attendance  at  College,  or  in  a 
lawyer’s  office  as  before,  the  father  managing  the  business 
just  as  fully  and  exclusively  as  before,  I think  it  would  be 
difficult  to  persuade  any  intelligent  jury  that  they  should 
allow  the  form  of  the  transaction  to  prevail  over  the  plain 
substance,  and  to  hold  the  goods  to  belong  to  the  son  instead 
of  the  father.  In  the  case  of  a wife  it  is,  I think,  still 
more  difficult  to  uphold  the  form  against  the  substance 
until  the  Legislature  establish  her  position  as  that  of  feme 
sole  to  all  intents  and  purposes. 

I attach  little  weight  to  the  argument  that  the  sellers  of 
the  goods  pointedly  declare  they  have  no  claim  on  the 
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husband  for  the  price.  In  substance,  the  personal  security 
of  a man  who  has  just  become  insolvent  is  of  small  avail- 
The  man  who  furnishes  goods  to  him  does  so  on  his  faith 
in  the  business  habits  and  character  of  the  dealer,  and  the 
prospect  of  his  success. 

I do  not  desire  to  impute  to  any  of  those  who  supplied 
goods  any  intention  of  knowingly  violating  the  law.  They 
may  have  been  advised  that  such  a course  was  lawful,  and 
that  the  form  adopted  would  alter  the  substantial  truth  of 
the  transaction. 

It  was  urged  to  us  that  it  is  unjust  that  the  new  goods 
should  be  seized  to  pay  the  old  debts.  The  answer  is 
obvious,  that  they  must  incur  the  universal  liability  of  all 
after-acquired  property  of  an  undischarged  debtor. 

If  the  Legislature  (as  was  said  in  Darling  v.  Rice),  had 
desired  or  intended  to  remove  all  the  disabilities  of  a 
married  woman,  and  treat  her  wholly  as  sui  juris , they 
could  have  said  so  in  plain  terms. 

When  they  do  so,  it  will  be  the  duty  of  the  Courts 
faithfully  to  interpret  their  words.  Till  then  I must 
decline  believing  that  Parliament  intended  so  completely 
to  change  as  well  the  letter  as  the  spirit  of  the  laws  relating 
to  the  marriage  tie,  and,  amongst  other  effects,  making  an 
inroad  so  serious  on  the  honest  wrorking  of  the  Insolvent  Act. 

It  is  nearly  fourteen  years  since  I had  occasion  to  use 
the  following  words  in  reference  to  a case  somewhat  of  this 
nature: — “ We  never  can  sufficiently  appreciate  the  broad 
wisdom  and  justice  of  the  common  law  until  we  come  to 
apply  the  provisions  of  a statute  like  this  ” (Act  of  1859) 
“ to  the  realities  of  every  day  life,  an  d the  adverse  rights 
of  debtor  and  creditor  ” : Lett  v.  Commercial  Bank,  24  IJ. 
C.  E.  552,  at  p.  562, 

Any  experience  that  I may  have  since  gained  induces 
me  to  repeat  these  words  with  an  increased  feeling  of  their 
truth. 

Gwynne,  J. — The  question  which  we  have  to  decide,  is, 
whether  we  should  order  a new  trial,  or  whether,  the  case 
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Raving  been  tried  by  a jury,  we  should  proceed  upon  the 
33rd  section  of  the  Administration  of  Justice  Act  of  1874, 
as  if  leave  had  been  reserved  at  the  trial,  with  the  consent 
of  the  parties,  for  the  defendants  to  move  to  enter  a 
nonsuit. 

I confess  that  it  appears  to  me  to  be  an  abuse  of  language 
to  attribute,  as  the  jury  have  done,  to  the  transaction  out 
of  which  the  claim  of  the  plaintiff  arises  (as  appearing  in 
the  evidence),  the  character  of  a trade  carried  on  by  her 
separately  from  her  husband  within  the  meaning  of  the 
statute  in  that  behalf ; and  I cannot  see  how  this  verdict 
can  stand  consistently  with  Laporte  v.  Costick , 31  L.  T.  N. 
S.  434 ; and  Harrison  v.  Douglass , 40  U.  C.  R.  410. 

The  plaintiff  does  not  rest  her  claim  to  the  goods  in 
question  here  as  property  purchased  by  her  with  any  wages 
or  personal  earnings  of  her  own,  or  with  the  proceeds  or 
profits  derived  from  any  occupation  or  trade  carried  on  by 
her  separately  from  her  husband, "as  the  plaintiff  in  Laporte 
v.  Costick  did.  She  makes  no  pretences  of  having  had  any 
such  earnings  or  profits,  but  she  claims  the  goods  as 
property  which,  although  she  had  no  separate  property  of 
any  description  whatever,  is  alleged  to  have  been  purchased 
by  her  for  the  purpose  of  being  sold  in  the  ordinary  course 
of  a trade  which  she  alleges  has  been  carried  on  by  her 
separately  from  her  husband. 

Now  in  Merrick  v.  Sherwood , 22  C.  P 467;  McCready  v. 
Higgins , 24  C.  P.  233;  and  Field  v.  McArthur,  27  C.  P.  15, 
we  have,  in  this  Court,  expressed  our  opinion  to  be — an 
opinion  which  is  now  affirmed  by  the  Court  of  Appeal, 
in  Darling  v.  Rice,  1 App.  43 — that  there  is  nothing 
in  the  Acts  relating  to  married  women  which  enables  a 
married  woman,  having  no  separate  estate  whatever,  to 
make  any  contract  of  purchase  or  otherwise  binding  upon 
her — that  a contract  with  her,  to  be  binding  upon  her, 
must  be  made  upon  the  faith  and  credit  of  separate 
property  belonging  to  her. 

I do  not  say  that  a merchant,  well  disposed  towards  a 
man  who  had  become  insolvent,  and  who  was  unable  to  get 
47 — vol.  xxviii  c.p. 
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a discharge  from  the  requisite  majority  of  his  creditors,  or 
from  the  Court,  even  though  such  inability  should  be 
attributable  to  his  having  been  guilty  of  fraudulent 
practice  to  the  prejudice  of  creditors,  might  not,  in  the 
indulgence  of  a kindly  and  charitable  disposition,  make  a 
free  gift  of  goods  to  the  insolvent’s  wife,  or  even  give  her 
goods  upon  the  faith  of  her  promise,  although  such  promise 
might  not  be  enforceable  in  law,  that  she  would,  if  she 
could,  pay  for  the  goods  out  of  the  proceeds  arising  from 
their  sale,  and  might  thereby  set  her  up  in  a business 
separately  from  her  husband.  Nor  do  I mean  to  say  that 
such  goods  would  not  become  her  separate  property,  nor 
that  upon  the  credit  of  their  possession,  or  with  the  moneys 
arising  from  their  sale,  she  might  not  continue  and  extend 
her  trade  by  the  purchase  of  other  goods,  provided  that 
such  trade  was  in  truth  and  in  fact  bond  fide  carried  on  by 
her,  separate  from  her  husband,  although  she  might  be 
living  with  him.  But  that  is  not  the  case  asserted  here. 
On  the  contrary,  what  the  plaintiff  asserts  here,  and  what 
she  sets  up,  is,  that,  although  she  had  no  separate  property 
whatever  upon  the  credit  of  which,  or  with  which,  she  had, 
or  could  have,  purchased  any  goods,  she  formed  a trading 
firm  called  at  one  time  Meakin  & Co.,  and  at  another  time 
M.  A.  Meakin  & Co.,  the  initials  of  her  own  name  being 
“ M.  A.,”  the  constitution  upon  which  such  firms  were 
organized  being,  that  all  the  business  of  the  firms  should  be 
managed,  controlled,  and  conducted  by  her  husband  under 
a power  of  attorney  from  her  to  him;  and  that  her  husband, 
under  the  authority  contained  in  such  power  of  attorney, 
had  purchased  for  her  the  goods  in  question,  with  notes 
signed  and  made  by  him  in  the  name  of  the  firms,  from 
persons  who  were  some  of  his  creditors  in  his  insolvency, 
and  who  were  aware  of  the  fact  that  the  firms  were- 
organized  as  above  stated,  and  that  the  above  arrangements 
for  carrying  on  the  business  were  expressly  made  because 
the  husband  was  unable  to  get  the  consent  of  the  requisite 
majority  of  his  creditors  to  his  discharge,  in  consequence  of 
his  having  committed  fraud  in  carrying  on  the  business  in 
which  he  had  become  insolvent : and  the  question  is,  whether 
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or  not,  under  such  circmstances,  the  wife  has  acquired 
the  title  to  the  goods  so  purchased,  so  as  to  enable  her 
to  assert  and  maintain  title  to  them  against  the  common 
law  right  of  her  husband  to  their  possession  and  disposi- 
tion, and  so  as  to  be  exempt  from  liability  for  his  debts, 
which  question  involves  the  subordinate  one:  was  this 
trade  so  carried  on,  such  as  the  statute  affecting  the  rights 
of  married  women  recognises  as  a trade  carried  on  by  a 
wife  separately  from  her  husband  ? 

The  whole  burthen  of  the  issue  lies  upon  the  plaintiff ; 
and  I may  say  that  I think  the  interests  of  the  trading 
community  require  that  we  should  call  for  the  strongest 
and  most  convincing  evidence  of  the  truth  and  bona  fides 
of  the  claim,  when  we  find  the  reason  for  the  wife  under- 
taking the  business  and  claiming  it  to  be  hers  to  be,  that 
her  husband  was  an  insolvent  under  such  circumstances  of 
fraud  that  he  wTas  unable  to  obtain  his  discharge  in 
insolvency. 

The  first  witness  called  by  the  plaintiff  is  Mr.  Paul 
Campbell,  confidential  clerk  of  Mr.  John  McDonald,  a 
wholesale  merchant  in  Toronto,  whose  duty  it  was  to 
determine  with  whom  accounts  should  be  opened  in  Mr. 
McDonald’s  books.  The  substance  of  his  evidence  is,  that 
in  January,  1872,  Mr.  Meakin,  the  plaintiff’s  husband, 
failed  in  business  (Mr.  McDonald  being  one  of  his  creditors), 
and  was  charged  with  irregularity  about  having  money 
deposited  in  the  bank  in  his  wife’s  name.  What  he  says, 
is : “ When  he  ” (Meakin)  “ offered  composition,  some  of 
the  creditors  found  out  some  irregularity  and  took  action — 
irregularity  or  fraud,  or  whatever  you  may  call  it.” 

The  witness  then  goes  on  to  say  that  the  new  account, 
which  was  opened  after  Meakin’s  insolvency,  was  opened 
by  witness.  He  was  aware  that  the  business  was  managed 
by  Meakin,  the  husband.  Mrs.  Meakin  never  came  to  him 
about  goods,  nor  did  she  ever  speak  to  him  about  the  ac- 
count. He  says,  however,  that  he  would  not  have  trusted 
Mr.  Meakin,  because  he  had  not  his  discharge,  and  that 
that  was  exactly  the  only  reason  why  he  would  not  have 
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trusted  him,  and  why  the  goods  were  sold,  as  he  says  they 
were,  to  Mrs.  Meakin.  He  says  that  Mr.  Meakin,  after  the 
account  was  opened,  always  represented  to  him— witness 
adds,  however,  “ as  attorney  for  Mrs.  Meakin” — that  he 
had  a surplus  in  the  business.  He  explains  how  this 
occurred  by  saying  that  he,  witness,  would  ask  him  how 
he  was  getting  on,  and  he  always  said  he  had  a surplus. 

I fail,  I confess,  to  understand  exactly  what  is  meant  by 
this  statement  being  represented  as  having  been  made  by 
him  as  attorney  of  Mrs.  Meakin. 

When  witness  first  sold  goods  upon  the  new  account 
being  opened,  he  proceeds  to  say  that  he  sold  to  a man 
named  Birmingham.  This  was  in  the  fall  of  1872.  (This 
Birmingham  appears  to  have  been  in  Meakin’s  employment 
when  he  failed.)  Witness  then  said  that  the  goods  so  sold 
were  going  into  a concern  managed  by  Meakin,  although 
he  says  he  opened  the  account  with  Birmingham,  and 
authorized  the  goods  to  be  sent.  He  cannot  say  whether 
he  was  aware  at  that  time  that  Birmingham  was  mixed  up 
with  Meakin’s  frauds.  But  looking  at  the  ledger  a few 
days  before  giving  his  evidence  he  says  he  noticed  that  the 
heading  R.  B.,  representing  Birmingham,  was  changed  to 
M.  A.  Meakin.  He  adds  that  for  the  goods  sold  from  time 
to  time  they  got  some  cheques  for  the  accounts  from  the 
present  firm,  which  cheques  were  always  signed,  “ M.  A. 
Meakin,  per  William  Meakin.”  There  has  been,  he  also  said, 
occasion  for  negotiation  with  the  firm  about  the  account. 
Mr.  Meakin  carried  on  the  negotiation  on  the  other  side. 
Witness  adds,  “as  her  attorney.”  That  negotiation  resulted 
in  an  extension  of  time  for  payment  being  given  to  the 
firm.  Mr.  Meakin  saw  witness  about  the  extension.  They 
were  not  able,  witness  adds,  to  carry  out  the  terms  of  the 
first  extension.  There  was  a subsequent  extension.  Witness 
saw  Mr.  Meakin  about  it.  Witness  understood  that  he, 
Meakin,  had  the  control  and  management  of  the  business. 
Witness  in  fact  has  never  seen  Mrs.  Meakin  in  his  nor, 
(in  so  far  as  I collect  from  his  evidence,)  the  power  of  attor- 
ney in  virtue  of  which  her  husband  professed  to  act,  although 
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witness,  as  confidential  clerk  of  Mr.  McDonald,  has  had 
dealings  on  behalf  of  Mr.  McDonald  for  five  years  with  the 
firm,  which,  as  witness  says,  is  now  indebted  to  Mr.. 
McDonald  in  about  $7,000  for  goods  sold  upon  the  credit 
of  Meakin’s  wife. 

Mr.  McDonald  being  called,  in  substance  says,  that  he 
was  no  party  personally  to  the  opening  of  the  new  account: 
that  is  a branch  of  his  business  which  he  confides  wholly 
to  his  confidential  clerk,  Mr.  Campbell.  He  himself  is  not 
acquainted  at  all  with  Mrs.  Meakin.  He  has  a high  opinion 
of  Meakin’s  integrity,  but  he  would  not  sell  goods  to  any 
man  who  had  not  his  discharge  in  insolvency.  He  never 
saw  Mrs.  Meakin  in  his  life,  but  he  says  the  credit  was 
given  to  her,  and  that  he  regards  the  business  as  hers^ 
However,  he  adds,  that  Mr.  Meakin  buys  the  goods  and  he 
presumes  manages  the  business.  He  was  consulted  by  his 
own  book-keeper  and  Mr.  Meakin  about  extending  the 
time  for  payment  of  the  present  account.  That  he  looks 
upon  Mr.  Meakin  as  an  insolvent,  and  acting  as  the  agent 
of  Mrs.  Meakin.  Being  asked,  however,  to  explain  his 
reasons  for  saying  the  business  is  carried  on  by  Mrs. 
Meakin  and  not  by  her  husband,  he  says  he  considers  the 
vital  point  to  be  this,  that  he  would  expect  the  old  balance 
to  form  part  of  the  present  account  if  it  was  Meakin’s 
business. 

He  does  not  appear  to  have  been  asked,  nor  indeed  do 
any  other  of  the  witnesses,  whether  his  opinion  as  to  the 
business  being  that  of  Mrs.  Meakin,  independently  of  her 
husband,  would  be  different  if  the  notes  which  were  so 
given  for  the  goods  so  sold  involved  no  obligation  what- 
ever in  law  binding  upon  Mrs.  Meakin,  and  constituted  no 
debt  due  by  her. 

It  would  be  interesting  to  know  what  effect,  if  any,  such 
information  might  have  upon  the  opinion  of  persons  selling- 
goods  under  the  circumstances  here  appearing. 

The  next  witness  was  a Mr.  Allan,  who  had  transactions 
with  Meakin  before  his  failure,  but  was  not  a creditor  at 
the  time  of  his  failure.  Witness,  at  his  instance,  opened 


374  COMMON  PLEAS,  HILARY  TERM,  41  VIC.,  1878. 


an  account  with  M.  A.  Meakin  & Co.,  in  the  year  1872.  At 
the  time  the  account  was  opened  witness  knew  that  Meakin, 
was  an  undischarged  insolvent.  William  Meakin  made 
application  for  the  goods  for  the  firm  of  M.  A.  Meakin  & 
Co.,  and  witness  asked  the  position  of  M.  A.  Meakin,  and 
was  told  by  Meakin,  as  I understand  him,  for  he  says  he 
made  no  outside  enquiries,  that  she  was  to  be  assisted  by 
her  father  or  her  uncle.  Witness  does  not  know  Mrs.  Mea- 
kin at  all.  He  has  been  at  the  place  where  the  business  of 
the  firm  was  carried  on,  where  he  has  seen  William  Meakin, 
who  conducted  the  business,  and  who  applied  to  witness 
for  an  extension  of  time  for  payment  of  a debt  of  SI, 800, 
which,  as  witness  says,  the  firm  owes  him.  An  extension 
was  given,  which  the  firm  was  not  able  to  carry  out,  and 
William  Meakin  consulted  him  again  about  a new  arrange- 
ment. 

Although  the  witness  has  dealt,  as  he  says,  with  this  firm 
for  four  or  five  years,  Mrs.  Meakin  has  never  personally 
gotten  any  goods  from  him,  nor  has  she  ever  consulted  him, 
nor  has  he  ever  seen  her.  The  sum  of  the  evidence  of  this 
witness  is,  that  he  knows  nothing  whatever  in  relation  to 
the  firm  to  which  he  gave  credit,  except  from  William 
Meakin,  who  appeared  to  have  complete  control  and 
management  of  the  business  of  the  firm,  of  which,  for  any- 
thing witness  knows,  notwithstanding  William  Meakin’s 
representations,  he  himself  may  have  been  the  sole  member. 
This  remark,  indeed,  may  be  applied  to  every  witness. 

Mr.  Peach,  the  next  witness,  was  a member  of  the  firm 
of  Peach  & Goulding,  who  were  creditors  of  William 
Meakin  at  the  time  of  his  failure,  and  was  aware  of  the 
circumstances  of  his  failure.  He  had  heard  that  at  that 
time  there  was  money  deposited  in  the  bank  in  his  wife’s 
name,  concealed  from  his  creditors.  He  remembers  Meakin 
trying  to  get  a composition  agreed  upon,  and  that  he  could 
not  get  it  through.  Witness  thinks  it  was  he  opened  the 
account  with  the  new  firm,  the  style  of  which  was  Meakin 
& Co.  He  is  not  exactly  sure  whether  he  first  sold  to 
Birmingham.  He  does  not  seem  to  recollect  with  any  degree  of 
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distinctness  the  circumstances  attending  the  opening  of  the 
new  account,  but  Mr.  Meakin  generally  came  down  to  buy. 
At  the  commencement  he  has  seen  Mrs.  Meakin  in  the  store, 
and  has  spoken  to  her  many  a time,  but  he  does  not 
remember  that  she  ever  came  to  buy  goods.  When  witness 
was  in  England,  the  present  firm  got  an  extension,  so  wit- 
ness does  not  know  how  this  was  negotiated,  and  when  the 
new  account  was  opened  William  Meakin  was  an  undis- 
charged insolvent.  The  firm  now  owes  Peach  & Goulding 
about  $3,600. 

James  S.  Henderson  is  book-keeper  of  Hodgson  & Boyd, 
who  claim  to  be  creditors  of  the  firm  of  M.  A.  Meakin  & Co. 
to  the  amount  of  $800,  for  goods  sold  to  the  firm.  All  this 
witness  knows  is,  that  he,  as  book-keeper  of  Hodgson  & 
Boyd,  and  by  their  direction,  opened  an  account  in  their 
books  with  M.  A.  Meakin  & Co.  Who  composed  that  firm 
he  does  not  know.  He  has  seen  Mr.  Meakin  frequently  at 
Hodgson  & Boyd’s.  He  was  the  person  who  always  made 
the  purchases.  Witness  has  had  frequent  conversation 
with  him  and  has  understood  from  him,  not  to  witness’s 
knowledge  directly,  but  indirectly  from  the  transactions, 
that  Mrs.  Meakin  was  a member  of  the  firm.  Witness  was 
directed  by  his  employer  to  enter  the  goods  which  William 
Meakin  bought  to  M.  A.  Meakin  & Co.  Mr.  Meakin  also 
told  him  to  charge  the  goods  to  M.  A.  Meakin,  whom  wit- 
ness supposed  to  be  his  wife.  Witness  understood  Mr. 
Meakin  was  managing  the  business,  and  he  was  never 
given  to  understand  that  Mrs.  Meakin  gave  any  personal 
attention  to  the  business.  Witness  knew  when  the  account 
was  opened  in  the  name  of  M.  A.  Meakin  & Co.  that 
William  Meakin  was  an  undischarged  insolvent,  and  Hodg- 
son & Boyd  would  not  sell  him  goods  then  in  his  own 
name,  and  he  did  not  ask  to  purchase  in  his  own  name,  but 
said  that  the  firm  was  M.  A.  Meakin  & Co. 

Thomas  W.  Wilson  is  clerk  of  Mr.  Arnott,  a wholesale 
dealer  in  dry  goods,  and  who  was  a creditor  of  William 
Meakin  at  the  time  of  his  failure.  Witness  knows 
nothing  whatever  himself,  save  that  he  was  directed  by 
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his  employer  in  1872,  in  June  or  July,  to  open  an  account 
with  M.  A.  Meakin  & Co.,  and  subsequently  to  change  it 
to  M.  A.  Meakin  ; the  business  of  which  firms  was,  to 
witness’s  knowledge,  managed  by  William  Meakin  ; cheques 
were  signed  by  Mr.  Meakin,  as  agent  of  Mrs.  Meakin,  and 
goods  were  furnished  upon  the  accounts  so  opened  to  an 
amount  of  $3,000,  or  thereabouts,  still  due. 

Phipps  Keith,  cashier  for  the  last  year  in  the  establish- 
ment of  Thomas  Walls  & Son,  who  claim  to  be  creditors  of 
the  firm  of  M.  A.  Meakin  & Co.,  to  the  amount  of  $8,000, 
says,  that  he  knows  Mr.  Meakin : that  he  does  not  know 
Mrs.  Meakin.  Pie  presumes  M.  A.  Meakin  to  be  the  only 
member  of  the  firm.  He  forms  this  opinion  from  the 
cheques  which  he  has  received,  and  from  the  account  being 
kept  in  that  name.  The  account  was  opened  before  witness 
entered  the  establishment,  but  goods  have  been  furnished 
to  the  firm  of  M.  A.  Meakin  & Co.,  while  the  witness  has 
been  there,  but  who  compose  the  firm  he  has  no  knowledge., 

F.  H.  Holland  is  a teller  in  the  Dominion  Bank.  The 
extent  of  his  evidence  is,  that  an  account  is  kept  in  the 
Dominion  Bank  in  the  name  of  M.  A.  Meakin  & Co.,  with 
which  account  William  Meakin  has  always  dealt  under  a 
power  of  attorney,  which  witness  produced,  but  which  is 
not  among  the  exhibits,  purporting  to  be  executed  by 
James  Stuart  and  Mary  Ann  Meakin  to  William  Meakin 
and  that,  in  virtue  of  this  power  of  attorney,  cheques 
signed  by  William  Meakin  for  Mrs.  Meakin,  are  always 
charged  to  the  account  opened  with  M.  A.  Meakin  & Co.. 
He  was  not  asked  who  made  deposits  to  that  account.  As 
he  was  the  plaintiff’s  witness,  I presume,  if  he  could  have 
proved  anything  favourable  to  her  claim,  he  would  have 
been  asked  the  question,  but  perhaps,  being  paying  teller,, 
he  might  not  have  been  able  to  answer  it. 

This  was  the  whole  of  the  evidence  given  upon  the  part 
of  the  plaintiff,  and  it  wholly  fails  to  establish  the  plain- 
tiff’s title  to  the  goods  in  question  adversely  to  her  husband. 

To  view  the  evidence  in  the  most  favourable  light  for 
the  plaintiff  that  is  possible,  it  simply  amounts  to  this — 
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that  her  husband,  being  unable  to  re-open  business,  as  he 
was  desirous  of  doing,  safely  in  his  own  name  by  reason  of 
his  having  failed  to  make  terms  with  the  requisite  majority 
of  his  creditors,  or  to  satisfy  them  that  he  had  given  up  to 
them  all  the  property  which  he  possessed  at  the  time  of  his 
failure,  was  able  to  persuade  a minority  of  his  creditors, 
who  were  willing  that  he  should  obtain  his  discharge  and 
recommence  business,  that  his  wife  had  formed  a trading 
firm  under  the  name  of  M.  A.  Meakin  & Co.,  of  which  she 
was  sole  member,  and  of  which  he  was  to  be  sole  manager 
and  conductor  under  a power  of  attorney  for  her,  and  that 
he  was  authorized  by  her  to  purchase  goods  for  and  in  the 
name  of  that  firm,  and  to  give  the  notes  of  the  firm  in 
payment ; and  upon  such  representations  he  purchased 
goods,  giving  therefor  the  notes  of  the  firm,  and  getting 
the  goods  into  his  own  possession,  which  he  dealt  with  and 
sold  precisely  in  every  particular  as  he  could  have  done  if 
he  was  sole  owner  of  the  goods,  and  sole  member  of  the 
firm  of  M.  A.  Meakin  & Co.,  alleging,  however,  to  the 
persons  who  sold  the  goods  that  he  was  acting  for  and  by 
the  authority  of  his  wife,  who,  in  so  far  as  appears,  never 
interfered  with  him  in  the  slightest  degree.  It  is  not  sug- 
gested that  the  vendors  of  the  goods  negotiated  with  her 
for  the  sale  to  her  of  the  goods  which  were  so  placed  under 
the  management  of  her  husband,  upon  the  faith  or  credit 
of  any  separate  estate  held  by  her,  nor  is  it  suggested  that 
she  had  any  separate  estate  whatever,  upon  the  faith  or 
credit  of  which  she  could  enter  into  any  contract  for  the 
purchase  of  goods,  or  effectually  make  herself  responsible, 
or  attempt  to  carry  on  the  trade  of  buying  goods  and 
selling  them  by  retail  separately  from  her  husband. 

Under  these  circumstances,  upon  the  authority  of  the 
decided  cases,  she  never  was  in  any  manner  affected  by 
the  notes  given  by  her  husband  for  the  goods.  She  never 
was  liable  for  their  payment,  whether  the  vendors  thought 
they  were  giving  credit  to  her  or  not.  That  she  was  sole 
member,  or  member  at  all  of  the  firm  of  M.  A.  Meakin  & 
Co.,  in  whose  names  the  goods  were  purchased,  and  whose 
48 — vol.  xxviii  c.p. 
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notes  were  given  in  payment,  rests  wholly,  in  the  evidence 
upon  the  assertion  of  her  husband  alleged  to  have  been 
made  to  the  vendors.  But  in  the  absence  of  a particle  of 
evidence  to  establish  the  truth  of  the  husband’s  assertion 
so  made,  or  to  establish  that  by  reason  of  her  having  any 
separate  estate  she  was  in  a position  to  enter  into  any  con- 
tracts of  purchase  of  goods,  or  to  bind  herself  thereby,  or 
to  set  up  and  undertake  the  trade  of  a dry  goods  dealer, 
separate  from  her  husband;  and  all  the  evidence  establish- 
ing that  the  husband  by  means  of  his  representations  got 
possession  in  fact  of  the  goods  and  made  sales  of  them? 
and  received  and  disposed  of  the  moneys  of  the  firm  just 
as  he  might  have  done,  and  to  as  full  an  extent  as  he  could 
have  done  if  he  himself  was  the  sole  member  of  the  firm 
whose  name  was  used,  and  as  if  his  wife’s  name  had  been 
used  by  him  solely  for  the  purpose  of  protecting  the  goods 
if  he  could  thereby,  from  those  of  his  original  creditors  who 
had  objected  to,  and  prevented,  his  obtaining  his  discharge, 
it  was  sufficient  upon  the  close  of  the  plaintiff’s  evidence 
to  say  that  it  wholly  failed  to  establish  that  the  plaintiff  as 
against  her  husband,  had  he  chosen  or  found  it  necessary 
to  repudiate  her  having  any  claim  to  the  goods,  had  any 
title  whatever  to  them  separate  from  or  adverse  to  her 
husband. 

The  defendants,  however,  called  the  husband  himself  as  a 
witness.  He  admitted  that  before  his  first  failure  he  had  put 
about  $4,500  into  his  wife’s  name  into  the  bank,  which,  how- 
ever he  says  was  afterwards  given  up  to  his  creditors.  He  said 
also  that  he  applied  for  his  discharge,  but  failed  to  obtain 
it.  Then  as  to  the  new  business,  and  the  manner  of  its 
origin,  referring  to  the  store  in  which  the  new  business 
was  first  carried  on  after  the  failure,  he  says  : “ I think 
William  Ince  was  the  landlord.  I think  I saw  Ince  myself 
about  getting  that  store.  I cannot  say  whether  it  was 
Robert  Birmingham  or  myself  saw  him  first.  Probably  I 
was  a party  to  the  bargain.  I cannot  say  I made  the  final 
arrangement.  I may  say  I partly  negotiated  the  lease. 
There  were  three  of  us.  My  wife  may  have  gone  to  see 
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about  the  lease.  There  was  a written  lease.  The  lease  was 
sold  out.  I don’t  think  I have  got  the  original  lease  now, 
or  Mrs.  Meakin.  That  lease  was  made  to  Meakin  & Co.  It 
was  before  the  business  started  at  all.  I signed  principally 
all  that  was  signed.  I cannot  really  say.  Birmingham 
may  have  signed  it.  I say  it  was  signed  Meakin  & Co.,  and 
not  Meakin  & Birmingham.  There  vras  no  name  up  there. 
Birmingham  was  there  all  the  time ; he  had  nothing  to  do 
much.  We  saw  one  another  from  day  to  day.  I sup- 
pose the  missus  and  himself  arranged.  I saw  him  about 
his  coming.  We  talked  it  over  more  or  less.  I do  not 

O 

think  the  arrangement  was  made  with  me  entirely.  It 
takes  two  or  three  to  make  arrangements.  Before  this 
time  I had  given  up  hopes  of  getting  an  arrangement  with 
my  creditors.  I devised  as  well  as  we  could : we  had  to  do 
something.  I cannot  say  that  I saw  Booney  as  to  supply- 
ing goods  anew.  I think  it  was  Birmingham  arranged 
about  the  goods.” 

And  again : “ I cannot  say  that  with  regard  to  goods  I 
had  any  conversation  with  Mr.  Rooney.  I know  I had  a 
good  many  conversations  with  him.  I cannot  say  that 
Mr.  Rooney  objected  to  selling  goods  to  my  wife  under  the 
circumstances.  I do  not  think  he  insisted  upon  my  going 
to  see  Mr.  Morphy  about  it.  I may  have  seen  Mr.  Morphy, 
but  I cannot  say  that  I saw  him  with  regard  to  goods 
coming  to  the  place.  I dare  say  I may  have  seen  him 
about  my  wife  carrying  on  the  business.  It  is  likely  we 
have  talked  over  that.  I think  I did  see  Mr.  Morphy 
about  my  wife  getting  goods.  I saw  Mr.  Morphy  about 
the  advisability  of  my  wife  carrying  on  the  business.  I 
think  it  was  Mr.  Roooney  proposed  giving  the  goods  in 
the  first  instance.  It  was  the  way  we  proposed  going  into 
business , so  as  to  go  into  it  on  a solid  basis.  He  knew 
I could  not  go  into  business.”  And  again : “ I don’t 
know  as  a matter  of  fact  that  the  first  goods  were  invoiced 
to  Robert  Birmingham,  or  for  the  first  two  months.  It  may 
have  been  so,  but  at  this  moment  I cannot  say.  I can 
scarcely  remember  why  I wanted  Mr.  Birmingham  to  come 
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in.  I don’t  know  that  he  only  came  in  with  me  to  accom- 
modate me.  It  might  have  happened  I wanted  him  to  allow 
me  to  use  his  name.  It  might  be  possible.  We  had  to  shift 
some  way .”  Again  he  says : “ I bought  the  most  of  the 
goods  for  the  new  firm.  I told  the  merchants  that  Mrs. 
Meakin  wanted  some  goods.  I don’t  remember  the  first 
conversation  on  opening  the  account  with  John  Macdonald 
& Co.” 

I have  extracted  here  the  most  material  part  of  his 
evidence,  in  no  part  of  which,  either  that  which  I have 
extracted  or  which  I have  omitted,  does  he  supply  the 
deficiency  in  that  given  on  the  part  of  the  plaintiff  upon 
the  material  point  to  be  established  by  her,  namely,  that 
she  had  a superior  and  separate  title  to  the  goods,  which 
she  could  have  maintained  against  her  husband  had  he 
found  it  to  be  his  interest  to  assert  title  to  the  goods  in 
himself,  and  to  do  with  them  as  he  pleased  against  her  will. 

Mr.  Rooney  being  called  says,  that  he  cannot  say  if  his 
firm  was  the  first  that  supplied  goods  to  the  new  concern. 
He  did  supply  them  with  some  goods.  He  thinks  they 
were  invoiced  to  Birmingham  in  the  first  place.  He  con- 
siders it  was  Mr.  Meakin  first  spoke  to  him  about  the 
matter.  He  cannot  remember  what  conversation  he  had 
with  him.  Rooney’s  firm  were  creditors  of  William 
Meakin,  and  witness  knew  that  Meakin  had  failed  to  get 
his  discharge.  He  cannot  say  how  long  the  goods  were 
invoiced  to  Birmingham.  He  cannot  say  to  a week  or 
two.  They  were  afterwards  invoiced  to  M.  A.  Meakin  & 
Co.  Witness  never  saw  Stewart.  Mrs.  Meakin  never 
bought  goods  herself.  It  was  mostly  Mr.  Meakin  who 
bought  the  goods.  His  firm  understood  the  business  was 
in  Meakin’s  wife’s  name.  “We  were  not,”  he  says,  “going 
to  give  him  goods  in  his  own  name  for  other  people  to  go 
and  seize  upon.”  And  he  adds,  that  he  thinks  there  were 
some  enquiries  made  as  to  whether  they  would  be  safe  in 
selling  to  Mrs.  Meakin,  whether  the  goods  could  not  be 
seized  for  the  old  debts,  and  he  says  he  thinks  it  was 
because  of  the  advice  they  got  that  they  sold  to  Mrs.. 


MEAKIN  V.  SAMSON  ET  AL. 


381 


Meakin,  as  they  would  not  have  sold  the  goods  if  they  had 
not  supposed  they  could  do  so  safely.  This  is  the  sub- 
stance of  his  evidence,  which  certainly  does  not  supply  the 
defects  in  the  plaintiff’s  evidence ; for  consistently  with 
Rooney’s  evidence,  although  no  doubt  he  may  have  thought 
himself  safe  in  supplying  the  goods  to  the  new  firm,  and 
may  have  been  so  advised,  still  if,  in  fact,  the  arrangement 
between  Meakin  and  his  wife  was  of  such  a nature  as  that 
he  should  really  be,  while  she  should  apparently  be,  the 
firm,  the  goods  supplied  would  be  jeopardised  whatever  the 
vendor’s  opinion  or  belief  as  to  his  being  safe  might  be. 
And  upon  this  material  point  the  witness  himself  knows 
nothing,  and  the  evidence  which  he  does  give  rather 
seems  to  countenance  the  idea  of  a contrivance  upon  the 
part  of  Meakin  to  make  the  goods  appear  to  be  what  they 
were  not — the  property  of  the  wife,  who  was  not  in  a posi- 
tion to  enter  into  a binding  contract  to  purchase  them. 

The  defendants  also  put  in  as  evidence,  to  which  the 
plaintiff’s  counsel  consented,  a certified  copy  of  the  exam- 
ination of  the  plaintiff  under  the  Administration  of  Justice 
Act. 

As  to  this  evidence,  all  that  is  necessary  to  say,  is,  that 
if  the  plaintiff  could,  by  her  own  evidence,  have  established 
her  claim,  she  could  have  been  called  upon  her  own  behalf, 
but  no  one  can,  I think,  rise  from  a’perusal  of  her  examina- 
tion put  in  (imperfect  though  it  be  in  some  respects,  by 
reason  of  several  documents  referred  to  in  it  not  being 
produced  with  it),  without  arriving  at  the  conviction  that 
the  whole  transaction  was  a device  contrived  by  the  hus- 
band to  enable  him,  in  his  wife’s  name,  to  carry  on  a 
business  which  he  could  not  safely  carry  on  in  his  own 
name  by  reason  of  his  being  unable  to  obtain  his  discharge 
in  the  insolvency ; and  that  in  truth  the  wife  had  no  more 
interest  in  the  new  business  than  she  had  in  the  old,  and 
that  in  fact  she  took  more  part  in  the  conduct  of  the  old 
than  of  the  new. 

It  is  sufficient,  however,  to  say  that  her  evidence  given 
upon  this  examination  so  put  in  wholly  fails  to  supply  the 
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defects  appearing  at  the  close  of  her  own  case,  and  which 
were  so  great  as  to  disentitle  her  to  recover  against  the 
judgment  creditors  of  her  husband  who  find  the  goods  in 
his  possession,  and  find  him  dealing  with  them  precisely  in 
the  same  manner  as  he  could  do  with  his  owTn  undoubted 
property. 

There  was  an  argument  addressed  to  us  upon  behalf  of 
the  plaintiff  to  which  we  should  not  perhaps  omit  to  advert 
and  which  sounds  more  in  the  interest  of  the  unpaid  vendors 
of  the  goods  in  question  here  than  in  support  of  any  title 
of  the  plaintiff  to  the  goods,  namely,  that  it  would  be  hard 
upon  the  merchants  who  supplied  these  goods,  and  who  are 
still  unpaid,  if  the  goods  could  be  seized  to  satisfy  old  unpaid 
creditors  of  William  Meakin,  who  had  become  insolvent 
before  ever  the  goods  were  supplied,  and  which  would  not 
have  been  supplied  as  they  were,  if  it  had  not  been  supposed 
that  they  could  not  be  seized  by  such  old  unsatisfied  credi- 
tors. But  when  a trader  becomes  insolvent  under  such 
circumstances  of  fraud  that  he  can  neither  obtain  his 
discharge  by  consent  of  the  requisite  majority  of  his 
creditors,  nor  independently  from  the  Court,  and  a minority 
of  his  creditors  or  other  persons,  being  anxious  to  serve  him 
and  his  family,  agree  to  supply  goods  to  his  wife  for  the 
purpose  of  carrying  on  a business  to  be  controlled  and 
managed  by  him,  in  the  hope  that  thereby  the  goods  so 
supplied  shall  not  be  liable  to  seizure  at  the  suit  of  the 
unsatisfied  majority,  the  parties  supplying  goods  under 
such  circumstances  cannot  reasonably  complain  if  the 
majority,  who  conceived  themselves  to  have  been  defrauded 
by  their  debtor  placing  his  property  in  the  hands  of  his 
wife,  and  also  in  the  hands  of  other  persons  concealed  from 
his  creditors,  should  call  in  question  and  probe  to  the  utter- 
most a transaction  which  places  the  husband  in  the  position 
before  the  world  again  as  a trader,  concealed  only  by  the 
thin  guise  of  his  own  assertion  that  he  is  acting  as  agent 
of  his  wife, whom  he  sets  up  to  be  a person  trading  separately 
from  him. 

Perhaps,  after  all,  those  who  discountenance  this  mode  of 
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assisting  the  family  of  a dishonest  insolvent,  are  acting 
more  in  the  interest  of  the  honest  trading  community  than 
those  who,  yielding  to  a kindly  disposition,  have  ventured 
to  run  the  risk  of  setting  up,  under  a false  guise,  however 
unintentionally  upon  their  part,  a man  in  business  who,  by 
reason  of  fraudulent  practices  upon  his  creditors,  was  unable 
openly  to  set  up  business  in  his  own  name. 

Upon  the  whole,  I think  the  plaintiff  has  so  signally 
failed  to  offer  any  evidence  to  establish  any  separate  title 
to  or  property  in  the  goods  seized,  or  to  establish  that  the 
trade  which  was  carried  on  in  her  name  was  such  as  the 
law  contemplates  or  recognizes  as  a trade  carried  on  by  a 
married  woman  separately  from  her  husband,  that  it 
would  be  useless  to  send  the  case  down  for  another  trial, 
and  that  this  is  a case  in  which,  under  the  33rd  section  of 
the  Administration  of  Justice  Act  of  1874,  we  are  warranted 
in  ordering  a nonsuit  to  be  entered. 


Rule  absolute. 
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Church  v.  Fenton. 


Sale  oj  land  jor  taxes — Indian  lands — B.  N.  A.  Act  sec.  91,  clause  24 — 
Liability  to  taxation — List  oj  lands  not  attached  to  warrant — 32  Vic.  ch. 
36,  sec.  128,  0. 

In  1854,  a tract  of  land  was  surrendered  to  the  Crown  by  the  Indians,  to 
whom  the  interest  arising  from  the  sales  thereof  by  the  Crown  was  to 
to  be  paid.  The  lands  were  retained  under  the  management  of  the  Indian 
Department,  and  were  called  Indian  lands:  and  after  the  passing  of  the 
B.  N A.  Act  still  continued  under  the  management  of  such  department, 
which  was  under  tin  control  of  the  Dominion  Government  “Indian 
and  lands  reserved  for  Indians,”  being  by  section  91,  clause  24  of  that 
Act,  exclusively  assigned  to  the  Dominion.  In  September,  1857,  the  lot 
in  question,  being  a portion  of  such  lands,  was  sold  by  the  Crown,  the 
first  instalment  of  the  purchase  money  being  paid  on  the  15th  February, 
1858,  and  the  last  on  the  29th  July,  1867,  when  the  lot  was  paid  for  in 
full:  and  on  the  14th  June,  1869,  the  patent  from  the  Dominion  govern- 
ment issued  therefor.  In  187°,  the  lot  in  question  was  sold  for  the 
taxes  assessed  and  accrued  due  for  the  years  ld64-9. 

Held,  that  such  lot  was  liable  to  taxation,  under  27  Vic.  ch.  19,  re- 
enacted in  1866,  and  in  subsequent  statutes,  and  that  the  assessment 
and  sale  was  therefore  valid. 

It  was  contended  that  the  Ontario  Legislature,  having  repealed  the  Act  of 
1866,  had,  after  confederation,  no  power  to  levy  these  taxes,  the  land 
having  been  withdrawn  from  their  jurisdiction ; but  Held,  that  sec.  91, 
clause  24,  of  the  B.  N.  A.  Act,  applied  only  to  Indian  lands  not  surrendered 
and  reserved  for  their  use ; and  moreover  that  this  land  being  ratable 
and  assessed  at  the  time  of  confederation,  such  liability  was  not  affected 
thereby. 

By  the  128th  section  of  the  Assessment  Act,  32  Vic.  ch.  36,  the  warden  is 
required  to  return  one  of  the  lists  of  the  lands  to  be  sold  for  taxes  trans- 
mitted to  him,  &c. , to  the  treasurer,  with  a warrant  thereto  annexed, 
under  the  hand  of  the  warden  and  seal  of  the  county,  &c. 

Held,  that  the  section  was  merely  directory,  and  was  sufficiently  complied 
with  by  the  list  being  embodied  in  the  warrant,  instead  of  being  annexed 
thereto. 

Ejectment  to  recover  possession  of  lot  No.  22,  in  the 
13th  concession  of  the  township  of  Keppel,  in  the  county 
of  Grey,  containing  one  hundred  acres. 

The  plaintiff  claimed  title  as  patentee  of  the  Crown  under 
letters  patent  of  the  Dominion  of  Canada,  bearing  date  the 
4th  of  June,  1869. 

The  defendant,  besides  denying  the  plaintiff’s  title, 
claimed  title  in  himself  in  manner  following : excepting  as 
to  two  acres  of  the  said  lot  22,  which  immediately  adjoined 
lot  23,  having  a frontage  of  four  chains,  and  a depth  of  5 
chains,  the  defendant  claimed  title  to  the  lot  under  and  by 
virtue  of  a deed,  bearing  date  26th  September,  1873,  from 
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one  David  Keltie,  who  claimed  under  and  by  virtue  of  a 
tax  deed  from  the  Warden  and  Treasurer  of  the  county  of 
Grey,  dated  10th  February,  1872.  And  as  to  the  said  two 
remaining  acres  of  said  lot,  the  defendant  claimed  title 
thereto  as  purchaser  at  a sale  for  taxes  by  the  Treasurer  of 
the  county  of  Grey,  on  the  18th  of  November,  1873. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Owen  Sound,  at  the  Fall  Assizes  of  1877. 

It  appeared  that  in  1854,  a tract  of  land,  of  which  the 
lot  in  question  formed  a part,  was  surrendered  by  the 
Indians  to  the  Crown. 

The  instrument  of  surrender,  a copy  of  which  was  pro- 
duced and  admitted  to  be  correct,  recited  as  follows  : 

“ We,  the  Chiefs,  Sachems,  and  Principal  men  of  the 
Indian  tribes  resident  at  Saugeen  and  Owen  Sound,  con- 
fiding in  the  wisdom  and  protecting  care  of  our  Great 
Mother  across  the  Big  Lake ; and  believing  that  our  Good 
Father,  His  Excellency  the  Earl  of  Elgin  and  Kincardine, 
Governor  General  of  Canada,  is  anxiously  desirous  to  pro- 
mote those  interests  which  will  most  largely  conduce  to  the 
welfare  of  his  Bed  Children,  have  now,  being  in  full  Council 
assembled,  in  presence  of  the  Superintendent  General  of 
Indian  affairs  and  of  the  young  men  of  both  tribes,  agreed 
that  it  will  be  highly  desirable  for  us  to  make  a full  and 
complete  surrender  unto  the  Crown  of  that  Peninsula  known 
as  the  Saugeen  and  Owen  Sound  Indian  Beserve,  subject  to 
certain  restrictions  and  reservations  to  be  hereinafter  set 
forth.  We  have  therefore  set  our  marks  to  this  document 
after  having  heard  the  same  read  to  us,  and  do  hereby  sur- 
render the  whole  of  the  above  named  tract  of  country 
bounded,”  &c.,  “with  the  following  reservations,  to  wit”  : 
Then  followed  three  distinct  paragraphs  describing  three 
several  blocks  of  land  reserved  out  of  the  tract,  one  for  the 
special  occupation  of  the  Saugeen  Indians,  another  for  the 
special  occupation  of  the  Owen  Sound  Indians,  and  the 
third  for  the  occupation  of  the  Colpoy’s  Bay  Indians. 

The  instrument  then  proceeded : “ All  which  Beserves 
we  hereby  retain  to  ourselves  and  our  children  in  perpetuity. 
49 — vol.  xxviii  c.p. 
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And  it  is  agreed  that  the  interest  of  the  principal  sum 
arising  out  of  the  sale  of  our  lands  be  regularly  paid  so 
long  as  there  are  Indians  left  to  represent  our  tribe  without 
diminution  at  half  yearly  periods.  And  we  hereby  request 
the  sanction  of  our  Great  Father  the  Governor  General 
to  this  surrender,  which  we  consider  highly  conducive  to 
our  general  interests.  It  is  understood  that  no  islands  are 
included  in  this  surrender.” 

This  instrument  was  executed  under  the  respective  hands 
and  seals  of  the  Chief  Superintendent  of  Indian  affairs  and 
the  several  Chiefs,  Sachems,  and  Principal  men  of  the 
tribe. 

The  lands  were  retained  under  the  control  and  manage- 
ment of  the  Indian  Department,  and  were  designated 
Indian  Lands.  Under  the  British  North  America  Act, 
“ Indians,  and  lands  reserved  for  Indians  ” was  one  of 
the  subjects  retained  under  exclusive  control  of  the  Do- 
minion, and  these  lands  were  retained  under  the  manage- 
ment of  the  Dominion  Government. 

In  September,  1857,  the  land  in  question  was  sold  by 
the  Crown  to  one  John  Blaine,  who  assigned  to  one  James 
Drew,  who  assigned  to  the  plaintiff. 

The  first  payment  of  the  purchase  money  was  made  on 
the  15th  February,  1858,  and  the  last  upon  the  29th  July,, 
1867,  when  the  lot  was  paid  for  in  full. 

On  the  4th  of  June,  1869,  the  patent  from  the  Dominion 
of  Canada  issued  to  the  plaintiff. 

In  November,  1870,  the  98  acres  were  sold  for  the  taxes 
due  for  the  years  1864,  5,  6,  7,  8,  9,  and  the  deed  was 
issued  on  the  26th  September,  1873. 

On  the  18th  of  November,  1873,  the  two  acres  were  sold 
for  the  taxes  due  thereon  for  the  years,  1870,  1,  2,  and  the 
tax  deed  was  issued  on  the  26th  September,  1877. 

The  writ  was  issued  on  the  10th  September,  1877. 

The  plaintiff’s  contention  was,  that  the  sales  for  taxes, 
and  the  deeds  made  in  pursuance  thereof,  were  invalid, 
because  the  lands  being  Indian  lands  were  not  liable  to 
taxation.' 
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The  sales  were  also  objected  to  as  being  invalid  as  not 
being  in  compliance  with  the  128th  section  of  the  Assess- 
ment Act,  32  Vic.  ch.  36,  0.  The  treasurer  produced  the 
respective  certificates  of  the  lists  of  lands  to  be  sold  for 
taxes  for  both  sales  signed  by  him,  not  having  the  signature 
of  the  warden,  nor  the  seal  of  the  county  thereto.  The 
warrants,  however,  which  were  respectively  executed  under 
the  signature  of  the  warden  and  the  seal  of  the  county, 
had  expressed  in  the  body  of  them  respectively  the  lists  of 
the  lands  for  sale,  and  of  the  respective  amounts  of  the 
arrears. 

It  was  contended  that  this  mode  of  authenticating  the 
lists  of  lands  to  be  sold  was  not  sufficient,  not  being  in 
accordance  with  the  requisites  of  the  section : that  the 
lists,  signed  and  sealed,  must  be  attached  to,  and  not 
embodied  in  the  warrants,  although  the  warrants  be,  as 
they  were,  authenticated  by  the  signature  of  the  warden 
and  the  seal  of  the  county. 

The  learned  J udge  was  of  opinion  that  both  the  tax  sales 
were  good,  and  he  entered  a verdict  for  the  defendant. 

In  Michaelmas  term,  November  21, 1877,  M.  C.  Cameron, 
Q.  C.,  obtained  a rule  nisi,  under  the  Law  Reform  Act,  to 
set  aside  the  verdict  for  the  defendant  and  to  enter  a ver- 
dict for  the  plaintiff. 

In  the  same  term,  December  3,  1877,  J.  Reeve  shewed 
cause,  and  cited  Mayor  of  Essenden  v.  Blackwood,  L.  R. 
2 App.  Ca.  574 ; Morgan  v.  Parry,  17  C.  B.  334;  Cotter  v. 
Sutherland , 18  C.  P.  357 ; Fenton  v.  McWain,  41  U.  C.  R. 
239. 

M.  C.  Cameron,  Q.  C.,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

February  4,  1878.  Gwynne,  J.,  delivered  the  judgment 
of  the  Court. 

The  question  upon  which  our  judgment  in  this  case 
depends,  is,  was  or  not  the  lot  in  question,  which  is  a part 
of  a tract  of  land  surrendered  by  the  Indians  to  the  Crown 
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in  1854,  ratable  for  taxes,  and  liable  to  be  sold  for  arrears 
of  taxes,  at  the  date  of  the  first  sale,  of  which  evidence  was 
given  and  which  took  place  in  the  month  of  November, 
1870  ? If  it  was,  our  judgment  must  be  for  the  defendant. 

The  British  Crown  has  invariably  waived  its  right  by 
conquest  over  all  the  lands  in  the  Province  until  the 
extinguishment  of  what  the  Crown  has  been  pleased  to 
recognise  as  the  Indian  title,  by  a treaty  of  surrender  of  the 
nature  of  that  produced  in  this  case;  until  such  extinguish- 
ment of  that  title  the  Crown  has  never  granted  any  of  such 
lands. 

Hence  has  arisen  the  expression,  not,  as  it  appears  to  me 
strictly  accurate,  but  which  has  been  sanctioned  by  Acts  of 
the  Legislature,  to  the  effect  that  certain  lands  are  vested 
in  Her  Majesty  in  trust  for  the  Indians ; but  whether  Her 
Majesty  be  or  be  not  a trustee  of  those  lands  cannot  affect 
our  determination  of  this  case,  for,  undoubtedly,  the  legal 
estate  in  these  lands,  as  in  other  Crown  lands,  until  sold  in 
accordance  with  the  provisions  of  the  law  affecting  them,  is 
vested  in  Her  Majesty. 

Prior  to  the  execution  of  this  treaty  or  surrender,  Her 
Majesty  was  seised  of  the  lands  therein  mentioned  in  right 
of  her  Crown,  but  by  a usage  which  never  had  been  departed 
from  the  Crown  had  imposed  upon  itself  this  restriction, 
that  it  never  would  exercise  its  right  to  sell  or  lease  those 
lands,  or  any  part  of  them,  until  release  1 or  surrendered  by 
the  Indians,  for  the  purpose  thereby  of  extinguishing  what 
was  called  the  Indian  title  ; but  when,  as  in  the  case  of  this 
surrender  now  before  us,  the  consideration  to  be  paid  for  it 
was  in  the  nature  of  an  annuity  by  way  of  interest 
accruing  from  the  proceeds  of  the  sale  of  the  lands,  the 
lands,  being  still  retained  under  the  control  and  manage- 
ment of  the  Indian  Department,  became  designated  “ Indian 
lands,”  to  distinguish  them  from  other  Crown  lands,  the 
proceeds  arising  from  the  sale  of  which  being  applicable  to 
the  public  uses  of  the  Province,  and  constituting  part  of 
the  provincial  revenue,  came  to  be  designated  “Public 
lands.” 


CHURCH  V.  FENTON. 


389 


As  early  as  1837  was  passed  the  Act  7 Win.  IV.  ch.  118, 
entituled  “ An  Act  to  provide  for  the  disposal  of  the  public 
lands  in  this  Province,”  &c.  That  was  an  Act  passed  for 
regulating  the  management  and  sale  of  that  portion  of  the 
lands  vested  in  Her  Majesty  which  consisted  of  Crown 
lands,  clergy  reserves,  and  school  lands,  the  proceeds  arising 
from  the  sale  of  which  were  to  be  accounted  for  as  form- 
ing part  of  the  public  revenue  through  the  commissioner 
of  Crown  lands  and  the  receiver-general. 

This  Act  did  not  affect  the  lands  vested  in  Her  Majesty 
in  which  the  Indians  were  interested,  either  as  lands 
appropriated  for  their  residence,  as  to  which  there  had  been 
no  treaty  of  surrender  for  the  purpose  of  extinguishing  the 
Indian  title,  nor  lands  as  to  which  there  had  been  a 
surrender  of  such  title,  but  in  the  proceeds  arising  from  the 
sale  of  which  the  Indians  being  interested,  the  sale  and 
management  of  them  was  retained  in  the  Indian  Depart- 
ment. 

This  term  or  designation  “ Public  Lands,”  as  applied  to 
those  lands  the  proceeds  arising  from  the  sale  of  which 
constituted  part  of  the  public  revenue  of  the  Province,  has 
ever  since  been  maintained  in  various  Acts  of  the  Legisla- 
ture, viz.,  2 Vic.  ch.  14 ; 4 & 5 Vic.  ch.  100 ; 16  Vic.  ch.  159, 
and  23  Vic.  ch.  2. 

By  the  24th  section  of  16  Vic.  ch.  159,  passed  in  1853,  it 
was  enacted  that  the  commissioner  of  Crown  lands  should 
transmit  in  the  month  of  January  in  each  year  to  the 
registrar  of  every  county  a list  of  the  clergy,  crown,  and 
school  lands  theretofore  or  thereafter  sold,  or  for  which 
licenses  of  occupation  should  be  granted  in  such  county, 
and  upon  which  a payment  has  been  made,  which  said 
crown , clergy,  and  school  lands  shall  be  liable  to  the 
assessed  taxes  in  the  townships  in  which  they  respectively 
lie  from  the  date  of  such  license  or  sale. 

The  6th  section  of  the  Act  declared  that  it  should  be 
lawful  for  the  commissioner  of  Crown  lands  to  issue  under 
his  hand  and  seal,  to  any  person  wishing  to  purchase  and 
become  a settler  on  any  public  land,  an  instrument  in  the 
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form  of  a license  of  occupation,  under  which  such  settler 
might  take  and  occupy  the  land  therein  mentioned,  subject 
to  the  terms  and  conditions  mentioned  in  the  license,  and 
might  maintain  actions  or  suits  at  law  or  in  equity  against 
any  wrongdoer  or  trespasser  as  fully  and  effectually  as  he 
could  under  a patent  from  the  Crown,  and  the  said  license 
of  occupation  should  be  prima  facie  evidence  of  possession 
by  the  settler  or  his  assignee  for  the  purpose  of  such 
action,  and  every  settler  or  his  assignee,  upon  the  fulfil- 
ment of  the  terms  and  conditions  of  his  license,  should 
be  entitled  to  a deed  in  fee  simple  for  the  land  comprised 
therein. 

Locatees  of  public  land  being  by  this  Act  placed,  as  against 
all  the  world  but  the  Crown,  upon  the  footing  of  full  and 
beneficial  owners  to  the  same  extent  as  if  the  land  was  grant- 
ed to  them  by  letters  patent,  it  was  but  reasonable  that  the 
lands  themselves,  after  the  issuing  of  a location  ticket  or 
license  of  occupation,  should  be  liable  to  local  assessment,  al- 
though the  licensee  should  not  occupy  the  land.  And  ac- 
cordingly in  the  Assessment  Act,  passed  in  the  same  session, 
16  Yic.  ch.  182,  although  the  lands  themselves  so  located 
were  in  the  terms  of  the  2nd  and  6th  sections  exempted 
from  taxation,  still  being  by  the  24th  section  of  16  Yic.  ch. 
159  made  liable  to  taxation,  provision  is  made  by  the 
48th  section  of  ch.  182  that  the  commissioner  of  Crown 
lands  should  during  the  month  of  January  in  every 
year,  after  the  passing  of  the  Act,  transmit  to  the 
treasurer  of  every  county,  a list  of  all  the  lands  with- 
in the  county  granted  or  leased  or  in  respect  of  which 
a license  of  occupation  had  issued  during  the  preced- 
ing year,  and  of  all  ungranted  lands  of  which  no  person 
has  received  permission  to  take  possession,  and  also 
of  all  lands  on  which  instalments  of  purchase  money  or 
rent  or  any  other  sum  of  money  should  be  overdue  and 
unpaid,  a copy  of  which  the  treasurer  was  required  to 
furnish  to  the  clerk  of  each  municipality  in  the  county  as 
far  as  regards  lands  in  such  municipality,  and  that  the 
clerks  hould  furnish  to  the  assessors  a statement  shewing 
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what  lands  were  liable  to  assessment  within  their  assess- 
ment districts,  respectively. 

And  by  the  56th  section  it  was  enacted  that  the  trea- 
surer, in  the  warrant  required  by  the  Act  to  be  issued  by 
him  for  the  sale  of  lands  in  arrears  for  taxes,  should  dis- 
tinguish such  lands  as  had  been  patented  from  those  under 
lease  or  license  of  occupation,  and  of  which  the  fee  still 
remained  in  the  Crown  | and  that  the  sheriff  in  the  adver- 
tisements of  sale  required  to  be  made  by  him  should 
similarly  distinguish  the  lands  patented  from  those  the  fee 
of  which  was  in  the  Crown,  and  that  if  he  should  sell  any  of 
the  latter  lands,  he  should  only  sell  the  interest  therein  of 
the  lessee  or  locatee,  and  that  it  should  be  so  distinctly 
expressed  in  the  conveyance  to  be  made  by  the  sheriff,  and 
that  such  conveyance  should  give  to  the  purchaser  the 
same  rights  in  respect  of  the  land  as  the  original  lessee  or 
locatee  enjoyed. 

16  Vic.  ch.  159,  sec.  24  is  consolidated  verbatim  in  the 
Consolidated  Statutes  of  Canada  ch.  22, sec.  27, and  although 
the  exemption  clause  of  the  Assessment  Act,  16  Vic.  ch. 
182,  is  still  continued  in  the  Consolidated  Statutes  of  Upper 
Canada  ch.  55,  yet  in  secs.  108,  109,  125,  128,  and  138  of 
the  latter  Act  are  consolidated  the  provisions  of  secs.  48 
and  56  of  16  Vic.  ch.  182. 

By  the  15th  sec.  of  16  Vic.  ch.  159,  it  was  provided  that 
it  should  be  lawful  for  the  Governor  in  Council  from  time  to 
time  as  he  should  deem  expedient  to  declare  that  “The  pro- 
visions of  this  Act  or  any  of  them  shall  extend  and  apply  to 
the  Indian  lands  under  the  management  of  the  Chief  Super- 
intendent of  Indian  affairs,  and  the  said  Chief  Super- 
intendent shall,  in  respect  to  the  lands  so  declared  to  be 
under  the  operation  of  this  Act,  have  and  exercise  the 
same  powers  as  the  Commissioner  of  Crown  Lands  may 
have  and  exercise  in  respect  to  Crown  Lands.” 

In  this  Act  a distinction  is  expressly  drawn  between 
what  are  called  Crown  Lands,  which  term,  as  other  sections 
of  the  Act  shew,  comprehended  Crown  Reserves,  Clergy 
Reserves,  and  School  Lands  as  distinguished  from  those 
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lands  which,  although  vested  in  Her  Majesty  and  in  that 
sense  Crown  Lands,  being  under  the  management  of  the 
Chief  Superintendent  of  Indian  affairs,  were  called  Indian 
Lands. 

This  15th  section  of  16  Vic.  ch.  159,  is  consolidated  in 
sec.  6 of  the  Consolidated  Statutes  of  Canada  ch.  22. 

This  latter  statute  was  repealed  by  23  Yic.  ch.  2,  the  9th 
sec.  of  which  re-enacted  in  substance  the  15th  sec.  of  16  Yic. 
ch.  159,  and  the  26th  and  27th  secs,  of  23  Yic.  ch.  2 re-enacted 
with  slight  variations  the  16th  and  24th  secs,  of  16  Yic., 
the  chief  variation  being  that  what  in  the  latter  Act  are 
termed  Crown,  Clergy,  and  School  Lands,”  are  in  23  Yic. 
termed  “Public  Lands.” 

Hone  of  those  Acts  passed  respecting  the  sale  and  manage- 
ment of  the  Public  Lands  affected  lands  vested  in  Her 
Majesty  in  the  sale  or  management  of  which  the  Indians 
were  in  anywise  interested,  save  in  so  far  as  the  clauses 
provided  which  enabled  the  Governor  by  order  in  council 
to  apply  the  provisions  of  those  Acts  or  any  of  them  to 
those  Indian  Lands. 

In  the  same  session  as  was  passed  the  Act  23  Yic.  ch.  2,.. 
was  passed  also  an  Act,  23  Yic.  ch.  151,  entitled  “An  Act 
respecting  the  management  of  the  Indian  Lands  and  pro- 
perty,” which  was  reserved  for  the  signification  of  Her 
Majesty’s  pleasure,  and  Her  Majesty’s  assent  to  which  was 
published  in  the  Canada  Gazette  of  the  13th  of  October, 
1860. 

By  this  Act  the  Commissioner  of  Crown  Lands  for  the 
time  being  was  declared  to  be  thenceforth  the  Chief  Super- 
intendent of  Indian  affairs. 

By  the  7th  section  it  was  also  provided,  as  it  had  been 
in  the  above  recited  Acts  regulating  the  sale  and  manage 
ment  of  the  public  lands,  that  the  Governor-in-Council 
might  from  time  to  time  declare  the  provisions  of  the  Act 
respecting  the  sale  and  management  of  the  public  lands, 
passed  in  the  present  session,  to  apply  to  Indian  Lands,, 
“and  the  same  shall  thereupon  apply  and  have  effect  as  if 
they  were  expressly  recited  or  embodied  in  this  Act.” 
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This  legislation  seems  to  place  beyond  doubt  that  up  to 
the  year  1860,  those  lands  vested  in  Her  Majesty  and 
known  as  Indian  lands  were  not  subject  to  the  provisions  of 
the  Acts  relating  to  the  sale  and  management  of  the  public 
lands,  by  which  Acts  alone  it  was  declared  that  public  lands 
agreed  to  be  sold,  but  for  which  no  patent  had  yet  issued, 
were  subject  to  municipal  taxation. 

By  an  order  in  council,  made  on  the  7th  of  August,  1861, 
it  was  ordered  that  so  much  of  the  provisions  of  the  Act 
23  Vie.  ch.  2 as  are  contained  in  the  following  sections 
thereof  do  apply  to  the  Indian  Lands  under  the  manage- 
ment of  the  Commissioner  of  Crown  Lands  as  Chief  Super- 
intendent of  Indian  affairs,  that  is  to  say,  sections  5,  7,  16, 
18  with  sub-sec.  2,  secs.  19,  20,  21  with  sub-secs.  2 and  3, 
and  secs.  22,  23,  24,  25,  28,  30,  31,  32  and  33. 

Now  we  find  that  in  this  order  sec.  27  is  omitted  from 
the  enumeration  of  those  sections  whose  provisions  are 
made  applicable  to  the  lands  known  as  Indian  Lands,  and 
it' is  this  27th  sec.  thus  omitted  which  in  express  terms 
renders  liable  all  public  lands  leased  or  appropriated  or  set 
apart  to  any  person,  or  for  which  licenses  of  occupation 
should  be  granted,  to  the  assessed  taxes  in  the  townships 
in  which  the  land  should  lie  from  the  date  of  such  license 
or  appropriation,  although  no  patent  deed  should  be  yet 
issued. 

Whether  this  omission  arose  from  inadvertence  or  design 
we  have  no  means  of  determining,  nor  would  it  make  any 
difference  in  the  result  of  the  judgment  we  should  ha\e  to 
form  upon  the  fact  itself. 

The  omission  seems  singular,  however,  if  it  was  by  design , 
for  we  find  the  16th,  18th,  19th,  20th,  and  21st  sections  of 
the  Act  made  applicable,  and  these  sections  give  to  the 
purchaser  or  locatee  of  lands  agreed  to  be  ^old,  full  title 
against  all  wrongdoers  and  trespassers  as  effectually  as  if 
Letters  Patent  had  issued,  and  make  the  title  so  vested  in 
such  purchaser,  locatee,  &c.,  transmissible  by  deed,  devise, 
or  descent,  so  that  upon  an  agreement  being  entered  into 
for  sale  of  Indian  lands,  (which  by  the  application  of  the 
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above  sections  made  those  lands  when  agreed  to  be  sold, 
transmissible  in  like  manner)  there  seems  no  reason  or 
justice  whatever  in  exempting  or  continuing  exempt  from 
taxation  such  lands  more  .than  there  would  be  in  exempting 
or  continuing  exempt  from  taxation  “Public Lands” similarly- 
situated.  But  whether  by  inadvertence  or  design,  the  fact 
remains  that  the  section  referred  to  was  omitted,  and  upon 
its  omission  is  now  based  the  contention  that  as  these 
Indian  lands,  the  title  to  which  still  remains  vested  in  the 
Crown,  although  agreed  to  be  sold,  seem  to  come  within  the 
exemption  clause  contained  in  the  Assessment  Act  in  force 
when  this  order  in  Council  was  passed  in  August,  1861,  the 
omission  of  the  above  section  from  the  order  shews  an 
intention  to  keep  those  lands  exempt  from  taxation  until 
granted  by  Letters  Patent. 

The  Assessment  Act  then  in  force,  Consol.  Stat.  U.  C.  ch. 
55,  sec.  9,  sub-sec.  1,  being  a consolidation  of  16  Vic.  ch. 
182,  secs.  2 and  6,  exempted  from  taxation  all  property 
vested  in  or  held  by  Her  Majesty,  or  vested  in  any  public 
body  or  body  corporate,  officer  or  person  in  trust  for  Her 
Majesty,  or  for  public  uses  of  the  Province ; and  also  all 
property  vested  in  or  held  by  Her  Majesty  or  any  other 
person  or  body  corporate  in  trust  for  or  for  the  use  of  any 
tribe  or  body  of  Indians ; but  sub-sec.  2 provided  that 
when  any  property  mentioned  in  the.  preceding  sub-section 
is  occupied  by  any  person,  otherwise  than  in  an  official 
capacity,  the  occupant  shall  be  assessed  in  respect  thereof, 
but  the  property  itself  shall  not  be  liable. 

The  same  exemption  clause  in  substance  is  re-enacted  in 
the  amended  Assessment  Act  of  1866,  and  again  in  that  of 
the  Ontario  Legislature  of  1869.  All  in  the  same  terms 
seem  to  exempt  from  taxation  lands  made  liable  to  taxation 
in  express  terms  by  the  Acts  regulating  the  sale  and  manage- 
ment of  the  public  lands,  and  also  other  lands  set  apart  for 
the  residence  of  the  Indians  and  which  had  never  been  sur- 
rendered by  the  Indians  to  the  Crown  in  extinguishment  of 
the  Indian  title,  portions  of  which  were  in  certain  cases 
subjected  to  taxation  by  a statute  passed  in  1857,  20  Vic. 
ch.  26,  consolidated  in  the  statutes  of  Canada  ch.  9. 
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The  10th  sec.  of  20  Yic.  ch.  26  enacted  that  Indians 
■enfranchised  under  that  Act  might  have  allotted  to  them 
portions  of  the  lands  set  apart  for  their  residence — that 
is  to  say,  parts  of  the  Indian  Reserves  which  the  Indians 
had  never  surrendered  to  the  Crown — in  which  portions  the 
respective  Indians  to  whom  they  should  be  allotted  should 
have  a life  estate,  with  power  to  dispose  thereof  by  will  to 
any  of  their  children. 

And  the  14th  section  enacted  that  lands  so  allotted 
should  be  liable  to  taxes,  as  also  the  Indian  himself  should 
personally  be  in  respect  of  them,  and  to  all  other  obligations 
and  duties  under  the  municipal  and  school  laws,  and  that 
his  estate  therein  should  be  liable  for  his  bond  fide  debts, 
and  that,  if  such  lands  should  be  legally  conveyed  to  any 
person,  such  person  or  his  assignee  might  reside  thereon, 
whether  of  Indian  blood  or  not,  or  intermarried  with  an 
Indian. 

What  object  there  could  be,  while  such  lands  as  are  here 
described  were  made  liable  to  taxation  in  express  terms,  in 
exempting  or  continuing  exempt  from  taxation  Indian 
lands  vested  in  the  Crown  for  the  purpose  of  sale,  and 
which  the  Crown,  acting  through  its  proper  officer,  had 
already  agreed  to  sell,  it  seems  impossible  to  conceive; 
however  it  certainly  does  seem  that  at  the  time  of  and 
after  the  making  of  the  order  in  council  of  August  1861, 
lands  of  the  description  of  the  lands  to  recover  which  this 
action  is  brought  were,  as  it  is  contended  they  still  are, 
within  the  exemption  clause  contained  in  the  Assessment 
Acts,  although  the  occupants,  if  there  were  any,  were 
personally  assessable  in  respect  of  the  lands  so  occupied. 

This  legislation  is,  I confess,  to  my  mind  very  embarrassing, 
for  if  it  were  not  for  the  terms  in  which  these  exemption 
clauses  continued  from  time  to  time  to  be  framed,  and  for 
the  express  provision  made  for  rendering  public  lands  when 
agreed  to  be  sold  liable  to  taxation  before  the  patent  should 
issue,  I should  have  thought  when  the  Legislature,  by  the 
clauses  relating  to  agreements  for  sale,  gave  to  a contracting 
purchaser  complete  control  over  the  lands  agreed  to  be 
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purchased  against  all  persons  whomsoever,  saving  only  the 
rights  of  the  Crown,  and  gave  to  such  purchaser  the  right 
to  transmit  such  title  by  deed,  devise,  or  descent,  that  such 
an  estate  and  property  became  vested  in  such  person  as 
should  with  the  utmost  propriety  have  been  held  liable  to 
taxation,  without  any  special  clause  providing  that  it 
should  be  ; and  this  is  all  that  for  the  purpose  of  the  defen- 
dant’s contention  it  is  necessary  to  establish,  namely,  that 
the  land  was  liable  to  taxation,  but  that,  until  the  patent 
should  issue,  all  that  could  be  sold  for  arrears  of  taxes  is 
the  estate  of  the  person  for  the  time  being  entitled  in 
virtue  of  the  agreement  for  sale ; however,  it  must  be  con- 
fessed that  the  language  of  the  Acts  of  Parliament  would 
seem  to  shew  the  opinion  of  the  Legislature  to  be  that  a 
special  clause  subjecting  such  lands  to  taxation  was  neces- 
sary in  order  to  make  them  so. 

In  1863  the  statute  27  Vic.  ch.  19  was  passed,  entituled 
“ An  Act  to  amend  the  Consolidated  Assessment  Act  of 
Upper  Canada,  in  respect  to  arrears  of  taxes  due  on  non-resi- 
dent lands,  and  for  other  purposes  respecting  assessments.” 

The  9th  section  of  this  Act  enacts  that  “ Unpatented  land, 
vested  in,  or  held  by,  Her  Majesty,  which  shall  hereafter  be 
sold,  or  agreed  to  be  sold  to  any  person,  or  which  shall  be 
located  as  a free  grant,  shall  be  liable  to  taxation  from  the 
date  of  such  sale  or  grant,  and  any  such  land  which  has 
been  already  sold  or  agreed  to  be  sold  to  any  person  or  has 
been  located  as  a free  grant,  shall  be  held  to  have  been 
liable  to  taxation  since  the  1st  January  1863,  and  all  such 
lands  shall  be  liable  to  taxation  thenceforward,  under  the 
Act  respecting  the  assessment  of  property  in  Upper  Canada, 
in  the  same  way  as  other  land,  whether  any  license  of 
occupation,  location  ticket,  certificate  of  sale,  or  receipt  for 
money  on  such  sale  has  or  has  not  been,  or  shall  or  shall  not 
be  issued,  and  * * whether  any  payment  has  or  has  not 
been,  or  shall  not  be  made  thereon,  and  whether  any  part 
of  the  purchase  money  is  or  is  not  overdue  and  unpaid ; 
but  such  taxation  shall  not  in  any  way  affect  the  rights  of 
Her  Majesty  in  such  lands.” 
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Provided  also,  by  the  10th  section,  that  the  138th  section 
of  the  said  Act,  respecting  the  assessment  of  property  in 
Upper  Canada,  shall  apply  to  all  sales  and  conveyances 
which  may  hereafter  be  made  under  the  authority  of  this  Act. 

The  effect  of  this  section  was  to  provide  that  if  the 
sheriff  should  sell  any  lands  of  which  the  fee  was  in  the 
Crown,  in  virtue  of  the  authority  to  sell  lands  brought 
under  municipal  taxation  by  the  9th  section,  he  should 
only  sell  the  interest  therein  of  the  person  to  whom  the 
lands  were  so  agreed  to  be  sold  or  located,  and  it  should  be 
so  distinctly  expressed  in  the  conveyance  to  be  made  by  the 
sheriff,  as  was  provided  by  the  138th  section  of  ch.  55  of 
the  Consolidated  Statutes  of  Upper  Canada  in  respect  of 
lands  of  which  the  fee  was  in  the  Crown,  which  were  then 
assessable  for  municipal  taxes. 

Then  by  the  11th  section  the  108th  section  of  ch.  55  is 
amended,  so  as  thereafter  to  comprehend  all  lands  “ sold  or 
agreed  to  be  sold  by  the  Crown,”  in  addition  to  those 
mentioned  in  such  108th  section,  which,  as  amended,  reads : 
“ The  commissioner  of  Crown  lands  ” pwho,  it  is  to  be 
remembered,  was  at  the  time  of  the  passing  of  this  Act 
virtute  officii  chief-superintendent  also  of  Indian  affairs), 
“ shall,  in  the  month  of  January  in  every  year,  transmit  to 
the  treasurer  of  every  county,  a list  of  the  lands' within  the 
county  granted,  ‘ sold  or  agreed  to  be  sold ,’  or  leased,  or  in 
respect  of  which  a license  of  occupation  issued  during  the 
preceding  year,  and  of  all  ungranted  lands  of  which  no 
person  has  received  permission  to  take  possession,  and  also 
of  all  lands  on  which  an  instalment  of  purchase  money,  or 
rent  or  any  other  sum  of  money,  remains  overdue  and 
unpaid.” 

Now  it  is  to  be  observed  that  these  provisions  are  made 
by  way  of  amendment  of  the  Assessment  Act,  and  are  not 
inserted  in  an  Act  expressly  limited  to  a particular  portion 
of  the  lands  vested  in  Her  Majesty,  known  as  “ public 
lands,”  as  was  23  Yic.  ch.  2,  the  27th  section  of  which  Act> 
and  which  is  the  section  which  subjects  to  taxation  lands 
vested  in  Her  Majesty,  relates  in  express  terms  to  those 
* public  lands.” 
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Then  it  is  to  be  observed  how  general  is  the  expression 
made  use  of  in  the  9th  section  of  27  Vic.  ch.  19.  It  extends  to 
all  “unpatented  land”  vested  in  Her  Majesty  which  shall 
hereafter  be,  or  have  already  been,  sold  or  agreed  to  be 
sold  to  any  person. 

Moreover,  it  is  to  be  observed  that  if  the  object  of  the 
Act  was  not  that  it  should  apply  to  all  unpatented  lands  of 
every  description  agreed  to  be  sold,  there  would  have  been 
no  occasion  for  the  Act  at  all,  for  the  unpatented  “ public 
lands,”  when  agreed  to  be  sold,  had  already  been  subjected 
to  taxation  from  a period  long  anterior  to  1st  January,  1863. 

When  then  we  find  an  expression  made  use  of  ample 
enough  to  comprehend  the  particular  piece  of  land  sought 
to  be  recovered  in  this  action,  and  all  lands  of  the  class  to 
which  it  belongs,  and  when  we  consider  the  reason  of  the 
thing,  and  the  justice  and  propriety  of  placing  lands  of  this 
description  upon  precisely  the  same  footing,  as  to  taxation, 
as  unpatented  public  lands,  I cannot  doubt  that  the  express 
object  and  intent  of  the  Act  was  to  place  all  unpatented 
lands,  whether  called  “ Indian  lands,”  “ Crown  reserves,” 
“ Clergy  reserves,”  “ School  lands,”  or  by  whatever  name 
known,  when  once  agreed  to  be  sold,  upon  the  same  footing 
as  to  taxation. 

The  Assessment  Act  of  1866,  while  retaining  the  in- 
accurately framed  exemption  clauses  of  previous  Acts, 
incorporates  and  re-enacts  these  provisions  of  27  Vic.  ch.  19, 
and  therefore  I entertain  no  doubt  that  the  land  for  which 
this  action  is  brought,  which  was  patented  in  June,  1869 
in  pursuance  of  a contract  of  sale  entered  into  in  1858,  was 
liable  to  taxation  as  non-resident  land  ever  since  the  passing 
of  the  Act  27  Vic.  ch.  19. 

But  it  is  further  contended  that  by  the  British  North 
America  Act,  1867,  “Indians  and  lands  reserved  for 
Indians”  being  one  of  the  subjects  retained  under  the 
exclusive  control  of  the  Dominion  Government,  the  local 
Legislature  had  no  power  by  the  Assessment  Act  of  1869 
to  subject  land  of  the  nature  of  the  land  in  question  to 
taxation  for  municipal  purposes.  The  point  of  this  argu- 
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ment,  as  I understand,  is,  that  these  lands  being  retained 
under  the  management  of  the  Dominion  Government,  and 
the  local  Legislature  having  repealed  the  Act  of  1866,  by 
which  they  may  have  been  subjected  to  taxation,  deprived 
itself  of  all  power  to  levy  such  taxation,  inasmuch  as  it 
had  not,  as  is  contended,  any  authority  to  re-enact  clauses,, 
although  similar  to  those  repealed,  so  as  to  affect  lands 
which  were,  as  it  is  said,  withdrawn  from  their  jurisdiction. 

But  lands  surrendered  by  the  Indians  for  the  purpose  of 
being  sold,  although  under  an  understanding  that  the  pro- 
ceeds arising  from  their  sale  shall  be  applied  for  the  benefit 
of  the  Indians,  do  not,  in  my  judgment,  come  within  the 
expression  used  in  the  24th  item  mentioned  in  the  91st 
section  of  the  British  North  America  Act  “ Lands  reserved 
for  the  Indians.”  That  is  an  expression  appropriate  to  the 
unsurrendered  lands  reserved  for  the  use  of  the  Indians, 
described  in  different  Acts  of  Parliament  as  “Indian 
Reserves,”  and  not  to  lands  in  which,  as  here,  the  Indian 
title  has  been  wholly  extinguished.  True  it  is  that  Letters 
Patent  for  the  land  in  question  here,  and  for  lands  of  that 
class,  are  issued  by  the  Dominion,  and  not  by  the  local 
Government ; but  the  necessity  for  that  arises,  in  my  judg- 
ment, not  in  virtue  of  or  by  force  of  the  24th  item  of  the 
91st  sec.  of  the  British  North  America  Act,  but  because 
lands  of  this  description  have  not  in  terms  been  transferred 
by  the  Act  to  the  control  and  management  of  the  pro- 
vincial authorities  by  sec.  92,  the  5th  subject  enumerated 
in  which  as  transferred  to  the  Provincial  jurisdiction  is  the 
management  and  sale  only  of  the  Public  Lands  belonging 
to  the  Province,  and  the  91st  sec.  reserves  exclusively 
under  the  jurisdiction  of  the  Dominion  all  matters  not 
coming  within  the  class  of  subjects  by  the  Act  assigned 
exclusively  to  the  Legislature  of  the  Province. 

But  the  92nd  section  places  under  the  exclusive  control  of 
the  Provincial  Legislature  Municipal  institutions,  Property 
and  civil  rights,  and  all  matters  of  a merely  local  and 
private  nature  in  the  Province.  It  is  only  under  these 
heads  that  the  jurisdiction  to  assess  or  pass  an  assessment 
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law  for  municipal  purposes  arises.  At  the  time  of  the 
passing  of  the  British  North  America  Act,  the  land  sought 
to  be  recovered  in  this  action  was  agreed  to  be  sold  ; the 
agreement  for  sale  vested  in  the  contracting  purchaser  an 
estate  and  property  in  the  land  ; [incident  to  this  estate 
and  property  arose  certain  civil  rights  which  were  placed 
under  the  exclusive  control  of  the  Provincial  Legislature. 
Assessment  is  but  a mode  of  exercising  that  control.  The 
purchaser’s  estate  in  that  land  was  as  much  liable  to  the 
maintenance  of  municipal  institutions,  which  are  also 
placed  under  the  exclusive  control  of  the  Provincial  Legis- 
lature, as  the  estate  of  any  other  person  in  the  Province 
holding  real  estate.  It  is  only  such  estate  that  the  assess- 
ment law  really  affects.  The  estate  of  [the  Crown  is  not 
sought  to  be  prejudiced  at  all.  Bating  the  land  is  but  the 
modus  operandi.  If  no  contract  for  sale  has  been  entered 
into,  nothing  can  be  sold.  If  a contract  has  been  entered 
into  and  Letters  Patent  have  not  yet  issued,  the  estate  of 
the  person  for  the  time  being  entitled  by  virtue  of  the 
contract  may  be  sold,  and  by  the  law  in  force  at  the  time 
of  confederation  the  Crown  was  obliged  to  recognize  the 
title  so  acquired  by  a purchaser  at  the  sale  for  the  arrears 
of  taxes.  So  soon  as  the  land  is  granted  by  letters  patent  to 
the  purchaser,  or  to  his  assignee  by  deed  inter  vivos  or  by 
will,  or  to  his  heir,  the  land  itself  might  be  absolutely  sold. 

Now  when  the  British  North  America  Act  passed  this 
particular  piece  of  land  was  and  had  been  since  January, 
1863,  liable  to  assessment  as  non-resident  land,  and  was  so 
assessed.  There  was  nothing  in  the  Imperial  Act  which 
repealed  the  Act  or  Acts  in  virtue  of  which  such  liability 
arose,  although  the  title  was  in  the  Crown ; and  although  the 
the  sale  and  management  of  Indian  Lands  remained  in  Do- 
minion Government,  and  the  power  to  grant  letters  patent, 
still  those  lands  in  so  far  as  the  right  to  levy  rates  was  con- 
cerned, from  the  date  of  a contract  of  sale  came  under  the 
authority  of  the  local  Legislature.  That  was  a matter  affect- 
ing property  and  civil  rights  as  they  then  existed ; that 
liability  therefore  still  continued  after  confederation  equally 
as  before. 
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The  condition  of  the  lot,  with  reference  to  the  contract  of 
sale  was  this.  The  sale  took  place  in  September,  1857.  The 
first  payment  was  made  on  the  15th  February,  1858,  and 
the  last  upon  the  29th  July,  1867,  when  the  lot  was  paid 
for  in  full.  From  that  time  until  the  4th  day  of  June, 
1869,  when  the  patent  issued  to  the  plaintiff  as  the  person 
representing  then  the  original  purchaser,  although  tech- 
nically the  fee  was  in  the  Crown,  yet  it  was  so  only  for  the 
purpose  of  being  conveyed  by  letters  patent  to  the  party 
entitled  under  the  contract  of  sale.  So  that  since  the  29  th 
July,  1867,  the  Crown  had  no  interest  whatever  beneficially 
in  the  land  in  question.  The  land  was  sold  in  1870  for  as- 
sessment made,  and  accrued  in,  and  since,  1864,  so  that  at 
the  time  of  confederation  there  was  a liability  incurred  for 
taxes  which,  even  if,  as  is  urged,  the  Local  Legislature  had 
no  right  to  impose  or  collect  rates  upon  this  land  subsequent- 
ly to  confederation,  the  estate,  nevertheless,  of  the  person  for 
the  time  being  entitled  under  the  contract  of  purchase  would 
in  time  have  become  liable  to  have  been  sold  for  the  arrears 
due  at  the  time  of  confederation.  But  I must  say  that  I 
entertain  no  doubt  that  the  Local  Legislature  after  con- 
federation had  the  right  to  amend  and  alter  the  assessment 
law  without  any  prejudice  to  their  right  to  assess  and 
enforce  payment  of  rates  out  of  this  particular  ratable 
property,  any  more  than  out  of-  any  other  ratable  property. 
The  land  at  the  time  of  confederation  was  liable  to  assess- 
ment for  purposes — namely,  the  purposes  of  municipal  in- 
stitutions— which  were  placed  under  the  exclusive  control  of 
the  Local  Legislature;  and,  in  my  judgment,  involved  in  this 
control  is  the  right  to  amend  and  alter  the  assessment  law 
for  municipal  purposes,  and  so  as  to  affect  the  rights  and 
interests  of  every  one  having  any  estate  in  or  title  to  land 
situate  in  the  Province,  saving  always  the  estate  and  rights 
of  the  Crown.  As  to  such  right  the  Local  Legislature  is 
successor  of  the  old  Legislature  of  Canada,  and  has  in 
respect  of  this  matter  the  same  jurisdiction  as  that  Legisla- 
ture, while  it  existed,  had. 

If  at  the  time  of  the  sale,  in  1870,  for  arrears  of  taxes  no 
51 — VOL.  XXVIII  C.P. 
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patent  had  yet  issued,  a difficulty  might  possibly  have- 
arisen,  notwithstanding  that  the  Crown  had  no  beneficial 
interest  after  the  final  payment  on  29th  July,  1867,  if  the 
deed,  executed  to  the  purchaser  at  the  sale  for  taxes,  had 
not  correctly  stated  the  title  which  was  purported  to  be 
conveyed ; but  there  is  no  place  for  such  a difficulty  here, 
for  the  land  being  patented  since  June,  1869,  and  having 
been  liable  for  taxes  assessed  in  and  since  1864,  it  was  the 
land  itself  which  at  the  time  of  the  sale  was  liable  to  be 
sold,  as  in  all  cases  of  patented  lands  sold  for  arrears  for  taxes. 

As  to  this  first  sale — the  only  question  having  been, 
whether  the  land,  being  Indian  land  and  under  the  manage- 
ment of  the  Dominion  Government,  was  liable  to  assessment 
at  all,  or,  if  liable  before,  did  not  cease  to  be  upon  confedera- 
tion— I am  of  opinion  that  the  land  was  liable  before  con- 
federation, and  continued  to  be  so  afterwards,  and  that  the 
sale  in  1870  effectually  extinguished  the  plaintiff’s  title  to 
the  land  then  sold,  unless  the  objection  taken  under  the 
128th  section  of  the  Act  of  1869  for  non-compliance  with 
that  section,  and  which  is  the  sole  objection  to  the  sale  of 
the  two  acres  in  1873,  invalidates  both  sales. 

The  128th  section  of  the  Assessment  Act  of  1869  enacts 
that  whenever  a portion  of  the  tax  on  any  land  has  been 
due  for  and  in  the  third  year,  or  for  more  than  three  years 
preceding  the  current  year,  the  treasurer  of  the  county 
shall,  unless  otherwise  directed  by  a by-law  of  the  county 
council,  submit  to  the  warden  of  such  county  a list  in 
duplicate  of  all  the  lands  liable  to  be  sold  for  taxes,  with 
the  amount  of  arrears  against  each  lot  set  opposite  to  the 
same,  and  the  warden  shall  authenticate  each  of  such  lists 
by  affixing  thereto  the  seal  of  the  corporation  and  his 
signature,  and  one  of  such  lists  shall  be  deposited  with  the 
clerk  of  the  county,  and  the  other  shall  be  returned  to  the 
treasurer  with  a warrant  thereto  annexed , under  the  hand 
of  the  warden  and  the  seal  of  the  county,  commanding  him 
to  levy  upon  the  land  for  the  arrears  due  thereon  with  his 
costs.  The  treasurer  did  submit  these  lists  to  the  warden, 
but  upon  the  warrants  being  produced  there  did  not  appear 
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to  be  such  lists  annexed  to  it.  The  treasurer  produced  one 
duplicate  of  the  respective  lists,  signed  by  the  treasurer, 
but  not  having  the  signature  of  the  warden,  nor  the  seal 
of  the  county  thereto.  The  warrants,  however,  which  were 
respectively  executed  under  the  signature  of  the  warden 
and  the  seal  of  the  county,  had  expressed  in  the  body  of 
them  respectively  the  lists  of  the  lands  and  the  respective 
amounts  of  arrears  in  the  form  directed  by  the  128th  section 
to  be  inserted  in  the  lists.  It  was  contended  that  this  mode 
of  authenticating  the  lists  of  lands  to  be  sold  was  insufficient, 
not  being  in  compliance  with  the  special  form  directed  by 
the  128th  section,  by  which,  as  was  contended,  the  lists 
signed  and  sealed  must  be  attached  to,  not  embodied  in,  the 
warrants,  although  the  warrants  be,  as  they  were,  authenti- 
cated by  the  signature  of  the  wardens  and  the  seal  of  the 
county.  This  mode  of  authenticating  the  lands  in  the 
warrant  instead  of  in  a separate  list  attached  thereto,  has 
been  always  the  practice  in  the  county  where  the  land 
sold  lies. 

Fenton  v.  McWain,  41  U.  C.  239,  was  cited  on  the  one 
side  for  the  position  that  this  mode  of  authenticating  the 
lands  to  be  sold  was  insufficient,  and  that  sales  had,  under 
such  circumstances,  were  defective ; and  upon  the  other 
side,  for  the  position  that  the  defects  were  cured  by 
section  155. 

Referring  to  Fenton  v.  Me  Wain,  we  do  not  find  that  the 
first  point  was  decided  by  the  Court,  'or  that  the  point 
arose  as  here.  The  list  there  does  not  appear  to  have 
been  embodied  in  the  warrant,  which,  when  produced,  had 
a list  attached,  not  however  authenticated  by  the  signature 
of  the  warden  and  seal  of  the  county.  Moreover  the  Court 
gave  no  opinion  as  to  whether  or  not  in  that  case  the  sale 
was  for  the  above  reason  defective,  for,  assuming  it  to  be, 
the  Court  was  of  opinion  that  the  objection  involved  only 
such  a defect  as  was  cured  by  section  155. 

As  to  the  first  sale,  namely,  that  of  1870,  this  judgment 
is  sufficient,  for  a much  longer  period  than  two  years  from 
the  execution  of  the  deed  given  to  carry  into  effect  the- 
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sale  elapsed  before  the  bringing  of  this  action.  As  to  the 
ninety-eight  acres  therefore  described  in  the  deed  of  the 
10th  day  of  February,  1872,  the  defendant  is  entitled  to 
recover;  but  as  to  the  two  acres  sold  in  1873,  but  for  which 
a deed  was  given  only  upon  the  26th  of  September,  1877, 
after  the  commencement  of  this  action,  section  155  cannot 
be  set  up  as  against  the  plaintiff’s  right  to  recover  as  to 
the  two  acres. 

We  have  decided  in  Hutchinson  v.  Collier , 27  C.  P.  249, 
that  the  two  years  mentioned  in  section  155  is  to  be  com- 
puted from  the  date  of  the  execution  of  the  deed,  although 
the  words  used  in  the  section  are  “ Within  two  years  from 
the  time  of  sale,  when  the  sale  shall  take  place  after  the 
passing  of  this  Act.” 

What  the  section  deals  with  is,  the  validity  of  a deed 
made  in  pursuance  of  a sale ; and  it  enacts  that  the  deed 
shall  be  good  unless  questioned  within  two  years,  &c. ; and 
the  section  is  declared  to  come  into  effect  “ whenever  lands 
shall  be  sold  for  arrears  of  taxes,  and  * * the  treasurer 
* * shall  have  given  a deed  for  the  same,  such  deed 

shall  be  to  all  intents  and  purposes  valid  unless  ques- 
tioned,” &c. 

It  seems  plain  that  there  was  to  be  a period,  viz.,  of  two 
years,  within  which  the  person  to  be  affected  had  the  right 
of  questioning  the  validity  of  the  thing  which,  unless  ques- 
tioned, shall  be  valid,  and  to  be  questioned,  that  thing, 
viz.,  the  deed,  should  have  existence.  If  then  the  sale  is 
defective  as  to  the  two  acres  for  the  objection  taken,  we 
do  not  think Jthe  defendant  can  rest  upon  section  155  as 
to  that  piece. 

We  think,  however,  that  to  hold  the  objection  in  this 
case  fatal  would  be  to  adhere  to  the  letter  rejecting  the 
substance.  The  object  of  annexing  an  authenticated  list 
to  the  warrant  is  to  provide  that  there  shall  be  an  authority 
given  under  the  hand  of  the  warden  and  the  seal  of  the 
county  authorizing  the  sale.  Authentication  of  the  land 
to  be  sold  is  the  substance.  Now  if  the  list  be  set  out  and 
embodied  in  the  warrant  instead  of  being  merely  attached 
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to  it,  in  which  case  it  might  become  detached  and  lost,  it 
does  seem  that  evidence  is  better  secured  for  the  authen- 
ticity and  propriety  of  the  sale,  than  by  annexing  the  list 
to  the  warrant,  not  setting  out  the  lands  in  the  warranty 
but  referring  in  it  simply  to  the  list  attached ; and  there 
does  not  seem  any  necessity  for  both  setting  them  out  in  a 
warrant  and  also  in  a list  attached. 

We  think  therefore  that  we  should  treat  the  direction  in 
the  128th  section  to  be  directory  merely,  and  that  where 
the  substance  is  complied  with  by  setting  out  the  lands 
in  the  warrant,  the  authority  to  sell  under  it,  in  so  far 
as  the  objection  taken  is  concerned,  should  be  upheld. 

No  objection  was  taken  founded  upon  the  fact,  nor  was 
our  attention  at  all  drawn  to  the  fact,  which  appears  cer- 
tainly to  be,  that  the  deed  for  the  two  acres  was  not  exe- 
cuted until  after  the  commencement  of  this  action,  counsel 
resting  the  plaintiff’s  case  as  to  the  two  acres  wholly  upon 
the  point  urged  as  to  the  insufficiency  of  the  sale  by  reason 
of  there  being  no  authenticating  list  annexed  to  the  war- 
rant. And  as  we  are  against  him  upon  that  point,  and 
we  think  the  deed  good,  there  seems  to  be  no  object, 
nor  would  we  be  justified,  in  directing  a verdict  for  the 
plaintiff  for  the  two  acres  upon  a point  not  raised,  and 
which  could  have  no  effect  except  as  to  costs. 

We  think,  therefore,  that  the  defendant  must  have  judg- 
ment upon  the  whole  record. 


Rule  discharged . 


406  COMMON  PLEAS,  HILARY  TERM,  41  VIC.,  1878. 


Lawrence  et  al.  y.  Ketchum. 

Will— Description — Parol  evidence. 

In  1845,  K,  who  then  resided  in  Toronto,  went  to  reside  at  Buffalo,  visiting 
Toronto  once  or  twice  every  year.  In  1862,  he  purchased  lots  1 and  2, 
in  the  township  of  Mono,  in  the  county  of  Simcoe.  In  1863,  Orangeville 
was  incorporated  as  a village,  and  annexed  to  the  county  of  Wellington, 
lot  No.  1 being  detached  from  Mono,  and  comprised  within  Orangeville. 
In  1866,  K made  his  will,  wherein,  amongst  other  devises,  he  made  a 
devise  of  “ all  my  real  estate  situated  in  the  township  of  Mono,  in  the 
county  of  Simcoe,  &c.” 

Held , that  lot  2,  which  exactly  filled  the  description  of  the  devise,  alone 
passed  thereunder:  that  parol  evidence  was  inadmissible  to  shew  that 
testator  intended  to  include  lot  1 ; and  that  even  if  such  evidence  were 
admissible,  the  evidence,  set  out  below,  was  insufficient  for  the  purpose. 


Ejectment  to  recover  possession  of  tlie  following  lands  now 
in  the  town  of  Orangeville,  in  the  county  of  Wellington, 
formerly  in  the  township  of  Mono,  in  the  county  of  Simcoe, 
and  described  as  follows,  on  a plan  of  said  lands,  formerly 
known  as  lot  one  in  the  first  concession  west  of  Hurontario 
street,  in  the  township  of  Mono,  in  the  county  of  Simcoe, 
filed  by  Jesse  Ketchum  in  the  registry  office  of  the  county 
of  Simcoe,  on  the  17th  of  July,  1857,  (describing  the  lots) ; 
also,  the  following  lands  now  in  the  said  town  of  Orange- 
ville,but  formerly  in  the  said  township  of  Mono,  and  described 
as  follows,  on  a plan  of  said  lands,  made  by  J esse  Ketchum 
and  filed  in  the  registry  office  of  the  county  of  Wellington, 
on  the  8th  November,  1871,  (describing  the  lots.) 

The  plaintiffs,  Emma  Fidelia  Lawrence,  Emily  Elizabeth 
Harris,  Charlotte  Emma  Goldsmith,  Jesse  Harris,  and 
Arthur  Wickson,  claimed  each  an  undivided  one-fifteenth 
share  in  said  lands,  as  heirs  and  heiresses  at  law  of  the 
Reverend  James  Harris  and  his  wife  Fidelia  Harris,  and 
of  each  of  them,  who  were  the  devisees  of  an  undivided 
one-third  share  of  said  lands  under  the  will  of  Jesse 
Ketchum,  dated  27th  March,  1866. 

The  plaintiff  Alanson  Reed  claimed  an  undivided  one- 
third  share  in  said  lands,  under  a conveyance  thereof  to 
him  by  deed,  dated  the  1st  February,  1875,  and  made  by 
Lillie  Sherbourne,  who  was  the  devisee  of  said  undivided 
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one-third  share  under  the  said  will  of  the  said  Jesse 
Ketchum. 

The  defendant,  besides  denying  the  plaintiffs’  title, 
claimed  title  in  herself  to  the  lands  in  question,  under 
and  by  virtue  of  a specific  devise  thereof  to  her  in  fee 
contained  in  the  said  will  of  Jesse  Ketchum ; and  also  by 
length  of  possession. 

The  defendant  also  claimed  to  hold  the  said  lands,  by 
virtue  of  a lien  thereon  for  improvements  made  by  her 
thereon,  to  the  extent  of  $70,000. 

The  defendant,  as  to  the  share  claimed  by  Alanson  Reed, 
also  set  up  as  a defence  on  equitable  grounds  : that  the  said 
deed  under  which  the  said  Alanson  Reed  claimed  was 
obtained  by  fraud  and  misrepresentation,  &c.,  but  it  is 
unnecessary  to  set  it  out  as  the  judgment  does  not  proceed 
upon  it. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  Toronto,  at  the  Fall  Assizes  of  1877. 

The  evidence  so  far  as  material,  was  as  follows : — 

It  appeared  that  by  a deed,  dated  23rd  September,  1867 
the  sheriff  of  the  county  of  Simcoe  conveyed  to  the  testator, 
Jesse  Ketchum,  lots  1 and  2 in  the  1st  concession  west  of 
Hurontario  street,  in  the  township  of  Mono,  in  the  county 
■of  Simcoe.  This  sale  was  in  execution  of  a judgment 
recovered  by  one  Fairbanks  against  Jesse  Ketchum,  junior, 
son  of  the  testator. 

It  appeared  that  as  far  back  as  1855  there  was  a village 
or  hamlet  known  as  Orangeville,  and  Jesse,  the  son,  lived 
there  and  appeared  to  be  in  possession  of  these  lots,  and  so 
remained  till  his  death,  on  September  7th,  1867. 

In  1855  part  of  lot  1 was  laid  out  into  village  lots,  and 
all  was  ultimately  so  laid^out : large  sales  made,  and  im- 
provements. 

On  November  13,  1863,  a by-law  of  the  county  of 
Simcoe,  under  authority  of  Consol.  Stat.  U.  C.  ch.  54,  secs 
9 and  10,  et  seq.,  was  passed,  incorporating  the  village  of 
Orangeville,  a portion  of  which  (it  recited)  was  in  the 
township  of  Mono,  in  the  county  of  Simcoe,  and  a part  in 
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the  township  of  Garafraxa,  in  the  county  of  Wellington. 
Boundaries  were  given  of  land  both  in  Garafraxa  and 
Mono,  including  this  lot  L 

On  the  22nd  of  December,  1863,  a by-law  of  the  county 
of  Wellington  was  passed.  It  incorporated  Orangeville,, 
setting  out  the  same  boundaries  of  lands,  partly  in  Gara- 
fraxa and  partly  in  Mono. 

Each  by-law  declared  that  the  part  of  each  named  town- 
ship was  thereby  set  apart  from  such  township,  “ and  is 
henceforth  to  be  and  belong  to  the  said  village  of  Orange- 
ville and  to  be  a part  and  parcel  thereof.” 

On  the  same  days  respectively  each  of  the  councils  of 
the  county  of  Simcoe  and  the  county  of  Wellington  passed 
by-laws  declaring  the  newly  incorporated  village  of  Orange- 
ville to  be  annexed  to  the  county  of  Wellington : Munici- 
pal Act  sec.  11. 

Just  before  the  by-laws,  on  the  1st  of  October,  1863,  a 
deed  was  executed  by  Jesse,  the  son,  and  his  wife,  described 
as  of  the  village  of  Orangeville,  in  the  county  of  Simcoe, 
conveying  both  these  lots  to  the  testator  as  lots  in  Mono, 
county  of  Simcoe. 

The  testator  formerly  lived  many  years  in  Toronto,  and 
had  large  property  there  and  elsewhere  in  Canada. 

About  1845,  he  went  to  reside  in  Buffalo.  He  visited 
Canada  two  or  three  times  every  year,  but  did  not  appear 
to  have  been  in  Orangeville  since  1863. 

Jesse,  the  son,  died  four  or  five  years  ago.  He  appeared' 
to  have  managed  this  property  and  received  the  rents  and 
proceeds  of  sales. 

The  testator  died  on  the  7th  of  September,  1867,  at 
Buffalo. 

Several  conveyances  of  lands  were  put  in  evidence,  all 
executed  by  the  testator  personally.  Three  of  them  were 
dated  the  4th  of  August,  1865.  They  were  to  different 
parties,  and  the  lots  sold  were  described  as  in  the  village  of 
Orangeville,  in  the  county  of  Wellington,  formerly  in  the 
township  of  Mono,  in  the  county  of  Simcoe. 

There  were  three  others  similarly  executed  in  1877,  one 
of  them  to  the  corporation  of  Orangeville. 


LAWRENCE  ET  AL.  V.  KETCH  UM. 


409 


All  the  deeds  spoke  of  the  village  lots  as  being  according 
to  a plan  of  village  lots  laid  out  by  Jesse  Ketchum,  junior, 
on  part  of  lot  1, 

On  the  27th  of  March,  1866,  the  testator  made  his  will 
as  follows.  He  divided  it  into  two  parts : 1st.  As  to  his 
Canadian  property.  2nd.  As  to  his  United  States  property. 

WILL. 

I,  Jesse  Ketchum,  of  the  city  of  Buffalo,  county  of  Erie> 
and  State  of  New  York,  being  of  sound  mind,  memory, 
and  understanding,  do  make  and  publish  my  last  will  and 
testament  in  manner  following : the  first  part  relating 
exclusively  to  property  in  Canada ; and  the  second  part 
relating  to  all  my  other  property. 

FIRST  PART. 

First — Lot  number  four,  on  the  east  side  of  Yonge  street 
in  the  first  concession  of  the  township  of  York,  county  of 
York  and  province  of  Canada,  containing  about  190  acres 
of  land,  now  occupied  by  the  Rev.  James  Harris,  I give, 
devise,  and  bequeath  to  my  daughter,  Mrs.  Fidelia  Harris, 
and  to  her  husband,  the  said  Rev.  James  Harris,  their  heirs 
and  assigns  for  ever. 

Second — All  my  real  estate  situated  in  the  township  of 
Mono,  in  the  county  of  Simcoe,  and  province  of  Canada, 
and  all  my  interest  in  lot  number  three,  on  the  east  side  of 
Yonge  street,  in  the  county  of  York  and  province  aforesaid, 
I give,  devise,  and  bequeath  to  Mrs.  Mary  Ketchum,  wife 
of  my  son  Jesse  Ketchum,  her  heirs  and  assigns  for  ever. 

Third — All  judgments  recovered  in  the  Courts  of  Canada 
against  my  son  Jesse  Ketchum,  owned  by  me  at  the  time 
of  my  decease,  shall  be  held  in  trust  by  William  Lawrence 
and  Nicholas  Maughan,  executors  hereinafter  nominated 
and  appointed,  for  the  sole  use  and  benefit  of  the  said  Mary 
Ketchum,  or  shall  be  assigned  by  them  to  such  person  or 
persons  or  otherwise  disposed  of  in  such  manner  and  upon 
such  considerations  as  she  shall  direct  and  appoint,  and  the 
proceeds  of  such  judgments,  if  collected,  or  of  any  such 
assignments  or  other  disposition  thereof,  shall  be  for  the 
sole  use  and  benefit  of  the  said  Mary  Ketchum. 

Fourth — All  debts  and  liabilities  which  I may  have 
incurred  or  may  incur,  growing  out  of  my  real  estate  and 
other  business  transactions  in  Canada,  shall  be  paid  and 
satisfied  out  of  my  property  in  Canada ; and  the  same,. 

52 — VOL.  XXVIII  c.P. 
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both  real  and  personal,  is  hereby  charged  with  the  pay- 
ment thereof,  and  of  all  debts  and  liabilities  to  persons  and 
corporations  in  Canada. 

Fifth — One  third  part  of  all  the  residue  of  my  real  and 
personal  estate  in  Canada,  I give,  devise,  and  bequeath  to 
my  said  daughter,  Mrs.  Fidelia  Harris,  and  to  her  husband, 
their  heirs  and  assigns  for  ever ; one  other  one-third  part 
of  said  residue,  I give,  devise,  and  bequeath  to  the  said 
Mrs.  Mary  Ketchum,  wife  of  my  son  Jesse  Ketchum,  her 
heirs  and  assigns  forever  ; and  the  other  third  part  of  said 
residue  I give,  devise,  and  bequeath  to  my  step-daughter, 
Mrs.  Lilly  Sherbourne,  her  heirs  and  assigns  forever. 

Sixth — The  devises  and  bequests  hereinbefore  contained, 
are  intended  to  include  the  property  more  particularly  speci- 
fied in  this  section,  and  no  other ; that  is  to  say,  all  my  real 
estate  in  Canada,  and  every  sort  of  interest  in  real  estate 
in  Canada,  and  the  rents,  issues,  and  profits  thereof ; all 
sums  of  money  secured  by  mortgage  or  otherwise  upon 
real  estate  in  Canada  ; all  bonds  and  promissory  notes  made 
payable  in  Canada ; all  judgments  recqvered  in  the  Courts 
of  Canada ; all  stocks  of  companies  and  corporations 
organized  under  or  created  by  the  laws  of  Canada ; and 
all  unpaid  dividends  in  said  stocks. 

Seventh — I nominate  and  appoint  my  friend  William 
Lawrence,  a tanner,  son-in-law  of  the  said  Rev.  James 
Harris,  and  my  friend  Nicholas  Maughan,  a builder,  both 
residing  on  Young  street,  near  Toronto,  to  be  the  executors 
of  this  the  first  part  of  my  will  and  testament.  Their 
powers  and  duties  are  strictly  limited  to  the  first  part  of 
this  will,  and  to  the  property  therein  comprised  ; and  they 
shall  not  interfere  with  the  execution  of  the  second  part  of 
this  will,  nor  with  the  property  therein  comprised,  no  part 
of  which  shall  pass  to  them. 

Eighth — I give  to  the  said  William  Lawrence  and 
Nicholas  Maughan,  and  to  each  of  them  respectively,  full 
power  to  make  all  such  deeds  and  conveyances  of  real 
estate  in  Canada  as  I,  if  living,  should  be  under  obligation 
to  make  in  performance  of  any  covenant  or  agreement  in 
that  behalf. 

(Signed)  Jesse  Ketchum. 

SECOND  PART. 

First — All  my  real  and  personal  estate  in  the  United 
States  of  America,  and  all  the  rest,  residue,  and  remainder 
of  my  property  and  estate,  real,  personal,  and  mixed,  I give 
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to  my  wife,  Mary  Ann  Ketchum,  to  be  used  and  enjoyed  by 
her  for  and  during  the  term  of  her  natural  life;  and  from 
and  immediately  after  her  decease,  I give,  devise,  and 
bequeath  the  same  to  my  daughter,  Emma  Rubergall 
Ketchum  Brennan,  and  to  her  husband,  Barnabas  Hazlitt 
Brennan,  their  heirs  and  assigns  forever. 

Second — The  estate  for  life  given  to  my  wife  by  the  pre- 
ceding section,  is  in  lieu  of  dower. 

O 7 

Third — I nominate  and  appoint  my  said  wife,  Mary  Ann 
Ketchum,  and  my  said  daughter,  Emma  Rubergall  Ketchum 
Brennan,  to  be  the  executrices,  and  my  son-in-law  Barnabas 
Hazlitt  Brennan,  to  be  the  executor  of  this  the  second  part 
of  my  last  will  and  testament.  Their  powers  and  duties 
are  strictly  limited  to  the  second  part  of  this  will  and  to 
the  property  therein  comprised  ; and  they  shall  not  inter- 
fere with  the  execution  of  the  first  part  of  this  will,  nor 
with  the  property  therein  comprised,  no  part  of  which  shall 
pass  to  them. 

Fourth — I give  to  my  said  wife,  Mary  Ann  Ketchum,  my 
said  daughter,  Emma  Rubergall  Ketchum  Brennan,  and 
my  said  son-in-law,  Barnabas  Hazlitt  Brennan,  and  to  each 
of  them  respectively,  full  power  to  make  all  such  deeds  and 
conveyances  of  real  estate  in  the  United  States  of  America, 
as  I,  if  living,  should  be  under  obligation  to  make  in  per- 
formance of  any  covenant  or  agreement  in  that  behalf. 

Fifth — I execute  my  will  in  duplicate,  to  the  end  that 
one  of  the  duplicates  be  delivered  to  the  executors  of  the 
first  part  thereof,  for  probate  in  Canada ; and  the  other  to 
the  executrices  and  executor  of  the  second  part  thereof,  for 
probate  in  the  United  States. 

Sixth — I revoke  all  wills  and  testaments  by  me  hereto- 
fore made. 

In  witness  whereof,  &c. 

(Signed)  Jesse  Ketchum. 

The  defendants  relied  upon  certain  extrinsic  evidence  to 
shew  that  the  testator  intended  to  include  lot  No.  1,  within 
the  devise  of  “ all  my  real  estate  situated  in  the  township 
of  Mono,  in  the  county  of  Simcoe,”  &c.  This  evidence  is 
fully  stated  in  the  judgments. 

The  learned  Chief- Justice  entered  a formal  verdict  for  the 
plaintiffs,  leaving  the  whole  matter  for  the  Court. 

In  Michaelmas  term,  November  21, 1877,  M.  C.  Cameron 
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Q.  C.,  obtained  a rule  nisi  to  set  aside  the  verdict  for  the 
plaintiffs,  and  to  enter  it  for  the  defendant. 

In  the  same  term,  December  6,  1877,  Richards,  Q.  C., 
Beaty,  Q.  C.,  and  Bethune,  Q.  C.,  shewed  cause.  Under  the 
devise  “All  my  real  estate  in  Mono,”  only  the  real  estate  in 
Mono,  namely,  lot  No.  2,  passed  ,and  not  lot  1,  which,  on  the 
incorporation  of  Orangeville,  had  been  detached  from  Mono 
and  made  to  belong  to  Orangeville,  which  was  annexed  to 
the  county  of  Wellington ; and  it  therefore  passed  under  the 
residuary  devise.  The  rule  is  clearly  laid  down  in  the 
second  proposition  of  Wigram  on  Wills,  4th  ed.,  p.  18, 
namely,  that  “ Where  there  is  nothing  in  the  context  of  a 
will  from  which  it  is  apparent  that  a testator  has  used  the 
words  in  which  he  has  expressed  himself  in  any  other  than 
their  strict  and  primary  sense,  and  where  his  words  so 
interpreted  are  sensible  with  reference  to  extrinsic  circum- 
stances, it  is  an  inflexible  rule  of  construction,  that  the 
words  of  the  will  shall  be  interpreted  in  their  strict  and 
primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation, 
and  although  the  most  conclusive  evidence  of  intention 
to  use  them  in  such  popular  or  secondary  sense  be 
tendered:”  Stone  v.  Greening,  13  Sim.  390,  Doe  d. 
Brown  v.  Brown,  ' 11  East  441 ; Doe  d.  Chichester  v. 
Oxenden,  3 Taunt.  147,  4 Dow  H.  L.  65, 94 ; Gray  v.  Rear- 
son, 6 H.  L.  106  ; Doe  d.  Brown  v.  Greening,  3 M.  & S.  171 
Evans  v.  Angell,  26  Beav.  202 ; Miller  v.  Travers,  8 Bing. 
244 ; Doe  d.  Hiscocks  v.  Hiscocks,  5 M.  & W.  363.  The 
doctrine  thus  laid  down  is  affirmed  in  the  later  decisions ; 
and  it  is  said  that  if  all  the  terms  of  the  description  exactly 
fit  some  particular  property  that  alone  passes,  and  you 
cannot  enlarge  them  by  extrinsic  evidence  so  as  to  include 
anything  which  any  part  of  the  terms  does  not  accurately 
fit:  Webber  v.  Stanley,  16  C.  B.  N.  S.  698;  Hardwick  v. 
Hardwick,  L.  B.  16  Eq.  174,  Pedley  v.  Dodds,  L.  R.  2 Eq. 
809 ; Millard  v.  Bailey,  L.  R.  1 Eq.  378.  See  also  Jarman 
on  Wills,  3rd  ed.,  ,386-7,  412;  Theobald  on  Wills,  21; 
Hawkins  on  Wills,  p.  1-3.  Here  the  description  is  unam- 
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higuous,  and  lot  No.  2 exactly  fits  the  description,  and 
therefore  extrinsic  evidence  is  inadmissible  to  shew  that 
lot  1 was  intended  to  be  included.  Anstee  v.  Nelms , 1 H. 
& N.  225,  will,  no  doubt,  be  relied  upon  by  the  defendant, 
but  that  case  is  distinguishable  as  it  proceeded  on  the 
ground  of  general  reputation,  which  does  not  arise  here,  as 
it  was  well  known  that  lot  No.  1 was  in  Orangeville.  This 
case  has,  however,  since  been  doubted  : Wigram  on  Wills, 
4th  ed.,  25-9.  The  deeds  executed  by  the  testator  would 
shew  that  the  testator  knew  that  lot  1 was  not  in  Mono. 
The  sections  of  the  Municipal  Act  shew  that  the  effect  of 
the  passage  of  the  by-laws  incorporating  Orangeville  was 
to  detach  lot  No.  1 from  Mono  and  put  it  into  Orangeville 
in  the  county  of  Wellington:  Consol.  Stat.  U.  C.  ch.  54, 
sec.  18 ; 29-30  Vic.  ch.  51,  sec.  18  ; 30  Vic.  ch.  48,  sec.  19,  0. 

M.  C.  Cameron , Q.  C.,  and  Robinson,  Q.  C.,  contra.  The 
decisions  on  this  question  generally  are  very  conflicting, 
and  difficult  to  reconcile,  but  the  weight  of  authority  is  in 
favour  of  the  defendant’s  contention.  The  testator,  who 
resided  out  of  the  country,  acquired  the  property  as  lots  1 
and  2,  in  the  township  of  Mono,  and  was  accustomed  to 
call  them  his  Mono  lands,  and  it  was  never  present  to  his 
mind  that  any  change  had  taken  place  with  regard  to  them. 
His  intention  was  to  devise  the  property  in  the  same  shape 
as  he  had  acquired  it,  and  by  the  name  he  was  accustomed  to 
designate  it  by,  and  which  he  always  understood  it  to  bear. 
There  is  nothing  to  prevent  a person  giving  any  particular 
designation  to  his  property,  and  evidence  is  admissible  to 
shew  what  was  intended  to  be  included  in  that  designation, 
or  the  sense  in  which  words  were  used  by  a testator.  Unless 
lot  1 is  included  in  the  devise,  the  effect  is  to  put  into  the 
testator’s  mouth  words  never  intended  to  be  used  by  him, 
and  to  put  a wholly  different  construction  on  the  words 
used  from  that  he  intended.  The  extrinsic  evidence  clearly 
shews  that  it  was  the  testator’s  intention  to  include  lot  1. 
Anstee  v.  Nelms,  1 H.  & N.  225,  is  in  point,  and  the  plain- 
tiffs have  failed  to  distinguish  it.  There  Martin,  B., 
says,  at  p.  231 : “The  case  falls  within  the  rule  stated  in  Sir  J. 
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Wigram’s  fifth  proposition.  ‘For  the  purpose  of  determin- 
ing the  object  of  the  testator’s  bounty,  or  the  subject  of  dis- 
position, a Court  may  enquire  into  any  material  fact 
relating  to  the  person  who  claims  to  he  interested  under 
the  will,  and  to  the  property  which  is  claimed  as  the  sub- 
ject of  disposition,  and  to  the  circumstances  of  the  testator 
and  of  his  family  and  affairs,  for  the  purpose  of  enabling 
the  Court  to  identify  the  person  or  thing  intended  by  the 
testator.’  For  the  purpose  of  ascertaining  what  the  testator 
meant,  the  Court  may, — or  I should  rather  say  must, — in- 
quire into  every  circumstance  connected  with  the  land, 
which  may  enable  them  to  put  the  right  interpretation 
upon  the  testator’s  words.  It  is  said  that  there  is  no 
evidence  that  the  reputation  was  known  to  the  parties  at 
the  date  of  the  will.  There  was  the  strongest  evidence  of 
it.  Mary  Mannings  immediately  took  possession,  and  was 
allowed  to  keep  the  land  as  being  in  Doynton ” Here 
the  persons  now  claming  lot  1 allowed  the  defendant  to 
take,  and  for  nearly  ten  years  to  keep  possession  of  it  as 
devisee  under  the  will,  and  to  sell  and  make  improvements. 
There  evidence  of  reputation  was  held  to  be  admissible, 
and  so  here  it  is  equally  admissible,  and  shews  that  the 
Mono  lands  were  reputed  to  consist  of  lots  1 and  2. 
In  that  case  also  Pollock,  C.  B.,  asks,  “ Suppose  the 
testator  had  bequeathed  ‘ all  his  pictures  by  Bubens,’ 
would  not  the  question  be,  not  whether  Bubens  painted 
the  pictures,  but  whether  the  testator  would  have  so  de- 
scribed them  at  the  time  of  the  bequest and  Bramwell, 
B.,  says,  “Suppose  he  bequeaths  all  his  ‘ Scott’s  novels,’  if  the 
jury  found  that  ‘ Castle  Dangerous,’  though  reputed  to  be, 
was  not  in  fact  written  by  Sir  Walter  Scott,  could  it  be 
said  that  ‘ Castle  Dangerous’  would  not  pass.”  In  the  cases 
put  the  testator  might  have  had  several  pictures  which  he 
always  described  as  and  believed  to  have  been  painted  by 
Bubens,  but  some  only  genuine.  These  latter  would  exactly 
fit  the  description,  but  all  would  pass.  The  second  proposi- 
tion of  Wigram  on  Wills,  which  is  relied  upon,  cannot  be 
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supported  strictly  in  face  of  this  and  other  late  authorities. 
In  Grant  v.  Grant , L.  R.  5 C.  P.  380, affirmed  in  Ex. 
Ch.  727,  a devise  to  my  nephew  Joseph  Grant  was 
held  to  mean  the  nephew  of  testator’s  wife,  whom  the 
testator  was  in  the  habit  of  calling  his  nephew.  Again* 
the  change  here  was  made  by  statute,  and  the  testator  can- 
not be  bound  to  recognize  it  in  his  will.  Suppose  that 
owning  lands  in  the  county  of  Northumberland  he  had 
gone  to  Australia;  that  Northumberland  had  been  divided 
into  two  counties  as  Northumberland  and  Durham,  and 
that  knowing  nothing  of  it  he  had  in  Australia  made  a will, 
whereby  he  devised  all  his  lands  in  Northumberland,  can  it  be 
contended  that  the  land  in  Northumberland  would  not  pass  ? 
See  also  Whitfield  v.  Lang  dale,  L.  R.  1 Ch.  D.61 ; Doe  d.  Lowry 
v.  Grant , 7 U.  C.  R.  125 ; Nicholson  v.  Burkholder,  21  XJ. 
C.  R.  108  ; Smith  v.  Bonnisteel,  13  Grant  29  ; Campbell  v. 
Campbell,  14  U.  C.  R.  17 ; Greenleaf  on  Evidence,  vol.  i.} 
287  ; Soper  v.  Mayor  of  Basingstoke,  L.  R.  2 C.  P.  D.  440  ; 
Macdonald  v.  Longbottom,  1 E.  & E.  977,  in  Error,  987 ; 
Kean  v.  Drope,  35  U.  C.  R.  415.  The  deeds  executed  by 
the  testator  do  not  oppose  the  defendant’s  contention,  as 
the  land  is  spoken  of  as  being  in  Mono.  Lot  1 was  never 
detached  from  the  township  of  Mono.  The  incorpora- 
tion of  a village  only  detaches  the  land  for  municipal,, 
and  not  for  all  purposes.  A deed  of  the  land  described 
as  lot  No.  1,  Mono,  would  have  passed  the  land;  the 
only  difficulty  would  have  been  in  registering  it.  There 
is,  in  this  respect,  a distinction  between  villages  and  towns ; 
in  the  latter  it  is  detached  for  all  purposes.  It  was  not, 
therefore,  until  Orangeville  was  incorporated  as  a town 
by  36  Vic.  ch.  55,  0.,  that  it  became  detached  for  all  purposes 

February  4,  1878.  Hagarty,  C.  J. — The  question  here 
arises  upon  the  second  clause  : — “ All  my  real  estate  situ- 
ated in  the  township  of  Mono,  in  the  county  of  Simcoey 
and  Province  of  Canada , and  all  my  interest  in  lot  3,  on 
the  east  side  of  Yonge  street,  in  the  county  of  York,  and 
Province  aforesaid,  I give,  devise  and  bequeath  to  Mrs. 
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Mary  Ketchum,  wife  of  my  son  Jesse  Ketchum,  her  heirs 
and  assigns  for  ever.” 

Mrs.  Ketchum,  the  defendant,  contends  that  both  the 
lots  1 and  2,  originally  in  Mono,  pass  by  this  devise.  The 
plaintiffs  insist  that  the  devise  only  covers  lot  2,  and  that 
lot  1 had  ceased  to  be  in  Mono  or  in  the  county  of  Simcoe 
since  the  1st  of  January,  1 864. 

As  far  as  the  evidence  and  statements  of  counsel  go,  the 
testator  had  no  lands  except  those  named  in  the  will  and 
the  land  in  Orangeville,  formerly  lot  1 in  Mono,  now  in 
litigation. 

Apart  from  the  present  contention,  there  was  real  estate 
in  Mono  and  Simcoe  county  clearly  answering  the  words  of 
the  devise,  viz.,  lot  2. 

If  the  testator  had  no  other  lands,  and  designed  to 
include  the  Orangeville  land  in  this  devise  to  defendant,  it 
is  not  easy  to  understand  why  a very  special  residuary 
clause  was  added,  devising  one-third  of  all  the  residue  of 
his  real  and  personal  estate  in  Canada  to  a previously 
named  devisee,  Mrs.  Harris,  and  her  husband,  their  heirs, 
&c. ; one  other  one-third  part  of  the  said  residue  to  the 
defendant,  her  heirs  and  assigns  for  ever ; and  the  other 
one-third  part  of  the  said  residue  to  his  step-daughter,  Mrs. 
Lilly  Sherburne,  her  heirs  and  assigns  for  ever.  This  last 
devisee  is  not  otherwise  mentioned. 

But  the  residuary  clause  covers  personalty  also,  and  the 
sixth  clause  declares  that  these  devises  and  bequests  are 
only  intended  to  include  his  real  estate  in  Canada,  and  the 
rents  and  moneys  secured  by  mortgage  or  otherwise  there- 
on, all  bonds  and  notes  payable  in  Canada,  judgments  there 
recovered,  stocks  in  Canadian  companies  and  corporations 
and  unpaid  dividends  thereon. 

These  words  may  or  may  not,  for  all  that  is  before  us, 
cover  all  his  Canadian  personalty  ; and  there  may  thus  be 
much  for  the  residuary  clause  to  operate  on. 

If  the  plaintiff’s  contention  be  correct,  the  Orangeville 
property  would  pass  under  this  clause. 

The  defendant  would  in  that  view  have  one-third  thereof 
instead  of  the  whole, under  the  devise  of  the  Mono  real  estate. 
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There  is  a general  disposition  in  the  second  part  of  the 
will  of  all  his  real  and  personal  estate  in  the  United  States 
of  America,  “ and  all  the  rest , residue , and  remainder  of 
my  property  and  estate , real , personal  and  mixed f to  his 
wife,  which  may  cover  any  personalty  not  specially  dis- 
posed of  in  the  Canadian  part  of  his  will. 

The  general  words  of  the  residuary  clause  in  the  Cana- 
dian part  are  cut  down  and  limited  by  the  words  of  the 
succeeding  section,  No.  6. 

It  seems  clear  that  at  the  date  of  the  will,  and  for 
between  two  and  three  years  before,  the  property  now 
claimed  was  not  in  the  county  of  Simcoe,  but  in  Well- 
ington. It  was  also,  in  my  judgment,  wholly  taken  out  of 
the  township  of  Mono,  as  well  as  out  of  the  county,  and 
made  part  of  an  incorporated  village  lying  wholly  within 
the  county  of  Wellington. 

Confining  ourselves  to  the  words  of  the  will,  and  resort- 
ing  to  nothing  external  except  our  knowledge  of  our 
territorial  divisions,  we  must  hold  that  land  in  Orangeville 
did  not  pass  under  a devise  of  the  testator  s real  estate  in 
the  township  of  Mono  and  county  of  Simcoe ; the  more 
certainly  as  there  was  other  real  estate  in  that  township 
and  county  described  with  perfect  legal  accuracy. 

There  is  no  ambiguity  whatever  on  the  face  of  the  will, 
at  all  events  as  to  realty : certain  clear,  explicit  devises  of 
well  defined  properties,  and  an  equally  clear  residuary  devise. 

The  defendant’s  contention  may  be  thus  stated : that 
the  words  as  used  and  understood  by  the  testator  when  he 
used  them  cover  all  the  lands  formerly  in  Mono  township 
and  Simcoe  count}r,  and  that  the  fact  of  a portion  being 
taken  therefrom  and  put  into  another  municipality  and 
county  was  not  present  to  his  mind  : that,  in  effect,  he 
described  his  property  by  the  local  name  that  it  once  bore, 
and  that  he  always  understood  it  to  bear. 

The  great  peculiarity  of  this  case,  in  which  it  differs 
from  all  others  that  I have  seen,  lies  in  the  statutable 
changes  affecting  the  description  of  the  land. 

As  soon  as  the  Legislature  had  taken  a certain  portion 
53 — vol.  xxviii  c.P. 
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of  the  township  of  Mono  out  of  the  county  of  Simcoe  and 
made  it  part  of  the  county  of  Wellington,  I am  satisfied 
that  a deed  conveying  generally  all  the  grantor’s  lands  in 
Mono,  in  the  county  of  Simcoe,  not  specifying  any  lots, 
would  not  pass  the  land  so  put  into  the  adjoining  county. 

I do  not  think  that  the  fact  that  the  change  had  only 
come  into  effect  the  week  or  the  day  before  the  execution 
of  the  deed,  or  that  both  parties  were  ignorant  of  the 
change,  would  alter  the  effect. 

There  might  be  means  of  correcting  such  a mistake,  hut 
we  are  merely  looking  at  the  legal  effect  of  the  deed. 

It  is  urged  that  it  is  different  in  the  case  of  a will. 

We  are  of  course,  under  the  well  known  rule,  to  put 
ourselves  in  the  position  of  the  testator,  and  to  under- 
stand the  state  of  his  property  and  the  surrounding 
circumstances. 

The  first  difficulty  encountered  by  defendant  is,  whether 
any  extrinsic  evidence  can  he  resorted  to,  once  it  is  ascer- 
tained that  there  was  real  estate  undoubtedly  in  Mono  and 
in  Simcoe  county  to  answer  the  devise,  exactly  fitting  the 
precise  words  used. 

This  is  certainly  a formidable  difficulty. 

The  well  known  proposition  (2)  in  Wigram  on  Wills,  4th 
ed.,  18,  reads  thus:  “Where  there  is  nothing  in  the  context 
of  a will  from  which  it  is  apparent  that  a testator  has  used 
the  words  in  which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primary  sense,  and  where  his  words  so 
interpreted  are  sensible  with  reference  to  extrinsic  circum- 
stances, it  is  an  inflexible  rule  of  construction,  that  the 
Words  of  the  will  shall  be  interpreted  in  their  strict  and 
primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation,  and 
although  the  most  conclusive  evidence  of  intention  to  use 
them  in  such  popular  or  secondary  sense  be  tendered.” 

The  13th  chapter  of  Jarman  on  Wills,  3rd  ed.,  vol,  i.,  p. 
386,  deals  very  fully  with  this : “ It  is  clear  that  parol 
evidence  of  the  actual  intention  of  the  testator  is  inadmis- 
sible for  the  purpose  of  controlling  or  influencing  the  con- 
struction of  the  written  will,  the  language  of  which  musk 
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be  interpreted  according  to  its  proper  acceptation,  or  with 
as  near  an  approach  to  that  acceptation  as  the  context  of 
the  instrument  and  the  state  of  the  circumstances  existing 
at  the  time  of  its  execution  * * will  admit  of.” 

The  principle  is  also  discussed  in  Greenleaf’s  Evidence,, 
ed.  of  1866,  by  Bedfield  vol.  i.,  secs.  289,  290,291.  He  gives  a 
long  extract  from  Lord  Abinger’s  judgment  in  Doe  d.  His- 
cocks  v.  Hiscocks , 5 M.  & W.  363. 

I also  refer  to  Bedfield  on  Wills,  2nd.  ed.,  vol.  i.,  chs.  9 
and  10,  where  the  whole  law  is  reviewed,  and  English  and 
American  authorities  very  fully  discussed  with  much  care 
and  ability. 

I have  looked  through  the  American  Digests  from  the 
date  of  his  book  downwards,  but  have  found  no  case  with 
the  facts  approaching  those  before  us. 

Bedfield  on  Wills,  2nd  ed.,  vol.  i.,  p.  500,  quotes  the  words 
of  Chancellor  Kent : “ It  is  a well  settled  rule  that  seems 
not  to  stand  in  need  of  much  proof  or  illustration,  for  it 
runs  through  all  the  books  from  Cheney  s Case,  5 Co.  R.  68, 
down  to  this  day,  that  parol  evidence  cannot  be  admitted 
to  supply  or  contradict,  enlarge  or  vary,  the  words  of  a will, 
nor  to  explain  the  intention  of  the  testator,  except  in  two 
specified  cases  ; 1.  Where  there  is  a latent  ambiguity  arising 
dehors  the  will,  as  to  the  person  or  subject  matter  meant  to 
be  described ; and  2.  To  rebut  a resulting  trust.” 

At  p.  563  an  instructive  case  is  cited  of  Brown  v.  Salton- 
stall,  3 Met.  (Mass.)  423,  as  to  parol  evidence  being  admis- 
sible where  the  words  used  fail  clearly  to  identify  either 
the  subject  or  object  of  the  bequest. 

Theobald  on  Wills,  21-6,  collects  the  authorities. 

I have  examined  a very  large  number  of  cases,  but  shall 
only  notice  a few. 

Doe  d.  Chichester  v.  Oxenden,  3 Taunt.  147,  and  in  the 
House  of  Lords,  4 Dow  65,  is  commented  on  in  all  the  text 
books.  The  devise  was,  “ my  estate  of  Ashton,  in  the  county 
of  Devon,”  and  evidence  was  adduced  to  shew  that  the 
testator  was  accustomed  to  distinguish  by  the  appellation 
of  his  Ashton  estate  the  whole  of  his  maternal  estate, 
including  property  in  several  contiguous  parishes.  The 
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Court  held,  notwithstanding,  that  only  the  premises  in  the 
manor  of  Ashton  passed,  Sir  James  Mansfield  saying  that 
this  would  give  the  will  an  effectual  operation,  and  therein 
the  case  differed  from  all  others  in  which  such  evidence 
had  been  received,  for  in  them  without  it  the  devise  would 
have  had  no  operation;  and  it  was,  he  said,  safer  not  to  go 
beyond. 

On  appeal  to  the  Lords,  Gibbs,  C.  J.,  at  p.  92,  delivered  the 
opinion  of  all  the  J udges  affirming  this  view.  “ The  question 
then  is,  when  lands  at  a particular  place  are  devised,  whether 
extrinsic  evidence  may  be  received  to  shew  that  the  devisor 
included  lands  out  of  that  place ; and  we  are  all  of  opinion 
that  such  evidence  is  inadmissible.  * * He  has  an 

estate  at  Ashton  which  satisfies  the  description.  It  is  true 
he  has  other  lands  which  came  to  him  along  with  his  estate 
of  Ashton ; but  they  are  not  therefore  comprised  in  the 
words  ‘ my  estate  of  Ashton.’  If  a testator  should  devise 
his  lands  of  or  in  Devonshire  or  Somersetshire,  it  would 
be  impossible  to  say  that  you  ought  to  receive  evidence  that 
his  intention  was  to  devise  lands  out  of  these  counties.” 

Lord  Eldon,  C.,  fully  agreed  with  this. 

Miller  v.  Travers,  8 Bing.  244,  is  a leading  case.  The 
devise  was  of  all  freehold  and  real  estates  whatsoever 
situate  in  the  county  of  Limerick,  and  in  the  city  of 
Limerick.  The  testator  had  no  real  estate  in  the  county  of 
Limerick,  but  he  had  a small  estate  in  the  city,  and  large 
estates  in  the  adjoining  county  of  Clare. 

The  judgment  of  Tindal,  C.  J.,  concurred  in  by  Lynd- 
hurst,  C.  B.,  and  the  Lord  Chancellor,  is  very  full  and 
explicit. 

Extrinsic  evidence  to  shew  that  the  testator  meant  to 
devise  his  estates  in  Clare  was  rejected. 

He  said,  at  p.  249  : '•  But  this,  it  is  manifest,  is  not 
merely  calling  in  the  aid  of  extrinsic  evidence  to  apply  the 
intention  of  the  testator,  as  it  is  to  be  collected  from  the 
will  itself,  to  the  existing  state  of  his  property;  it  is 
calling  in  extrinsic  evidence  to  introduce  into  the  will  an 
intention  not  apparent  upon  the  face  of  the  will.  It  is  not 
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simply  removing  a difficulty,  arising  from  a defective  or 
mistaken  description ; it  is  making  the  will  speak  upon  a 
subject  on  which  it  is  altogether  silent,  and  is  the  same  in 
effect  as  the  filling  up  a blank  which  the  testator  might 
have  left  in  his  will.” 

The  case  of  Webber  v.  Stanley,  16  C.  B.  N.  S.  698, 
decided  in  1864,  may  be  said  to  be  an  epitome  of  the  whole 
law  on  this  subject.  The  case  was  one  of  great  importance, 
the  argument  and  judgment  running  over  sixty  pages.  The 
previous  cases  are  reviewed. 

The  devise  was  of  “ my  mansion  house  at  Tedworth,  in 
the  county  of  Hants,  and  all  my  manors,  farms,  lands,”  &c., 
“ in  the  county  of  Hants,  devised  to  me  by  the  said  will  of 
my  said  late  husband,  (subject  to  the  annuities),”  &c.,  “and 
all  other  hereditaments  in  the  said  county  of  Hants  of  or 
to  which  I shall  be  seized  or  entitled  * * at  my  death  ; 

(all  which  hereditaments  in  the  county  of  Hants  are  herein- 
after described  or  referred  to  as  ‘my  Tedworth  estate.’)” 
There  had  long  been  one  property  called  and  known  as  the 
Tedworth  estate;  the  mansion  and  part  of  the  estate  in 
Hants,  the  residue  in  Wiltshire,  all  enjoyed  as  one  property 
without  any  boundary  or  division  line.  Some  of  the  farms 
of  the  estate  were  partly  in  each  county,  the  county  line  in 
some  cases  intersecting  fields  and  dividing  cottages  from 
their  gardens. 

The  Tedworth  estate  was  worth  about  £4,500  per 
annum  : in  Hants  £2,600,  and  in  Wilts  £1,900  per  annum. 
The  Tedworth  mansion  and  grounds,  in  Hants  would 
require  about  £6,000  a year  to  keep  them  up,  and  largely 
disproportionate  to  the  Hants  poition  of  the  estate,  even 
with  the  addition  of  a legacy  of  £40,000  left  therewith. 

Notwithstanding  all  this  and  the  reference  to  the  deriva- 
tion of  the  property  from  her  deceased  husband,  it  was 
held  that,  nothing  passed  that  was  not  in  the  county  of 
Hants. 

At  the  trial  before  Willes,  J.,  the  evidence  of  the  solicitor 
who  drew  the  will,  as  to  the  instructions  that  he  received, 
was  tendered  and  rejected. 
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Sir  Wm.  Erie’s  judgment,  at  p.  752,  is  very  clear  and  full: 
“ The  purpose  of  construction  is,  to  effectuate  the  intention, 
of  the  testator  expressed  in  the  words  of  the  will  * * Where 
there  is  property  in  respect  of  which  all  the  facts  of  the 
description  are  found  to  he  true,  so  that  the  property 
exactly  fits  the  description,  the  whole  of  that  property  and 
nothing  more  passes.  * * Here,  we  can  find  in  the 

words  of  the  will,  construed  and  applied  according  to  the 
circumstances  of  the  testatrix,  no  intention  expressed  of 
giving  property  situate  out  of  the  county  of  Hants.” 

After  noticing  the  extrinsic  facts  as  affording  good  reason 
for  concluding  that  she  really  intended  to  give  the  whole 
Tedworth  property,  he  says,  at  p.759:  “But  it  was  admitted 
that,  in  construing  a will,  alteration  of  the  words  cannot  be 
allowed  for  the  purpose  of  effecting  an  intention  collected 
only  from  the  extrinsic  facts,  and  opposed  to  the  words  as 
they  stand.” 

It  was  also  noticed  that  this  construction  would  leave 
her  intestate  as  to  the  Wilts  property. 

The  case  did  not  go  beyond  that  Court.  A settlement 
wras  made,  the  heir  at  law  receiving  a sum  of  money  in 
satisfaction. 

Of  this  case  Willes,  J.,  says,  in  Smith  v.  Ridgway , in 
Error,  L.  R.  1 Ex.  331,  at  p.  332,  “The  authorities  * * are 
consistent  from  the  time  of  Lord  Bacon  to  the  decision  in 
Webber  v.  Stanley , 16  C.  B.  N.  S.  698,  where  Erie,  C.  J.,  laid 
down  the  law  with  a clearness  and  authority  which  cannot 
be  strengthened  or  added  to.” 

Hardwick  v.  Hardwick,  L.  R.  16  Eq.  169,  is  a very  full 
case.  Lord  Selborne  agrees  to’the  rule  in  Webber  v.  Stanley , 
16  C.  B.  N.  S.  698,  adding,  at  p.  175  : “ It  is  perfectly  certain 
that  if  all  the  terms  of  description  fit  some  particular 
property,  you  cannot  enlarge  them  by  extrinsic  evidence  so 
as  to  include  anything  which  any  part  of  those  terms  does 
not  accurately  fit.  On  the  other  hand,  I apprehend  that  if 
the  words  of  description  when  examined  do  not  fit  with 
accuracy,  and  if  there  must  be  some  modification  of  some 
part  of  them  in  order  to  place  a sensible  construction  on  the 
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"will,  then  the  whole  thing  must  be  looked  at  fairly  in  order 
to  see  what  are  the  leading  words  of  description,  and  what 
is  the  subordinate  matter,  and  for  this  purpose  evidence  of 
extrinsic  facts  may  be  regarded.” 

The  demise  there  was  of  the  messuages,  lands,  &c.,  called 
or  known  by  the  name  of  the  Dyffrydd  and  the  Little 
Dyffrydd,  situate  in  the  parish  of  Kinnerley,  in  the  county 
of  Salop,  now  in  the  occupation  of  John  Edwards.  Part  of 
the  Dyffrydd  property  was  in  Llandisilio  parish,  in  the 
county  of  Montgomery,  partially  surrounded  by  and  thrown 
into  and  formed  part  of  enclosures  in  Kinnerley  parish,  in 
the  county  of  Salop,  and  had  been  for  41  years  reputed  and 
occupied  as  the  premises  known  as  Dyffrydd,  and  at  testator’s 
death  were  occupied  by  John  Edwards. 

Lord  Selborne  considered,  on  the  peculiar  wording  of 
the  different  clauses  of  the  will,  that  the  leading  words  of 
description  were  the  lands,  &c.,  called  or  known  by  the 
name  of  Dyffrydd  and  Little  Dyffrydd. 

In  Whitfield  v.  Langdale,  L.  R.  1 Ch.  D.  61,  Bacon,  V.  C., 
followed  Lord  Selborne’s  rule  of  decision  as  applicable  to 
the  case  before  him,  recognizing  (p.  73)  the  rule  already 
given  as  to  a property  exactly  fitting  the  description. 

There  are  a multitude  of  authorities,  but  they  may  be 
said  to  be  all  examined  in  the  cases  I have  noticed. 

It  is  urged  by  the  defendant  that  in  the  present  case  the 
words  of  the  devise  and  the  property  claimed  by  her  as 
passing  under  it  exactly  fit  each  other,  as  the  testator  un- 
derstood them,  and  as  the  lands  actually  were  a little  over 
two  years  before  he  made  his  will. 

Reliance  is  placed  on  Anstee  v.  Nelms,  1 H.  &JN.  225, 
decided  in  1856. 

In  1804,  testator  devised  all  his  lands  in  the  parish  of 
Doynton,  in  the  county  of  Gloucester. 

He  died  the  same  year,  and  the  land  in  question  was 
occupied  for  a great  number  of  years.  He  had  lands  in 
Doynton,  but  it  turned  out  that  a piece  of  land  occupied 
therewith  was  actually  not  in  Doynton,  [but  in  the  parish 
of  Wick  and  Abson,  though  surrounded  by  Doynton  land. 
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It  was  clearly  shewn  that  it  was  always  reputed  to  be 
in  Doynton,  and  was  not  rated  in  Wick  and  Abson  till 
1824 — twenty  years  after  the  testator’s  death. 

The  Court  held  that  it  passed  by  the  will.  “ If  it  was 
reputed  to  be  in  Doyton,  then  the  testator  meant  to  give  it.” 

Bramwell,  B.,  said,  p.  233 : “ What  then  is  the  primary 
signification  of  the  words,  £ in  the  parish  of  Doynton’ — 
which  shall  be  proved  to  be  in  Doynton — or  ‘ commonly 
reputed  to  be  in  Doynton  ’ ? I hold  the  latter  to  be  the 
natural  meaning  of  the  words.” 

This  decision  is  questioned  in  Wig  ram  on  Wills,  4th  ed., 
25-9.  See  also  Jarman  on  Wills,  3rd  ed.,  392,  notes.  It 
is  strongly  vindicated  in  Mr.  Bedfield’s  book  on  Wills,  2nd 
ed.,  vol.  i.,  p.  653,  4,  5. 

To  make  the  present  case  resemble  it,  the  real  estate  in 
the  township  of  Mono,  in  the  county  of  Simcoe,  at  the  date 
of  the  will,  should  have  been  believed  and  reputed  to  com- 
prise land  in  Orangeville,  in  the  county  of  Wellington. 
There  was  certainly  no  such  reputation  in  our  case,  at  the 
date  of  the  will  in  1866,  or  at  the  testator’s  death  in  1867. 

I find  no  case  resembling  this  in  the  legislative  change 
of  local  description. 

In  Bedfield  on  Wills,  vol.  i.,  p.  653,  it  is  said  : “ It  would 
not  surely  be  contended  that  if  the  limits  of  a parish 
should  be  altered  by  Act  of  the  Legislature,  (as  is  very 
common  in  America)  between  the  date  of  the  will  and  the 
decease  of  the  testator,  that  this  could  be  allowed  to  have 
any  effect  upon  the  construction  of  the  will.” 

If  the  testator  had  given  as  the  primary  and  leading 
description  of  this  property  some  words  such  as,  the  pro- 
perty occupied  by  and  managed  by  my  son  Jesse,  at 
Orangeville,  or  the  property  purchased  by  me  at  sheriff’s 
sale,  or  words  of  the  like  import,  we  might  venture  per- 
haps to  reject  as  falsa  demonstration  or  as  subordinate  to 
the  leading  description,  the  words  in  the  township  of 
Mono,  in  the  county  of  Simcoe.  There  would  then  be  a 
latent  ambiguity. 

I think  the  law,  so  clearly  expressed  in  Webber  v.  Stan- 
ley, compels  us  to  hold  the  defendant’s  case  to  fail. 
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There  the  intention  of  the  testatrix  was,  I think,  un- 
doubtedly to  convey  the  whole  of  the  estate  of  Tedworth.. 
Unfortunately  the  will  was  so  drawn  as  to  limit  the  devise 
to  the  portion  in  Hants. 

On  the  general  law  of  construction  I would  refer  to 
Gray  v.  Pearson , 6 H.  L.  61,  105;  Abbott  v.  Middleton,. 
7 H.  L.  68 ; Ricketts  v.  Turquand,  1 H.  L.  472 ; Sugden 
on  Property,  201,  202. 

If  we  could  resort  to  the  extrinsic  evidence,  I am  of 
opinion  it  would  fail  to  support  defendant’s  contention. 

It  seems  clear  that  mere  proof  of  a testator’s  intention 
to  deal  in  any  particular  way  with  an  estate,  apart  from 
anything  apparent  on  the  face  of  his  will,  cannot  control 
express  words  of  devise,  free  from  all  ambiguity,  and  when 
the  subject  matter  exactly  fits  the  words  used. 

The  parol  evidence  was  this:  In  August,  1862,  the 
month  after  the  testator  had  taken  the  deed  from  the 
sheriff,  he  wrote  to  his  son,  stating : “ I received  a 
letter  and  power  of  attorney  from  Fairbanks.  The  letter 
states  that  the  two  lots  were  sold,  and  that  the  sheriff 
would  deed  the  same  to  me,  and  the  deed  of  brother  Henry 
to  me  makes  600  that  I hold  for  you  and  family.  And 
Fairbanks  said  that  he  had  in  his  hands  enough  to  make 
him  good  for  all  demands,  or  what  he  was  answerable  for 
on  your  account,  and  that  this  property  should  be  clear 
from  all  claims  whatever,  and  should  be  held  for  the  use 
as  above,  and  not  be  liable  for  any  demand  against  you. 
Now  if  I sign  this  power  of  attorney  for  to  sell  or  other- 
wise dispose  of  said  land,  and  put  it  in  the  hands  of 
Fairbanks,  and  record  the  same,  thus  every  one  may  know 
that  this  is  yours,  and  under  the  power  of  attorney  you 
can  convey  the  same.  As  it  is  now,  if  they  know  anything 
about  it,  they  will  see  that  it  is  out  of  your  power  to  give 
a title.  I want  you  to  think  of  this,  and  at  least  to  wait 
a while  until  you  get  all  the  outstanding  claims  against 
you  settled.  You  can  write  to  me  and  tell  me  what  to  do. 
I wish  something  to  remain  sure  for  yourself  and  family 
and  though  there  may  be  some  inconvenience  in  my  hold- 
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ing  the  title,  is  it  not  worth  something  to  have  these  lands 
sure?  I suppose  the  sheriff’s  deed  should  be  recorded. 
You  will  need  to  look  to  that.  My  very  best  wishes,  and 
that  you  may  be  able  to  get  through  your  embarrassments.’’ 

On  October  2,  1862,  he  writes  again  : “ * * You  do 

not  know  what  trouble  it'makes  where  any  change  is  made 
in  your  trades  to  fix  my  will,  as  I hold  for  you  the  lands 
deeded  by  brother  Henry,  and  your  other  lands,  and  I 
should  have  the  deed  for  those  lands  sold  by  the  sheriff. 
All  those  interests  it  is  necessary  should  all  be  described 
and  carefully  witnessed  by  three  witnesses,  the  same  that 
witnessed  before,  and  all  legally  examined,  for  if  anything 
should  be  found  illegal  it  might  spoil  all,  and  you  must  see 
that  this  is  important  to  you  and  others.  I do  not  wish  to 
displease  Fairbanks,  but  without  some  great  cause  I should 
not  like  to  do  anything  that  would  require  another  alter- 
ation of  the  will.” 

Another  letter  was  put  in,  dated  March  8,  1867,  after 
the  making  of  the  will,  shortly  before  his  death,  but  there 
is  no  reference  to  the  will  or  the  property. 

A witness,  named  Langley,  who  acted  as  an  agent  for  the 
testator  for  many  years,  says  that  after  the  date  of  the  will 
the  testator,  then  being  in  Toronto,  told  him  he  had  given 
the  Orangeville  property  to  his'  son’s  wife,  the  defendant. 

Mr.  Patullo,  a solicitor  in  Orangeville,  proved  that  for 
some  years  the  son  managed  all  this  property — both  lots  : 
that  there  was  no  power  of  attorney  from  the  testator  to 
him ; that  he  made  sales  and  the  testator  executed  the 
conveyances. 

The  evidence  of  Barnabas  Brennan,  son-in-law  of  the 
testator,  was  taken  on  commission.  He  was  not  present 
when  the  will  was  made.  He  states  that  the  testator  had 
made  a previous  will  under  which  this  property  had  been 
left  to  the  son,  and  that  the  last  will  was  made  chiefly,  if 
not  solely,  for  the  purpose  of  passing  the  property  to  his 
wife,  the  defendant,  instead,  and  this  was  done  at  the  son’s 
request. 

The  witness  did  not  know  the  designation  of  this  pro- 
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perty  by  number  of  lot  or  concession.  The  Mono  property 
was  acquired  by  the  testator  at  sheriff’s  sale  on  Fairbank’s 
judgment,  which  judgment,  he  states,  had  been  assigned  by 
Fairbanks  to  the  testator,  and  that  the  property  was 
acquired  with  a view  of  ultimately  giving  it  to  the  son  or 
his  family. 

He,  witness,  never  understood  that  the  testator  had  or 
claimed  any  land  in  Mono  or  Orangeville,  except  the  land 
in  the  sheriff’s  deed.  He,  witness,  knew  the  property  was 
at  Orangeville,  but  not  the  sub-divisions,  or  whether  partly 
there  or  partly  not. 

He  could  not  say  that  the  testator  knew  or  did  not  know 
of  the  incorporation  of  Orangeville,  or  that  that  would 
render  necessary  a change  of  description. 

He  says  he  knew  that  the  testator  intended  the  whole  of 
the  property  in  the  sheriff’s  deed  to  pass  to  the  defendant 
and  that  he  believed  his  will  would  certainly  effectuate 
such  intention  : that  when  he  spoke  of  the  Mono  property 
he  referred  to  the  property  conveyed  in  the  sheriff’s  deed. 

A letter  was  produced,  dated  the  same  day  as  the  will, 
from  the  witness  to  Jesse,  the  son,  as  follows : — 

“Buffalo,  March  27,  1866. 

“ My  Dear  Sir, — Your  father  desires  me  to  say  that  he 
has  altered  his  will,  and,  in  accordance  with  your  wish,  has 
devised  the  Mono  property  to  your  wife  in  fee.  This  leaves 
him  at  liberty  to  execute  deeds  as  heretofore  of  such  pieces 
.as  you  may  have  sold  or  may  sell  * * ” 

Witness  says  he  wrote  this  letter  at  the  testator’s  request. 

No  evidence  was  offered  of  the  wording  of  any  prior 
will. 

He  says  he  referred  to  the  property  conveyed  by  the 
sheriff’s  deed  to  the  testator,  and  his  letter  had  reference  to 
the  whole  of  that  property. 

No  question  was  raised  before  us,  or  on  the  record,  as  to 
any  tiust  claimed  to  be  created  by  the  letters  or  facts  of 
this  case. 

If  all  this  extrinsic  evidence  be  admissible,  I think,  on 
the  authorities,  that  it  falls  short  of  establishing  the  defen- 
dant’s title  by  devise. 
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As  a matter  of  opinion,  I thought  at  the  trial,  and  still 
think,  that  it  was  the  testators  intention  to  devise  the 
whole  of  the  property  (including  that  in  question  here)  to 
the  defendant.  But  I think  such  intention  has  not  been 
carried  into  effect  as  required  by  law. 

It  was  well  urged  and  argued  that  if  a testator  made  a 
will  abroad,  the  day  after  the  description  of  the  property 
had  been  changed  by  law,  and  changed  without  his  know- 
ledge, would  it  then  be  inoperative  ? 

I speak  with  much  diffidence  on  a point  of  this  kind,, 
and  decline  its  discussion  beyond  saying  that  it  is  not  this 
case,  nor  does  it  approach  it,  in  its  facts. 

The  change  came  into  force  two  years  and  about  three 
months  before  the  will  was  made.  The  testator  was  in 
Toronto  two  or  three  times  every  year;  and  executed  at 
least  three  deeds  in  which,  if  he  read  them,  the  change  of 
description  was  apparent.  There  is  no  evidence  one  way 
or  the  other,  except  conjecture,  whether  he  knew  or  did 
not  know  of  this  change.  I conjecture,  or  I may  say  I 
think,  he  either  did  not  know  it  or  did  not  understand  its 
effect. 

Gwynne,  J. — The  question  is,  whether  a devise  in  the 
words  following,  of  “ all  my  real  estate  in  the  township  of 
Mono,  in  the  county  of  Simcoe,”  will  pass,  not  only  lands 
which  at  the  time  of  the  testator  making  his  will  fulfilled 
that  description  exactly,  but  also  lands  of  the  testator 
which  were  then  situate  in  the  village  of  Orangeville,  in 
the  county  of  Wellington,  that  village,  about  two  and  a 
half  years  preceding  the  making  of  the  will,  having  been 
constituted  and  incorporated  as  a municipality,  composed 
of  lands  which  up  to  that  time  were  partly  in  the  county 
of  Wellington  and  partly  in  the  county  of  Simcoe,  the  part 
in  the  county  of  Simcoe  being  a lot  of  land  in  the  township 
of  Mono,  but  which  the  by-laws  of  the  respective  counties 
of  Simcoe  and  Wellington,  b}^  force  of  which  the  village 
was  in  due  form  of  law  created,  declared  should  be  and 
was  thereby  set  apart  from  the  said  township  of  Mono^ 
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and  made  to  belong  to  the  village  of  Orangeville,  and  was 
annexed  to  and  made  part  of  the  county  of  Wellington. 

The  contention  of  the  plaintiff  is,  that  the  lands  in  the 
township  of  Mono  so  declared  to  belong  to  the  village  of 
Orangeville,  in  the  county  of  Wellington,  did  not  pass,  and 
that  of  the  defendant  that  they  did  pass,  under  the  above 
devise. 

In  my  judgment  the  point  is  conclusively  determined  in 
favour  of  the  plaintiff’s  contention  by  the  decision  in 
Webber  v.  Stanley,  16  C.  B.  N.  S.  698. 

Willes,  J.,  delivering  the  judgment  of  the  Exchequer 
Chamber,  in  Smith  v.  Ridgway,  L.  R.  1 Ex.  331,  upon  a 
question  there,  whether  the  words  “ on  the  west  side  of 
High  street  ” ought  to  be  rejected  as  a falsa  demonstrate, 
referring  to  Webber  v.  Stanley,  16  C.  B.  N.  S.  698,  as  con- 
clusive, and  approving  of  Erie,  C.  J.’s  j udgment  there,  says, 
at  p.  332.  that  the  rule  established  is,  that  where  there  is  a 
subject  matter  to  which  all  the  terms  employed  in  its 
description  apply,  it  is  not  possible  to  reject  any  of  those 
terms  as  & falsa  demonstraiio. 

And  Lord  Selborne,  in  Hardwick  v.  Hardwick,  L.  R.  16 
Eq.  169,  referring  toWebber  v.  Stanley , 16  C.  B.  N.  S.  698, 
says,  at  p.  175 : “It  is  perfectly  certain  that  if  all  the 
terms  of  description  fit  some  particular  property,  you  can- 
not enlarge  them  by  extrinsic  evidence  so  as  to  exclude 
any  thing  which  any  part  of  those  terms  does  not  accu- 
rately fit.” 

It  is  clear  upon  these  authorities  that  the  words  here, 
“ in  the  county  of  ^Simcoe,”  cannot  be  rejected  as  a falsa 
demonstrate. 

But  indeed,  properly  considered,  the  question  is  not 
whether  these  words  can  be  treated  as  a falsa  demonstrate 
at  all,  and  so  rejected,  for,  assuming  them  to  be  rejected,  it 
is  not  contended  that  at  the  time  the  testator  was  making 
his  will  the  lands  in  Orangeville,  which  had  formerly  been 
in  the  township  of  Mono,  were  still,  either  in  fact  or  by 
reputation,  so  as  to  apply  the  questioned  decision  in  Anstee 
v.  Nelms,  1 H.  & N.  225,  within  that  township ; but  the 


430  COMMON  PLEAS,  HILARY  TERM,  41  VIC.,  1878. 


contention  is,  that  inasmuch  as  the  testator  acquired  title 
to  the  lands  when  all  were  within  the  very  terms  of  the 
description  used  in  the  devise,  parol  evidence  should  he 
received  to  shew  the  actual  intent  of  the  testator  that  the 
Orangeville  lands  should  pass  under  the  devise  to  the 
defendant. 

Such  parol  evidence  would  not  be  invoked  for  the  pur- 
pose of  explaining  any  ambiguity  in  the  will.  There  is  in 
fact  no  ambiguity  in  the  will.  Under  the  devise  to  the 
defendant  the  lands  which  at  the  time  of  the  testator 
making  his  will  were  situate  in  the  township  of  Mono,  in 
the  county  of  Simcoe,  passed,  and  the  residuary  devise,  in 
which  the  defendant  takes  a third  interest,  is  sufficient  to 
enable  the  other  lands,  viz.,  those  in  Orangeville,  to  pass 
under  it.  So  that  on  the  face  of  the  will  there  is  no  am- 
biguity, and,  as  said  by  Lord  Ellenborough  in  Doe  Tyrrell 
v.  Lyford , 4 M.  & S.  550,  if  there  is  no  latent  ambiguity 
there  is  no  necessity  to  look  beyond  the  terms  of  the  will. 

The  parol  evidence  is  invoked  for  the  purpose  of  shewing 
the  testator’s  intent  that  these  lands  in  Orangeville  should 
pass  under  the  special  devise  to  the  defendant,  and  not 
under  the  residuary  clause,  although  he  has  expressed  no 
such  intention  in  his  will. 

In  Wallace  v.  Attorney -General,  10  Jur.  N.  S.  249, 
where  an  Englishman  long  resident  at  Paris  devised  there 
a considerable  sum  of  money  “ aux  hospices  de  Paris  et  de 
Londres,”  it  was  held  that  the  expression  “ de  Londres  ” 
must  be  applied  to  a wider  range  than  what  came  within 
the  “City  of  London,”  only  because  there  were  other 
expressions  in  the  will  which  shewed  that  the  testator  was 
not  using:  it  in  that  limited  sense. 

If  there  were  the  clearest  parol  evidence  to  establish  the 
position,  for  the  purpose  of  establishing  which  it  is  sought 
to  be  admitted,  we  could  not  receive  it  in  this  case  without 
repealing  the  Statute  of  Frauds.  In  such  a case  we  should 
have  to  add  this  to  that  not  uncommon  class  of  cases  in 
which  the  legal  construction  of  a devise  defeats  the  plain, 
intention  of  the  testator. 
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But  looking  at  the  evidence  which  was  conditionally 
received,  I cannot  say  that  it  does  place  beyond  doubt  the 
intention  of  the  testator.  There  are  deeds  executed  by  him 
which  would  seem  to  indicate  that  he  was  quite  aware 
some  of  the  lands  which  he  had  acquired  as  in  the  town- 
ship of  Mono,  had  become  transferred  to  the  village  of 
Orangeville. 

But  whatever  may  have  been  the  intention  of  the  testa- 
tor, I am  of  opinion  that  we  must  hold  that  the  lands 
which  were  within  the  village  of  Orangeville  at  the  time 
the  testator  made  his  will  passed  under  the  residuary 
devise,  and  that  so  the  plaintiff  is  entitled  to  recover  for 
one  undivided  third  part. 

Galt,  J.,  concurred. 


Rule  discharged . 
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Johnston  v.  Wilson. 

Agreement  by  correspondence — Statute  of  Frauds — Parol  evidence . 

The  plaintiff  was  the  lessee  of  an  hotel,  with  a license,  and  owner  of  the 
furniture,  etc.  In  April,  1876,  defendant  examined  the  premises,  and 
negotiated  as  to  the  purchase  of  plaintiff’s  good-will,  licence,  etc.,  and 
furniture  at  a valuation  ; but  nothing  was  settled,  and  defendant  left 
promising  to  write.  On  May  2nd,  he  wrote  offering  plaintiff $600  for 
his  right,  etc.,  and  to  take  the  stuff  at  a valuation,  and  pay  $1,500 
down,  or,  if  plaintiff  greatly  desired  it,  $2,000.  On  May  4th,  he  again 
wrote,  offering  $700  for  the  right,  including  license,  to  pay  $2,000 
down,  and  balance  in  October,  when  certain  notes  he  held  fell  due. 
On  May  8th,  plaintiff  telegraphed  defendant  that  he  would  take  $700 
for  his  right,  defendant  to  pay  license.  “$2,000  down.  Time  for 
balance.”  On  the  same  day  plaintiff  telegraphed  in  reply : — Yours 
received,  will  take  it.  Will  be  up  next  week.”  The  defendant  refused 
to  carry  out  the  agreement,  when  plaintiff  sold  out  his  right  to  others 
for  $325,  and  sold  the  furniture  at  a valuation. 

Held , that  there  was  a contract  completed  and  sufficient  within  the  Sta- 
tute of  Frauds  : that  there  was  no  uncertainty  in  the  expression  “time 
for  balance,”  for  the  previous  correspondence  shewed  that  October 
was  intended;  and  that  the  meaning  of  the  word  “stuff”  might  be, 
and  was  explained  by  the  parol  evidence.  The  plaintiff  was  therefore 
held  entitled  to  recover  $375,  the  difference  between  the  $700,  and  the 
price  for  which  he  afterwards  sold  the  goods. 

Declaration  : that  the  plaintiff  agreed  to  sell,  and  the 
defendant  to  buy,  the  unexpired  term  and  interest  of  the 
plaintiff  in  a lease  of  a hotel  and  premises  in  the  village 
of  Wingham  for  $700,  and  the  hotel  furniture,  fittings,  and 
stock  in  the  hotel  for  $2,000,  the  license  fee  for  the  current 
year  to  he  paid  by  the  defendant,  &c.  Breach  : refusal  by 
the  defendant  to  perform ; and  averment,  that  the  plaintiff 
afterwards  sold  the  term  and  fittings,  &c.,  for  a much 
smaller  sum,  &c. 

Plea : denial  of  agreement. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Goderich,  at  the  Fall  Assizes  of  1877. 

The  plaintiff  proved  that  the  defendant,  who  lived  down 
in  Eastern  Ontario,  came  up  in  April,  1876,  and  examined 
his  place,  and  negotiated  about  purchasing.  Various  pro- 
posals and  offers  were  discussed,  but  nothing  was  settled. 
The  defendant  then  left,  promising  to  write,  and  they  did 
not  again  meet.  The  plaintiff  told  him  that  he  was  willing 
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to  sell  all  but  what  he  might  want  to  reserve  for  himself. 
The  defendant  spoke  of  then  having  a valuation,  each 
appointing  a valuator.  He  also  spoke  of  purchasing  the 
term  of  the  plaintiff’s  lease. 

On  May  2nd,  1876,  the  defendant  wrote  to  the  plaintiff 
speaking  of  a former  letter,  and  offering  $600,  and  that  he 
would  take  the  stuff  at  a valuation,  pay  $1,500  down,  or 
if  the  plaintiff  wanted  it  badly  he  would  give  $2,000,  and 
asking  for  an  answer. 

On  May  4th,  1876,  the  defendant  wrote  in  reply  to  a 
letter  not  produced,  of  1st  of  March,  that  the  best  he 
could  do  was  $2,000,  because  his  notes  were  not  due  till 
October,  but  then  he  would  pay  the  balance  ; “ but  the  best 
I can  do  is  $700,  including  license,  for  your  right.  I think 
$2,000  down  is  a pretty  good  payment  this  hard  year.  If 
this  will  suit  answer  by  return  of  mail,  answer  anyway, 
as  I have  got  two  other  hotels  I can  get.” 

On  May  4th,  1876,  the  plaintiff  telegraphed  to  the 
defendant : “ Yours  received.  Wrote  you  Tuesday  last, 
stating  terms  as  follows : — $700  for  my  right,  $2,500  down. 
Time  for  balance.  Answer.” 

There  was  another  telegram  from  the  plaintiff  to  the 
defendant  on  May  8th,  1876  : “ Yours  received.  Will  take 
$700  for  my  right.  You  pay  license.  $2,000  down,  time 
for  balance.  Answer.  Party  waiting.” 

On  May  8th,  1876,  there  was  a telegram  from  the  defen- 
dant to  the  plaintiff : “ Yours  received.  Will  take  it. 
Will  be  up  next  week.” 

An  examination  of  the  defendant  under  the  Admin- 
istration of  Justice  Act  was  put  in,  in  which  he  swore  that 
two  or  three  days  after  sending  the  last  telegram,  he  wrote 
to  the  plaintiff  saying  he  could  not  go  up,  and  could  not 
raise  the  money,  and  even  if  he  went  perhaps  they  could 
not  agree. 

In  June  the  plaintiff  wrote  down  to  enquire  about  the 
defendant.  He  received  a letter  from  the  defendant’s 
sister  saying  the  defendant  had  gone  to  British  Columbia. 

55 — vol.  xxviii.  o.p. 
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The  defendant  in  his  examination  swore  he  had  not 
authorized  this. 

In  September  the  plaintiff  sold  out  to  other  persons. 
He  got  $325  for  his  good  will,  and  sold  the  furniture,  &c., 
at  a valuation. 

The  learned  Judge  took  time  to  consider  the  case,  and 
ultimately  entered  a verdict  for  the  plaintiff  for  $375,  the 
difference  between  the  $700  offered  for  the  good  will,  and 
the  price  for  which  the  plaintiff  sold  it. 

It  was  objected  at  the  trial  for  the  defendant  that  the 
Statute  of  Frauds  was  not  complied  with  : that  the  corres- 
pondence did  not  shew  what  “ stuff”  was  to  be  sold,  nor 
what  interest  in  the  hotel  was  to  be  sold,  citing  Fitz- 
maurice  v.  Bayley , 9 H.  L.  C.  78. 

In  Michaelmas  term,  November  21,  1877,  Osier  obtained 
a rule  nisi  under  the  Law  Reform  Act,  to  enter  a verdict 
for  the  defendant. 

In  this  term,  February  11, 1878,  Robinson , Q.  C.,  shewed 
cause.  There  was  a concluded  contract  within  the  Statute 
of  Frauds,  and  the  learned  Judge  has  so  found.  The  first 
question  is  as  to  the  time  for  the  payment  of  the  balance 
of  the  price  of  the  furniture,  &c.  There  was  no  necessity 
for  any  time  being  specified,  but  a reasonable  time  will  be 
presumed.  The  time  need  only  be  mentioned  in  the 
written  contract  where  it  is  specifically  agreed  upon  in  the 
oral  bargain,  as  it  is  then  of  the  essence  of  the  con- 
tract. The  time,  however,  was  specified,  for  the  pre- 
vious correspondence  shews  that  October  was  the  time 
intended.  But  this  question  really  does  not  arise.  The 
written  agreement  contained  two  subject  matters  of  agree- 
ment, namely,  the  sale  of  the  good  will,  &c.,  and  the  furni- 
ture : and  they  are  separable.  The  verdict  is  in  respect  of 
the  good  will  alone,  and  therefore  no  question  now  arises 
as  to  time,  which  is  in  respect  of  the  goods.  Then,  as  to 
the  meaning  of  the  word  “ stuff.”  Parol  evidence  is  always 
admissible  to  identify  the  subject  matter  of  a contract, 
and  is  therefore  admissible  to  shew  what  was  intended  by 
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the  use  of  this  word,  namely,  the  furniture,  &c. : Hoadly  v. 
McLaine,  10  Bing.  482 : Agnews  Statute  of  Frauds,  233, 
249,  250  ; Horsey  v.  Graham , L.  R.  5 C.  P.  9 ; Macdonald 
v.  Longbottom,  1 E.  & E.  977,  987;  Marshall  v.  Jamie- 
son, 42  U.  C.  R.  115;  McMurray  v.  Spicer,  L.  R.  5 Eq. 
527 ; Newall  v.  Radford,  L.  R.  3 C.  P.  52 ; Benjamin 
on  Sales,  2nd,  Am.  ed.,  p.  24,  sec.  248 ; Valpy  v.  Gibson, 
4 C.  B.  837. 

Osier,  contra.  The  contract  is  not  sufficient  within  the 
statute.  The  correspondence  is  not  sufficiently  identified ; 
the  reference  to  previous  letters  and  dates  is  utterly  unin- 
telligible. The  contract  must  rest  on  the  last  two  tele- 
grams, which  are  not  in  themselves  sufficient  to  constitute 
a binding  contract.  The  use  of  the  words,  “ time  for  pay- 
ment of  balance,”  is  too  indefinite  ; but  even  if  the  previous 
correspondence  may  be  looked  at,  there  is  nothing  to  shew 
that  the  plaintiff  ever  consented  to  October  as  the  time  for 
such  payment.  The  contract  is  not  separable,  but  is  one 
entire  contract,  and  the  plaintiff  can  only  recover  upon  it  in 
its  entirety.  There  is  nothing  to  shew  what  is  the  meaning 
of  the  word  “ stuff*,”  and  the  parol  evidence,  even  when 
looked  at,  affords  no  assistance : Fitzmaurice  v.  Bayley,  9 
H.  L.  78,  104;  Taylor  v.  Knowles,  30  U.  C.  R.  200; 
Hodgson  v.  Johnson,  E.  B.  & E.  685, 690  ; Parsons  on  Con- 
tracts, vol.  iii,  13,  17,  notes ; lhayer  v.  Rock,  13  Wend.  53 ; 
Peirce  v.  Corf,  L.  R.  9 Q.  B.  210 ; Dobell  v.  Hutchinson,  3 
Ad.  & E.  355,  371 ; Ridgway  v.  Wharton,  6 H.  L.  238 ; Wil- 
kinson v.  Evans,  L.  R.  1 C.  P.  407 ; Naylor  v.  Godall,  37  L. 
T.  N.  S.  422. 

March  9,  1878.  Hagakty,  C.  J.,  delivered  the  judgment 
of  the  Court. 

It  is  impossible  to  understand  the  dates.  We  presume 
the  plaintiff’s  telegram  of  May  8th  refers  to  the  defendant’s 
letter  of  May  4th. 

We  think  the  plaintiff*  had  a right  to  consider  the 
treaty  between  him  and  the  defendant  as  repudiated  by 
the  latter. 
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He  waited  several  months  before  doing  anything.  The 
defendant,  in  his  deposition,  swore  that  he  had  in  May 
written  to  him,  declaring  his  inability  to  carry  out  any 
arrangement. 

Then  was  there  a sufficiently  stated  bargain  on  the 
Statute  of  Frauds?  We  first  have  the  verbal  discussion. 
The  defendant  is  made  aware  of  the  plaintiff  being  a 
lessee  of  the  hotel,  and  examined  all  the  property.  Then 
he  finally  writes  on  May  4th  offering  $700  for  the  plain- 
tiff’s right,  including  the  license,  $2,000  down,  and  that  he 
would  pay  the  balance  in  October,  when  certain  notes  he 
held  would  fall  due.  To  this  the  plaintiff  answers  in  his 
last  telegram  of  May  8th,  acknowledging  the  defendant’s 
letter,  and  that  he  would  take  $700  for  his  right,  the 
defendant  paying  the  license,  $2,000  down,  and  “time  for 
balance.”  This,  we  think,  we  must  hold  to  mean  that  he 
would  give  the  time  mentioned  by  the  defendant,  viz.,  to 
October.  On  the  same  day  the  defendant  telegraphs  that 
he  “ will  take  it.” 

We  think  this  is  a final  acceptance,  and  in  substance  left 
nothing  open  or  unascertained. 

The  writings  taken  together  must,  we  think,  be  held  to 
fix  the  price  of  the  right  or  good  will  at  $700,  the  pay- 
ment down  of  $2,000,  and  an  agreement  to  give  time  for 
the  balance  till  October. 

The  first  of  the  defendant’s  letters  shews  that  it  was 
understood  that  he  should  take  the  ‘‘stuff”  at  a valuation. 
We  think  the  meaning  of  the  term  “stuff”  may  be  (and 
has  been),  ascertained  by  the  parol  evidence. 

No  damage  can  be  asked  in  respect  of  the  chattels. 
They  have  been  disposed  of  on  a valuation,  and  it  would 
of  course  be  impossible  to  say  that  the  plaintiff  lost 
thereon. 

During  the  argument  we  were  impressed  by  the  sugges- 
tion that  there  was  no  final  agreement,  as  the  terms  of 
payment  were  still  open. 

But  a careful  examination  of  the  evidence  removes  this 
doubt.  We  think  the  defendant  named  October  as  the 
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time  for  paying  the  balance,  and  when  the  plaintiff  replied 
agreeing  to  accept  the  $2,000  cash,  and  to  give  time  for 
payment  of  the  balance,  this  meant  the  time  suggested  by 
the  defendant,  and  the  defendant’s  telegram  accepting  the 
terms  closed  the  bargain. 

We  do  not  think  the  decision  in  Fitzmaurice  v.  Bayley, 
9 H.  L.  78,  as  to  the  omission  to  state  the  extent  and 
nature  of  the  sub-letting  of  the  stables,  will  be  found  on 
examination  to  affect  this  case. 

We  think  when  the  defendant  was  made  aware  that  the 
plaintiff  was  a lessee  of  a hotel,  and  offered  a named  sum 
for  the  defendant’s  interest,  or  right  and  good  will,  that  it 
is  sufficient. 

It  is  unnecessary  to  cite  the  numerous  cases  bearing  on 
these  questions,  they  having  been  so  frequently  before  the 
Court. 


Rule  discharged. 


438  COMMON  PLEAS,  HILARY  TERM,  41  VIC.,  1878. 


Bunker  y.  Emmany  et  al. 

Chattel  mortgage — Proviso  for  entry  on  sale  without  written  assent — Verbal 
assent — Re-demise  clause — Absence  of — Damages. 

The  plaintiff  mortgaged  to  H.  B.  certain  goods,  with  a proviso  for 
defeazance  on  payment  within  a year,  and  containing  covenants  for 
payment,  and  for  entry  on  nonpayment,  or  in  case  the  mortgagor 
should  sell,  &c.,  the  goods  or  any  of  them  without  the  mortgagee’s 
written  assent.  The  usual  statement  as  to  putting  the  mortgagee  in 
possession  was  struck  out.  H.  B.  assigned  to  defendant.  Subsequently 
the  plaintiff  claiming  to  have  the  defendant’s  verbal  assent,  which  the 
defendant  wholly  denied,  sold  some  of  the  goods  to  H.  B.,  whereupon 
defendant  took  the  goods  and  removed  them  off  the  premises,  but  they 
were  forcibly  brought  back  by  plaintiff,  and  seized  by  his  landlord  for 
rent.  Defendant  then  replevied  the  goods  and  sold  them  by  auction. 
The  plaintiff  having  sued  defendant  for  the  taking  and  conversion,  the 
jury  found  that  defendant  verbally  consented  to  the  sale. 

Held , that  defendant  was  entitled  to  take  the  goods ; that  even  if  in 
equity  a verbal  assent  would  be  sufficient  if  admitted  or  clearly  proved 
to  have  been  given  and  acted  upon,  the  evidence  here  failed  to  estab- 
lish such  assent. 

Held  also,  that  even  if  plaintiff  could  recover  it  would  only  be  to  the 
extent  of  his  interest  in  the  goods. 

Quaere , as  to  the  effect  of  the  absence  of  the  re-demise  clause  on  the 
particular  form  of  this  mortgage. 

Declaration.  First  count : Trespass  to  goods. 

Second  count : Trover. 

Pleas : Not  guilty,  and  traversing  the  property  in  the 
goods. 

The  case  was  tried  before  Morrison,  J.,  and  a jury,  at 
Toronto,  at  the  Winter  Assizes  of  1878. 

It  appeared  that  on  the  16th  January,  1877,  the  plaintiff, 
Janies  Bunker,  in  consideration  of  $980,  executed  a chattel 
mortgage  to  his  brother,  Harman  Bunker,  on  certain  horses, 
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a cow,  wind  mills,  pumps,  &c.,  which  were  stated  to  be 
then  in  the  mortgagor’s  possession,  with  defeazance  on  pay- 
ment within  a year.  There  was  no  covenant  or  proviso  of 
redemise  till  default.  There  were  the  usual  covenants  as 
to  payment,  entry  on  non-payment,  or  in  case  the  mortgagor 
should  attempt  to  sell  or  dispose  of  or  in  any  way  part 
with  the  possession  of  the  goods  or  any  of  them,  or  remove 
the  same,  &c.,  without  the  written  assent  of  the  mortgagee 
first  had  and  obtained.  The  usual  statement  as  to  putting 
the  mortgagee  in  possession  was  struck  out. 
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On  the  20th  January,  1877,  Harman  Bunker  assigned 
this  chattel  mortgage  to  the  defendant  Emmany  for  a con- 
sideration of  $300  then  paid,  with  a clause  of  defeazance  if 
the  assignor  should  pay  a note  of  $300,  which  the  defendant 
had  endorsed  for  him  at  the  Ontario  Bank,  and  a note  for 
$135,  given  by  the  assignor  to  the  defendant,  and  by  him 
endorsed  at  the  Ontario  Bank,  and  payable  one  year  from 
January,  1877,  declaring  that  the  assignment  was  made  to 
secure  payment  of  said  notes  and  renewals  (if  any),  and  for 
no  other  purpose : that  if  the  assignee  should  receive  the 
money  due  on  the  mortgage  after  retaining  $435  and 
interest,  <&rc.,  he  should  pay  the  surplus  to  the  asssgnor. 

Emmany  had  endorsed  a note  for  $135,  signed  by  both 
the  Bunkers,  payable  in  a year  from  1st  January.  For 
this  he  had  no  other  security.  They  both  came  to  him, 
wanting  about  $300.  They  told  him  of  this  mortgage,  and 
he  agreed  to  give  the  $300  on  an  assignment  of  the  mort- 
gage. This  was  done,  and  he  endorsed  the  $300  note,  on 
which  they  got  the  money. 

This  note  was  renewed  on  23rd  April,  1877,  and  protested 
and  paid  by  Emmany  on  the  26th  or  27th  July,  1877. 

In  April  James  Bunker  sold  a considerable  part  of  the 
chattels  to  Harman  Bunker. 

He  swore  he  had  Emmany’s  verbal  consent  to  this. 
Emmany  wholly  denied  this,  and  asserted  that  he  told  the 
plaintiff*  it  must  not  be  done.  He  said  the  plaintiff  and 
Harman  came  together  to  him. 

Harman  Bunker  swore  that  he  and  the  plaintiff*  went  to 
Emmany  in  April  for  the  purpose  of  getting  his  consent, 
and  asked  him  to  consent  to  a sale  of  these  goods,  and  that 
Emmany  objected  and  would  not  assent:  that  he  left  the 
plaintiff  and  the  defendant  talking  the  day  they  went 
to  him. 

When  the  renewed  note,  due  in  July,  was  protested, 
Emmany  paid  it,  and  immediately  issued  a warrant  and 
seized  the  goods  at  the  plaintiff’s  place. 

The  co-defendant,  Harrington,  acted  as  his  bailiff.  As 
the  plaintiff  could  not  or  would  not  receipt  the  goods,  the 
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bailiff  removed  them,  and  that  night  they  were  forcibly  re- 
taken by  the  plaintiff  and  brought  back  to  his  place,  and 
were  seized  for  rent  by  Yansickle,  the  plaintiff’s  father-in- 
law.  The  defendant  Emmany  -then  replevied  them  from 
Yansickle,  regained  possession,  and  sold  them  by  auction. 

The  defendant  Harrington  said  he  received  them  from 
the  deputy  sheriff,  who  said  he  held  them  under  Yansickle’s 
warrant.  Yansickle’s  bailiff  was  then  in  possession.  The 
sale  realized  $657. 

It  was  objected  for  the  defendants  that  they  had  the 
right  to  seize : that  no  written  consent  was  shewn,  and 
that  there  was  also  default  in  payment  of  the  money,  viz.,, 
on  the  note. 

It  was  also  objected  that  the  plaintiff  having  retaken  the 
property,  the  only  damages  should  be  for  the  day  it  was 
out  of  his  possession. 

The  learned  J ud^e  said  that  he  reserved  leave  to  the 
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defendants  to  move  to  enter  a verdict  for  them  on  any 
matter  of  law;  and  he  asked  the  jury  to  find  the  amount 
of  damages,  and  whether  the  defendant  Emmany  had 
assented  to  the  sale  of  a portion  of  the  property. 

The  jury  found  for  the  plaintiff  with  $1,200  damages; 
and  in  answer  to  the  questions  put  to  them,  found,  that 
the  defendant  Emmany  did  consent  to  a sale  of  a portion 
by  James  to  Harman. 

In  this  term,  February  6,  1878,  II.  Cameron , Q.  C., 
obtained  a rule  nisi  to  enter  a nonsuit  or  verdict  for  the 
defendants  on  the  leave  reserved,  or  to  reduce  the  damages 
to  nominal,  or  to  the  value  of  the  plaintiff’s  equity  of  re- 
demption, subject  to  the  mortgage  debt  and  the  rent  dis- 
trained for;  or  for  a new  trial,  the  questions  left  to  the 
jury  being  immaterial,  and  because  the  defendant,  on  the 
evidence,  was  entitled  to  a verdict. 

During  this  term,  February  13,  1878,  M.  C.  Cameron,. 
Q.  C.,  shewed  cause.  The  sale  of  a portion  of  the  goods  by 
James  to  Harman  Bunker  did  not  give  the  defendant  the 
right  to  seize,  as  defendant  verbally  assented  to  it.  Even. 
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though  at  law  a verbal  assent  would  not  be  sufficient,  the 
mortgage  requiring  it  to  be  in  writing,  it  would  be  clearly 
good  in  equity.  The  defendant  contends,  on  the  authority 
of  McAulay  v.  Allen , 20  C.  P.  417,  that  by  the  absence  of 
the  re-demise  clause  in  the  mortgage  the  mortgagor  was 
not  entitled  to  hold  possession  until  default.  The  present 
case  is  distinguishable,  as  the  ordinary  clause  as  to  putting 
the  mortgagee  in  possession  is  struck  out,  shewing  an  inten- 
tion that  the  mortgagor  was  to  retain  possession.  All  the 
authorities  shew  that  this  is  a question  of  intention  of  the 
parties  to  be  gathered  from  the  whole  instrument.  The 
plaintiff  is  entitled  to  recover  as  damages  the  actual  value 
of  the  goods. 

Hector  Cameron,  Q.  C.,  contra.  The  case  of  McAulay 
v.  Allen , 20  C.  P.  417,  is  conclusive,  that  in  the  absence 
of  a redemise  clause  there  is  no  right  to  hold  possession 
until  default,  and  the  plaintiff  has  failed  to  distinguish 
it.  There  was  default  made  in  the  non-payment  of  the 
note.  The  sale  also  by  the  plaintiff  to  Harman  Bunker, 
without  the  defendant’s  assent  in  writing,  entitled  defen- 
dant to  take  the  goods.  A verbal  assent  is  not  sufficient, 
even  in  equity.  Moreover,  the  evidence  negatived  such 
assent.  The  plaintiff  can  only  recover  to  the  extent  of 
his  interest,  and  not  the  full  value  of  the  goods,  and  as 
he  re -took  the  goods,  he  can  only  recover  for  the  day 
they  were  out  of  his  possession,  which  would  only  be 
nominal  damages. 

March  9,  1878.  PIagarty,  C.  J. — It  would  be  impossible 
to  allow  a verdict  for  $1,200  to  stand  on  this  evidence — 
apart  from  the  main  objection — without  further  enquiry. 

According  to  the  authorities,  the  plaintiff  would  not  be 
entitled  absolutely  to  the  full  value  of  the  goods  taken. 
The  true  measure  of  damage  is  the  plaintiff’s  interest  in  the 
goods,  considering  all  the  circumstances,  their  subjection  to 
the  mortgage  debt.  The  cases  are  cited  in  McAulay  v. 
Allen , 20  C.  P.  417,  at  p.  419,  in  this  Court.  Here  there  is 
the  additional  complication  that  the  plaintiff  re -took  the 
56 — vol.  xxviii.  c.p. 
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goods,  brought  them  hack,  and  then  they  were  seized  for 
rent  by  his  landlord.  The  amount  of  rent  is  not  in  evi- 
dence, nor  any  formal  proof  of  the  distress  and  replevin. 
The  defendant  is,  we  presume,  under  bond  to  the  landlord. 
All  this  would  have  to  be  further  enquired  into  and 
considered. 

But  it  seems  to  us  that  there  is  a full  answer  to  the 
plaintiff’s  suit.  The  chattel  mortgage  provides  for  forfeit- 
ure on  the  sale  or  disposal  without  the  written  consent  of 
the  mortgagee.  The  jury  found  there  was  an  assent,  but 
it  was  wholly  verbal.  The  plaintiff  swore  it  was  given. 
The  defendant  Emmany  emphatically  denied  it,  and  Har- 
man Bunker  certainly  confirmed  the  defendant’s  denial,  so 
far  as  he  was  present. 

A verbal  assent  was,  it  was  urged,  good,  at  all  events  in 
equity. 

No  doubt  the  parties  might  make  a fresh  contract  on 
consideration  to  dispense  with  the  writing,  or  waive  the 
necessity  for  it.  But  we  cannot  believe  that  a Court  of 
equity  would,  when  the  one  party  asserted  and  the  other 
denied  a verbal  assent,  in  the  absence  of  proof  of  some- 
thing being  clearly  done  on  the  faith  of  a proved  assent, 
dispense  with  the  formal  stipulation  for  a writing.  Such 
a case  as  the  present  offers  the  soundest  reason  for  holding 
the  parties  to  their  own  contract  on  the  written  evidence ; 
.and  we  cannot  conceive  a different  rule  prevailing  in  equity 
from  that  dictated  by  the  plain  common  sense  view  of  the 
facts  in  evidence. 

Where  the  verbal  assent  was  either  admitted  or  proved 
clearly  to  have  been  given  and  acted  on,  it  is  a very  intel- 
ligible equity  to  prevent  the  setting  up  of  the  formal  pro- 
vision as  to  a written  assent.  No  authority  was  cited  on 
the  plaintiff’s  part  to  support  his  view. 

On  this  ground,  on  the  leave  reserved,  we  think  there 
should  be  a nonsuit  entered. 

We  do  not  decide  the  case  on  the  law  as  laid  down  in 
McAulay  v.  Allen , and  last  term  in  Samuel  v.  Coulter,  28 
C.  P.  240.  There  are  some  differences  in  this  chattel  mort- 
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gage  as  to  possession,  which  we  would  desire  to  consider 
before  disposing  of  the  case  wholly  on  the  absence  of  the 
re-demise  clause. 

j Rule  absolute. 


Sylvester  et  al.  v.  McCuaig. 

Agreement  to  take  stock  in  projected  company  to  acquire  vessel — Joint  owner  or 
co-partner — Wharfage. 

The  defendant  and  one  H.,  in  order  to  utilize  an  engine  in  which  they 
were  interested,  arranged  to  have  a steam  vessel  built,  which  was  to 
be  the  property  of  a company  to  be  formed  under  the  Ontario  Joint 
Stock  Act  of  1874,  with  a capital  of  $30,000,  in  shares  of  $100  each. 
The  vessel  was  built  and  registered  in  defendant’s  name,  and  several 
mortgages  given  by  him  upon  her.  In  March,  1876,  the  plaintiffs,  at 
the  solicitation  of  the  defendant  and  H.,  and  upon  their  agreement  to 
use  the  plaintiffs’  wharf  at  a wharfage  of  $300  for  the  season,  agreed 
to  take  stock  in  the  projected  company,  executed  a document  prepared 
for  intending  stockholders,  and  gave  two  notes  for  $250  each,  the  first 
of  which  the  plaintiffs  paid,  but  not  the  latter  Some  $900  stock  was 
subscribed,  and  a meeting  of  intending  stockholders  held,  at  which 
resolutions  were  passed  as  to  the  formation  of  the  company,  and  ap- 
pointing trustees  to  receive  a conveyance  of  the  vessel  in  trust  for  the 
company  until  formed.  The  company  was  never  formed,  and  it  was 
admitted  that  the  Ontario  Act  did  not  authorize  its  formation,  nor  was 
there  ever  a conveyance  to  the  trustees.  The  plaintiffs  not  having  been 
paid  the  $300,  the  wharfage  for  1876,  which  was  charged  against  the 
vessel,  sued  defendant  as  the  legal  owner. 

Held , that  they  were  entitled  to  recover : that  their  subscription  for  slock 
did  not  constitute  them  joint  owners  or  co-partners  in  the  vessel,  nor 
could  defendant  set-off  the  amount  of  the  unpaid  stock  note,  for  not 
only  had  the  consideration  therefor  wholly  failed,  but  it  could  only  be 
a matter  between  the  plaintiffs  and  the  company,  if  formed. 

This  was  an  action  for  wharfage,  and  a small  claim  for 
damages  done  to  the  plaintiffs’  wharf. 

The  action  was  tried  before  Galt,  J.,  without  a jury,  at 
Toronto,  at  the  Winter  Assizes  of  1878. 

The  plaintitfs  had  a wharf  in  the  Toronto  harbour. 
The  defendant  was  the  registered  owner  of  a steam  vessel 
called  the  Empress  of  India , and  during  the  season  of 
1876  she  plied  between  Toronto  and  the  Humber,  using 
plaintiffs’  wharf 
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She  had  been  built  at  Mill  Point.  There  was  a steam- 
engine  that  belonged  to  a steamboat  company  of  which 
the  defendant  was  manager  and  interested  therein.  One 
Harvey,  as  Agent  for  the  Provincial  Insurance  Company^ 
was  also  interested,  and  it  was  arranged  to  build  a boat  to 
put  this  engine  in.  A company  was  to  be  formed,  called 
the  Toronto  Navigation  Company,  of  which  this  proposed 
boat  was  to  be  the  property. 

She  was  registered  in  defendant’s  name,  and  several 
mortgages  were  given  by  him  upon  her. 

In  the  spring  of  1876  the  boat  was  being  finished. 

In  March  the  defendant  and  Harvey  applied  to  the  plain- 
tiffs, asking  them  to  take  stock  in  the  proposed  company. 
The  capital  was  to  be  $30,000,  in  $100  shares ; and  a 
document  was  prepared  and  signed  by  intending  share- 
holders, agreeing  to  take  stock  in  the  Toronto  Navigation 
Company,  Limited,  to  be  incorporated  under  the  Ontario 
Joint  Stock  Companies’  Act  of  1874. 

The  plaintiffs  offered  to  take  the  stock  if  they  would  run 
the  boat  from  their  wharf. 

It  was  agreed  that  it  should  be  so,  and  $300  was  fixed 
as  the  charge  for  the  wharfage  for  the  season,  and  the  ves- 
sel used  the  wharf  during  that  season;  the  plaintiffs  signed 
the  subscription  list  for  $500,  or  five  shares,  and  in  May 
gave  his  two  notes  for  $250  each,  payable  to  Arthur 
Harvey  or  order,  in  trust,  stock  Toronto  Navigation  Com- 
pany, at  three  and  six  months  for  his  stock. 

The  plaintiffs  paid  the  first  note  at  maturity;  the  second 
he  had  not  paid. 

Nothing  was  ever  done  to  incorporate  the  company. 

From  a prospectus  put  in,  it  appeared  that  some  $9,000 
of  stock  was  subscribed. 

This  action  was  not  brought  till  December,  1877,  and  no 
company  had  been  formed,  and  the  boat  had  always  re- 
mained registered  as  the  defendant’s  property,  with  many 
mortgages  given  by  him  upon  her. 

On  6th  June,  1876,  there  was  a meeting  of  intending 
shareholders  “ whose  names  were  subscribed  to  the  pre- 
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liminavy  lists  for  shares  in  the  proposed”  company.  Har- 
vey, Bigelow,  and  the  plaintiffs  were  personally  present, 
and  six  others  (including  the  defendant)  by  proxy. 

It  was  resolved  that  seven  provisional  directors,  inclu- 
ding Harvey,  the  plaintiffs  and  the  defendant,  be  appointed. 

Another  resolution  was  passed  as  to  the  powers  to  be 
asked  for  in  the  application  for  incorporation. 

It  was  also  resolved  to  authorize  the  purchase  for  the 
company  of  the  steamer  h Empress  of  India,  just  built  at 
Mill  Point,  and  that  those  who  had  advanced  money  for 
building  her  should  receive  such  amount  in  paid-up  stock, 
and  that  the  debts  incurred  by  the  defendant  and  Harvey 
in  building  her  should  be  the  debts  of  the  company,  and 
that  stock  books  be  opened,  &c. : that  Harvey,  Bigelow, 
and  the  defendant  be  trustees  to  receive  a conveyance  of 
the  steamer  in  trust  for  the  company  when  formed,  with 
power  to  employ  her, mortgage, &c.,  and  employ  the  earnings, 
first  in  paying  expenses,  and  the  balance  to  be  deposited  in 
the  bank  for  the  benefit  of  the  company : that  the  notes 
taken  from  the  shareholders  for  stock  and  discounted  at 
the  bank  be  considered  as  payment  of  stock  at  the  date  of 
the  respective  discounts. 

Messrs.  Harvey  and  Bigelow  seemed  to  have  managed  the 
boat  for  a considerable  part  of  the  season  of  1876. 

The  wharfage  was  kept  in  the  plaintiffs’  books  against 
the  Empress  of  India. 

On  February  20th,  1877,  a draft  for  $300  was  drawn  by 
the  plaintiffs  on  “ The  Toronto  Navigation  Company,” 
accepted  “ N.  Gordon  Bigelow,  Arthur  Harvey,  Trustees.” 
This  was  discounted  by  the  plaintiffs,  but  dishonoured,  and 
had  to  be  met  by  them. 

Mr.  Harvey  said  that  the  plaintiffs  complained  that  they 
had  paid  their  money  and  could  get  neither  stock  to  sell  nor 
their  wharfage,  and  this  draft  was  given  to  them  to  finance 
with  as  an  accommodation,  and  neither  he  nor  Bio-el ow 

7 O 

were  to  be  personally  liable  on  it. 

In  the  preceding  September  the  plaintiffs  drew  on  the 
defendant  for  $300,  but  he  refused  to  accept. 
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It  was  urged  at  the  trial  that  the  plaintiffs  could  not 
recover : that  the  plaintiffs  were  jointly  interested  with 
the  defendant  in  the  boat,  and  could  not  sue  the  defendant, 
a joint  adventurer  with  them  ; and,  at  all  events,  the  plain- 
tiff was  paid  to  the  extent  of  $250,  the  amount  of  the 
second  note. 

The  learned  Judge  found  a verdict  for  the  plaintiffs  for 
$360. 

He  found  a number  of  the  facts  already  stated  ; and  that 
when  the  arrangement  was  made  for  wharfage  it  was  con- 
templated  to  form  the  company,  and  that  it  was  not  made 
on  the  defendant’s  personal  responsibility ; that  Harve}^ 
acting  for  the  proposed  company,  retired  the  plaintiffs’ 
second  note,  and  now  holds  it. 

In  this  term  February  7,  1878,  Robertson,  Q.  C.  obtained 
a rule  nisi  to  enter  a verdict  for  the  defendant,  on  the 
ground  that  the  vessel  was  owned  by  the  plaintiffs,  defen- 
dant, and  others  jointly,  or  to  reduce  the  verdict  by 
$250,  the  amount  paid  to  retire  the  plaintiffs’  second 
stock  note. 

In  this  term,  February  15,  1878,  Maclennan,  Q.  C.,  and 
Biggar,  sheared  cause.  There  was  no  relationship  of  any 
kind  existing  between  the  plaintiffs  and  the  defendant 
which  would  prevent  their  recovery.  The  plaintiffs’  sub- 
scriptions to  stock  in  the  projected  company  did  not  make 
them  either  joint  owners  or  co-partners  in  the  vessel.  The 
projected  company  was  never  formed,  and  it  was  admitted 
that  its  formation  under  the  Ontario  Act  could  not  be 
carried  out,  being  a matter  relating  to  shipping  which,  is 
expressly  reserved  to  the  Dominion  Legislature  ; and  there 
was  never  even  a conveyance  to  the  trustees,  but  the  whole 
project  appeared  to  have  been  abandoned ; also  the  pay- 
ment of  the  second  stock  note  by  the  trustees  cannot  be 
deemed  a payment  pro  tanto  by  the  defendant.  The  defen- 
dant as  the  registered  and  legal  owner  of  the  vessel  is 
liable  for  the  amount  claimed : Bindley  on  Partnership? 
3rd  ed.,  vol.  i.,  p.  32-3;  Fox  v.  Clifton . 6 Bing.  776, 
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Robertson,  Q.  C.,  contra.  The  plaintiffs’  subscription  of 
stock  under  the  circumstances  created  the  relationship  of 
joint  owners  or  co-partners  in  the  vessel  so  as  to  prevent 
their  being  able  to  maintain  the  action  ; at  all  events,  they 
cannot  recover  as  against  the  defendant.  The  plaintiffs 
attended  the  meeting  of  the  shareholders,  at  which  resolu- 
tions were  passed  as  to  the  formation  of  the  company  and 
for  the  appointment  of  trustees  to  receive  a conveyance  of 
and  manage  the  vessel.  The  vessel  was  managed  by,  and 
all  the  earnings  paid  to  the  trustees  with  the  plaintiffs’ 
sanction,  while  the  agreement  for  the  wharfage  was  made 
by  the  trustees  and  not  by  the  defendant ; and  the  plain- 
tiffs, in  the  account  sent  in  to  the  defendant  after  the 
wharfage  had  been  increased,  made  no  claim  for  it,  and 
none  is  attempted  to  be  made  until  advised  by  their  solici- 
tors that  they  can  hold  the  defendant  liable.  The  fact  of 
the  vessel  being  registered  in  the  defendant’s  name  was 
merely  to  enable  him  to  mortgage  her.  But,  even  assuming 
that  no  such  relationship  exists,  the  plaintiffs’  non-payment 
of  the  second  stock  note,  which  the  trustees  were  compelled 
to  take  up,  must  be  deemed  a payment  pro  tanto,  or,  at 
all  events,  the  defendant  can  set  it  off  against  the  claim. 

March  9,  1878.  Hagarty,  C.  J. — No  company  has  ever 
been  formed.  It  was  admitted  that  the  original  design 
to  be  incorporated  under  the  Ontario  Act  could  not  be 
effected ; that  the  Ontario  Parliament  could  not  give  such 
a charter.  Less  than  a third  of  the  proposed  stock  was 
subscribed,  and  the  boat  was  never  transferred  to  or  owned 
by  the  proposed  company,  or  any  one  for  them.  From  the 
spring  of  1876  to  the  present,  nearly  two  years,  matters 
have  remained  unchanged. 

It  is  very  difficult  to  see  how  the  defendant’s  contention 
can  be  supported,  unless  we  can  hold  the  position  of  Har- 
vey, Bigelow,  the  plaintiff,  and  other  subscribers  to  the 
intended  company  to  be  that  of  general  co-partners  in  and 
owners  of  this  boat. 

It  can  hardly  be  seriously  contended  that  by  agreeing  to- 
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take  $500  stock  in  an  intended  limited  stock  company, 
which  was  never  brought  into  existence,  the  subscriber 
thereby  placed  himself  in  the  position  of  a general  partner 
in  the  whole  adventure  in  the  ownership  and  liabilities  of 
a steamship  company  requiring  $30,000  capital. 

No  such  company  could  ever  have  been  formed  under 
the  contemplated  statute,  and  no  attempt  seems  ever  to 
have  been  made  to  acquire  anyt  corporate  character.  Nearly 
two  years  have  elapsed.  Ample  time  has  been  given  to 
carry  out  the  project,  and  its  accomplishment  seems  no 
nearer  than  in  the  spring  of  1876. 

We  must  either  hold  the  project  as  abandoned  and  at  an 
end,  or  hold  that  these  few  persons  who  have  agreed  to 
assume  obligations  to  a small  named  sum  in  a limited  com- 
pany have  become  general  partners  in  a large  enterprise — 
in  the  plaintiff’s  case  sixty  times  greater  than  the  sum  for 
which  he  bound  himself. 

We  think  we  must  regard  on  this  evidence  the  whole  joint 
adventure  as  at  an  end,  the  subject  abandoned,  and  the 
consideration  on  which  the^plaintiffs  or  other  subscribers 
may  have  paid  money  as  having  failed.  If  not,  when  is 
the  state  of  things  contended  for  by  the  defendant  to  come 
to  an  end  ? The  whole  estate  remains  in  the  defendant’s 
hands  and  subject  to  his  control. 

We  cannot  see,  on  this  evidence,  how  the  plaintiffs  could 
in  any  way  compel  either  an  account  of  profits  or  the  com- 
pletion of  the  original  design  of  a company. 

Apart  from  the  wholly  impracticable  character  of  the 
design  to  form  a company  under  an  inapplicable  Act  of 
Parliament,  it  is  not  easy  to  see  how  the  public  can  be  com- 
pelled to  subscribe  the  required  amount  of  stock,  &c. 

We  can  see  no  valid  reason  why  the  plaintiffs  should  not 
recover  their  claim  for  wharfage  against  the  legal  owners 
of  the  vessel.  They  have  waited  long  beyond  a reasonable 
time  for  the  carrying  out  of  the  proposed  company,  and 
the  same  defence  now  urged  to  their  claim  might  with 
equal  justice  be  urged  two  years  hence,  or  any  further 
period. 
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As  to  their  unpaid  note  for  stock,  we  must  look  upon  the 
consideration  therefor  to  have  wholly  failed. 

In  any  event  it  is  unintelligible  to  us  how  the  defen- 
dant could  shew  any  right  to  off-set  the  amount  thereof 
against  the  claim ; the  company  alone  could  claim  it. 

In  any  view  of  the  case  it  seems  clear  the  plaintiffs’ 
ought  to  recover.  If  the  company  had  been  formed  they 
-could  still  claim  their  wharfage,  and  they  would  of  course 
have  to  pay  the  second  note.  They  must  settle  with  Mr. 
Harvey  or  the  other  individuals,  for  the  amount  they  have 
paid  on  the  first  note. 

We  think  the  verdict  should  stand  against  the  objections 
urged. 

Rule  discharged. 


57— vol.  xxviii  c.p. 
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The  Merchants  Bank  v.  George  Bostwick. 

Promissory  notes — Mortgage  as  collateral  security — Liability — Estoppel. 

In  May,  1873,  H.  B.  & Co.  being  indebted  to  plaintiffs’  bank  to  $60,000, 
B.  executed  a mortgage  as  security  therefor,  reciting  that  it  was  for 
money  lent  on  notes  made  by  B.  and  endorsed  by  the  firm,  by  defendant, 
and  by  Mrs.  P.  In  October  the  indebtedness  having  increased  to 
$90, 00  0,  the  bank  required  as  further  security  a mortgage  from  defendant 
for  $25,000,  and  one  from  Mrs.  P.  for  a like  amount.  The  mortgages 
were  similar  in  form,  and  recited  that  the  firm’s  indebtedness,  being  for 
moneys  advanced  on  promissory  notes,  made  and  endorsed,  as  before 
stated,  exceeded  $25,000,  and  that  such  mortgage  was  given  as  col- 
lateral security  for  that  sum,  part  of  said  indebtedness,  whether  repre- 
sented by  the  notes  then  under  discount,  or  by  renewals  or  by  substitu- 
tions therefor,  and  similarly  made  and  endorsed.  There  was  a covenant 
for  the  payment  of  the  indebtedness  represented  by  said  notes  when 
due,  or  by  any  renewals  or  substituted  notes,  B.  had  been  signing 
defendant’s  and  Mrs.  P.’s  names  as  endorsers  to  the  notes  with  their 
consent  as  he  alleged,  but  which  defendant  denied ; and  to  prevent  the 
bank  noticing  any  difference  between  the  signatures  to  the  notes  and 
to  the  mortgage,  B.,  with  defendant’s  assent,  signed  defendant’s  and 
Mrs.  P.’s  names  to  the  mortgages,  which  they  subsequently  acknowl- 
edged before  a witness  to  be  their  signatures.  Defendant  alleged  that 
he  then  believed  the  indebtedness  to  be  only  $60,000,  being  told  so  by 
B.,  but  about  three  weeks  after  he  discovered  it  to  be  $90,000,  and  he 
then  said  nothing  to  the  bank  about  it.  After  the  mortgage  was  exe- 
cuted, the  notes  were  renewed  from  time  to  time  down  to  the  insolvency 
of  the  firm  in  1877,  by  B.  writing  defendant’s  and  Mrs.  P.’s  names  as 
endorsers,  as  he  stated,  with  their  consent,  but  which  defendant  denied. 
The  bank  brought  actions  respectively  against  defendant  personally, 
and  as  executor  of  Mrs.  P.,  who  had  since  died,  on  the  covenants  in 
the  respective  mortgages,  and  also  on  the  endorsements.  After  action 
commenced  the  bank  realized  $35,000  on  B.’s  mortgage,  and  $6,300 
from  the  firm’s  estate. 

The  jury  found  that  defendant  did  not  authorize  B.  to  endorse  for  him, 
and  that  defendant  when  he  gave  the  mortgage,  supposed  the  debt  to- 
be  only  $60,000. 

Held,  that  the  plaintiffs  were  entitled  to  recover  in  both  actions  on  the 
mortgages,  which  were  each  for  several  sums  of  $25,000,  and  not  a 
joint  security  for  one  such  sum  : that  the  actual  state  of  the  indebted- 
ness when  the  mortgages  were  given,  which  was  proved  to  be  $90,000, 
was  binding  on  the  parties  ; and  that  there  was  therefore  still  an  exist- 
ing indebtedness  of  nearly  $50,000,  to  which  the  covenants  would 
apply. 

As  regards  the  endorsements,  the  court  granted  a new  trial,  holding  that 
the  jury  should  be  directed  that  the  bank,  under  the  circumstances, 
were  warranted  in  accepting  paper  “similarly  endorsed,”  i.  e.,  in 
the  same  writing  as  the  signature  to  the  mortgage  : and  that  defendant 
should  not  be  permitted  to  repudiate  his  endorsements  on  the  renewal 
notes,  not  having  disclosed  to  the  bank  B.’s  want  of  authority;  but  the 
new  trial,  if  accepted,  was  to  be  upon  the  whole  case.  As  regards  Mrs. 
P.’s  estate,  a new  trial  was  refused,  defendant  as  executor  not  being; 
deemed  to  have  assented  to  the  use  of  his  name. 
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Declaration.  The  first,  second,  third,  fourth,  fifth,  sixth,, 
and  seventh  counts  were  on  promissory  notes,  all  made  by 
Amos  Bostwick  to  Henderson,  Bostwick  & Co.,  or  order,  en- 
dorsed by  them,  by  the  defendant,  and  by  the  defendant 
as  executor  of  Margaret  Parker  deceased  to  the  plaintiffs. 

The  eighth  count  alleged  that  by  deed,  dated  23rd 
October,  1873,  between  the  plaintiffs  and  the  defendant — 
after  reciting  that  the  firm  of  Henderson,  Bostwick  & Co.  were 
then  indebted  to  the  plaintiffs  in  a sum  exceeding  the 
amount  of  $25,000,  for  money  theretofore  lent  and  advanced 
to  thesaidfirm  on  promissory  notes  made  by  Amos  Bostwick, 
endorsed  by  the  said  firm,  and  also  by  George  Bostwick  (the 
defendant),  and  by  Mrs.  Margaret  Parker,  and  that  the  defen- 
dant had  agreed  to  execute  the  said  deed  to  secure  the  sum 
of  $25,000,  part  of  said  indebtedness,  while  the  same  should 
continue  to  be  represented  by  said  promissory  notes,, 
already  then  discounted  by  plaintiffs,  and  then  matured  or 
immatured,  or  by  any  renewals  thereof;  or  by  any  notes 
substituted  therefor  and  similarly  made  and  endorsed — the 
defendant  covenanted  with  the  plaintiffs  that  he  or  said 
Amos  Bostwick,  or  the  said  firm  of  Henderson,  Bostwick 
& Co.,  or  said  Margaret  Parker,  should  pay  or  cause  to 
be  paid  to  the  plaintiffs  the  said  indebtedness  represented 
by  said  promissory  notes  as  and  when  they  should  respec- 
tively become  due  and  payable,  and  in  case  said  notes 
should  be  renewed  and  other  promissory  notes  should  be 
taken  in  substitution  for  any  of  such  original  or  renewed 
promissory  notes  as  aforesaid,  should  further  pay  or  cause 
to  be  paid  the  amounts  represented  by  such  renewed  or 
substituted  notes,  when  and  so  often  as  the  same  should 
from  time  to  time  respectively  become  due  and  payable  : 
that  all  conditions  were  fulfilled,  &c.,  yet  the  defendant  did 
not,  nor  did  Amos  Bostwick,  nor  Henderson,  Bostwick 
& Co.,  nor  Margaret  Parker,  nor  any  of  them,  pay  said 
indebtedness  of  said  firm  of  Henderson,  Bostwick  & Co.,  to 
the  plaintiffs,  and  said  sum  of  $25,000,  part  of  said  indebt- 
edness, became  due  to  the  plaintiffs. 

Pleas,  denying  endorsement  and  notice  of  dishonour  as 
to  all  the  notes  ; and  a general  plea  of  payment. 
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Also  to  the  eighth  count,  non  est  factum ; and  to  the 
same  count  payment  by  Henderson,  Bostwick  & Co.,  of  the 
debt  represented  by  the  notes. 

On  the  eighteenth  plea  no  question  was  raised. 

The  nineteenth  plea,  which  was  to  the  eighth  count,  upon 
equitable  grounds,  alleged  that  the  plaintiffs  were  not  at  the 
commencement  of  the  action,  the  holders  of  any  of  the 
promissory  notes  made  prior  to  the  date  of  the  said  deed  of 
the  23rd  October,  1873,  and  in  the  said  count  mentioned, 
or  of  any  other  notes  taken  in  renewal  thereof,  or  of  any 
notes  taken  in  substitution  therefor,  and  made  and  en- 
dorsed by  the  said  Margaret  Parker  or  by  the  defendant. 
This  was  held  bad  on  demurrer. 

The  cause  was  tried  before  Morrison,  J.,  and  a jury,  at 
Toronto,  at  the  Winter  Assizes  of  1878. 

It  appeared  that  Amos  Bostwick  was  a partner  in  the 
firm  of  Henderson,  Bostwick  & Co.,  a Toronto  firm  doing  a 
large  discount  business  with  the  plaintiffs’  bank. 

In  May,  1873,  being  indebted  to  the  bank  in  $60,000  on 
notes  discounted,  and  security  being  asked  for,  Amos  Bost- 
wick executed  a mortgage  on  real  estate.  It  recited  that 
such  was  the  then  amount  of  the  debt,  and  that  it  was 
money  lent  on  notes  and  bills  made  by  Amos  Bostwick  and 
endorsed  by  George  Bostwick  and  Margaret  Parker.  There 
was  a proviso  for  redemption  on  payment  of  said  debt 
represented  by  the  existing  paper  or  renewals,  &c. 

Between  May  and  October  following,  the  debt  to  the  bank 
had  increased  to  $90,000. 

The  bank  applied  to  Henderson,  Bostwick  & Co.,  to  give 
further  security.  It  seemed  they  valued  the  security 
already  given  by  Amos  at  about  $40,000. 

A very  singular  state  of  affairs  was  disclosed  at  the  trial. 

Amos  Bostwick  deposed  that  for  several  years  he  had 
been  presenting  notes  for  discount  purporting  to  be  en- 
dorsed by  his  brother  George  and  his  sister  Mrs.  Margaret 
Parker  : that  he  had  always  written  their  names  as 
endorsers,  but  that  he  had  their  verbal  assent  to  his  doing 
.so : that  as  the  notes  matured  they  were  regularly  replaced 
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by  fresh  notes,  similarly  endorsed;  and  that  ultimately  paper 
so  endorsed  was  afloat  to  the  amount  of  $90,000,  he  always 
writing  his  brother’s  and  sister’s  names.  He  said  the 
defendant  told  him  he  did  not  object  to  his  using  his  name 
if  he  did  not  allow  it  to  run  to  any  large  extent. 

In  October,  1873,  the  bank  wrote  to  the  defendant  ask- 
ing for  further  security,  and  the  mortgage  in  the  eighth 
count  was  made  out.  He,  the  witness,  Amos  Bostwick, 
said  the  defendant  objected  to  signing  his  own  name  to  it, 
as  the  bank  would  notice  it  was  not  the  same  signature 
that  was  on  the  notes  : that  he,  Amos,  then  signed  the 
defendant’s  name  to  the  mortgage  in  the  defendant’s 
presence  : that  Mr.  Stanton,  who  acted  as  solicitor  for 
Amos,  afterwards  attended  the  defendant,  who  acknowledged 
the  mortgage  as  his  act  and  deed ; and  it  was  registered 
on  Mr.  Stanton’s  affidavit  of  execution. 

Amos  stated  that  the  defendant  knew  of  his  having 
given  the  previous  $60,000  mortgage,  and  that  he  told  the 
defendant  the  amount  due  in  October  was  $90,000. 

At  the  same  date  a mortgage  for  a like  sum  of  $25,000, 
from  Mrs.  Parker  was  prepared,  signed  by  Amos  in  her 
name,  and  acknowledged  by  her  as  her  deed  to  Mr. 
Stanton. 

It  was  proved  that  in  October,  1873  the  bank’s  claim  was 
actually  $90,000. 

The  defendant  swore  that  he  never  authorized  Amos  to 
sign  his  name  on  any  of  the  notes  : that  the  first  intima- 
tion that  he  had  of  his  name  being  used  was  when  he 
received  a letter  from  the  bank  solicitors  requiring  secu- 
rity on  his  large  debt  to  the  bank : that  he  then  went  to 
Amos,  who  admitted  he  had  used  his  name  on  $60,000  of 
notes,  but  said  that  his  property  would  be  resorted  to  before 
the  defendant’s : that  Amos  said  he  would  go  to  the  bank 
and  see  what  they  required  : that  he  came  again  to  the 
defendant  and  said  the  bank  said  that  his  sister  Mrs. 
Parker  and  the  defendant  should  go  security  to  $25,000  : 
that  at  first  they  refused : that  next  day  he  came  again 
and  said  he  would  get  into  trouble  and  very  likely  go  to 
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the  penitentiary : that  defendant  and  his  sister  discussed 
the  matter,  and  finally  agreed  to  give  the  mortgage ; and 
that  Amos  stated  the  claim  to  be  $60,000. 

The  defendant  said  it  was  Amos  who  suggested  that  they 
should  not  themselves  sign,  as  the  bank  would  see  a differ- 
ence in  the  signatures,  and  proposed  that  he,  Amos,  should 
sign  and  they  could  acknowledge  the  execution.  This  was 
accordingly  done  in  the  presence  of  Mr.  Stanton.  The  defen- 
dant said  that  when  he  gave  the  mortgage  he  had  an 
understanding  with  his  brother  Amos  that  there  should  be 
no  more  of  that  endorsing,  that  he  was  not  to  use  his,  defend- 
ant’s name  again.  The  defendant  said  he  gave  the  mort- 
gage to  avoid  the  disgrace  to  the  family,  &c.,  and  he  never 
heard  of  any  subsequent  notes  until  he  got  a notice  of  protest 
after  Henderson,  Bostwick  & Co.,  had  gone  into  insolvency : 
that  he,  defendant,  saw  no  person  on  behalf  of  the  bank 
when  he  gave  the  mortgage  : that  until  two  or  three  weeks 
lifter  the  mortgage  was  signed,  he  did  not  discover  that  the 
claim  amounted  to  $90,000,  and  that  he  then  took  no  steps 
about  it.  He  understood  they  valued  Amos’s  property  then 
at  $40,000.  He  thought  or  supposed  the  old  notes  contin- 
ued in  the  bank,  and  that  Henderson,  Bostwick  & Co.,  were 
paying  interest  on  them.  When  asked  about  the  provision 
in  the  mortgage  regarding  renewals,  he  said  he  supposed  he 
meant  what  was  in  the  mortgage,  but  the  position  of  affairs 
then  was  such  that  it  was  not  to  be  wondered  at  that  they 
signed  anything.  He  said  that  when  he  was  at  the  bank, 
about  the  time  of  the  mortgage,  he  thought  it  was 
about  a bill  of  exchange,  which  he  admitted  he  did  endorse 
for  Amos,  not  one  of  the  securities  in  question. 

Mr.  Cameron , the  then  manager  of  the  bank,  deposed 
that  as  well  as  he  could  remember  he  had  an  interview 
with  the  defendant  when  the  liabilities  amounted  to 
$90,000,  in  October,  1873.  He  said  he  was  perfectly  satis- 
fied that  he  told  the  defendant  the  actual  amount  due.  He 
explained  how  the  notes  were  discounted  and  renewed  from 
time  to  time,  in  the  ordinary  course. 

Mr.  Rae,  one  of  the  bank  solicitors,  proved  that  about 
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the  12th  October,  1873,  being  directed  to  get  mortgage 
securities  from  the  defendant  and  Mrs.  Parker  for  $25,000 
each,  he  communicated  with  Mr.  Barrett,  the  defendant’s 
solicitor,  who  had  interviews  with  him.  In  consequence 
of  what  passed  between  them,  Mr.  Stanton  intervened,  and 
through  him  the  mortgages  were  taken.  Mr.  Bae  required  a 
mortgage  for  $25,000  from  the  defendant,  and  a like  amount 
from  Mrs.  Parker.  Amos  Bostwick’s  securit}^  was  valued 
at  $40,000,  which  was  thought  too  high,  and  the  other  two 
securities  were  required. 

Mr.  Stanton  stated  that  he  was  solicitor  for  Amos  Bost- 
wick,  who  told  him  what  security  the  bank  required,  and 
referred  him  to  the  bank  solicitors,  and  he  settled  it  with 
them,  and  prepared  the  two  mortgages.  In  his  presence 
the  defendant  acknowledged  his  signature  to  the  mortgage. 
He,  witness,  was  not  sure,  but  thought  he  might  have  seen 
the  defendant  actually  write  his  name  to  it.  It  was  re- 
corded on  his  affidavit.  Mr.  Stanton  said  that  the  bank 
required  the  defendant  and  Mrs.  Parker  to  sign  a statement 
of  account  produced. 

This  was  a list  of  fourteen  notes,  in  all  $90,000,  fur- 
nished by  the  bank. 

At  the  foot,  in  Mr.  Stanton’s  writing,  was  a memorandum 
as  follows : 

“ We  hereby  acknowledge  that  the  above  are  the  parti- 
culars of  the  notes  upon  which  we  are  endorsers  and  liable 
on  to  the  Merchants  Bank  of  Canada,  and  for  which  we 
have  this  day  given  mortgages  for  $25,000  each,  as  col- 
lateral security. 

“ Toronto,  23rd  October,  1873. 

(Signed)  “ Geo.  Bostwick. 

(Signed)  “ Margaret  Parker. 

“ Witness, 

“ K.  G.  Barrett,  Jr.” 

Mr.  Stanton  gave  this  to  Amos  to  get  it  signed  and  bring 
it  back,  so  that  he  might  give  it  to  the  bank  solicitors. 
He  said  the  signatures  to  it  were  like  those  to  the  mortgage. 

This  document  was  given  in  the  above  shape  to  the  bank 
.solicitor. 
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Mr.  Barrett,  jr.,  was  called,  and  declared  he  had  not  wit- 
nessed it,  and  knew  nothing  about  it. 

The  defendant  swore  he  had  never  signed  it  or  knew 
of  it. 

Amos  admitted  that  he  had  signed  the  defendant’s  name, 
but  with  his  assent. 

It  appeared  that  on  16th  May  preceding,  when  Amos 
gave  the  mortgage  to  the  bank,  an  acknowledgment  was 
required  from  the  defendant  and  Mrs.  Parker,  and  a docu- 
ment was  given  addressed  to  the  manager  of  the  bank,  pro- 
fessing also  to  be  signed  by  the  defendant  and  Mrs,  Parker. 
The  body  of  it  was  in  Mr.  Stanton’s  writing,  but  he  knew 
nothing  of  the  execution.  It  was  a consent  to  the  bank 
taking  the  mortgage  from  Amos  for  the  amount  of  their 
endorsement  of  his  notes,  &c.,  and  for  renewals,  the  mort- 
gage not  to  prejudice  the  bank’s  right  on  the  notes  ; also 
an  agreement  to  endorse  any  renewals,  &c. 

The  defendant  denied  having  signed  this  or  known  of  it. 

It  was  clear  from  the  evidence  that  the  bank  had  no 
reason  to  know  or  suspect  that  any  improper  use  was  made 
of  any  endorser’s  name. 

It  also  appeared  that  since  action  was  brought  Amos 
property  had  been  sold,  and  the  bank  had  realized  about 
$35,000,  and  received  a dividend  from  Henderson,  Bost- 
wick  & Co.,  of  $6,300. 

It  appeared  that  all  the  notes  existing  when  the  defen- 
dant’s mortgage  was  given  were  destroyed  by  Amos  ; and 
that  renewals,  similarly  endorsed,  were  constantly  put  in  and 
endorsed  for  the  firm  down  to  their  insolvency,  early  in 
1877.  The  amount  of  each  renewal  would  be  credited  to 
Henderson,  Bostwick,  & Co.,  and  the  matured  note  paid  by 
their  cheque. 

The  Judge’s  charge  and  objections  of  counsel  were  as 
follows : 

“ In  my  charge  I told  the  jury  that  they  were  to  say 
whether  the  defendant  authorized  his  brother  to  write  his 
name  on  the  notes  in  question,  and  also  whether  the  defen- 
dant made  the  mortgage  sued  on.  I drew  their  attention 
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to  Amos’s  evidence,  that  he  had  the  defendant’s  authority 
to  do  what  he  did,  the  defendant  swearing  the  opposite,  so 
that  they  would  have  to  decide  between  them,  looking  at 
all  the  probabilities:  that  it  appeared  by  the  defendant’s  tes- 
mony  he  was  written  to  by  the  bank’s  solicitor  on  the  sub- 
ject, the  result  of  which  was  the  giving  of  the  mortgage 
that  he  was  at  the  bank  and  saw  the  manager  ; as  to  what 
took  place  there  is  a conflict  of  testimony  : the  mortgage 
was  made,  and  with  defendant’s  consent  he  allowed  Amos 
to  write  his  name  to  it  so  that  the  bank  would  not  see  that 
the  signatures  on  the  notes  were  different : that  the  defen- 
dant made  no  enquiry  of  the  manager  as  to  his  liabilities,, 
but  he  says  Amos  said  they  were  $60,000 — Amos  says 
$90,000  : that  although  he  heard,  shortly  after  the  mort- 
gage, it  was  $90,000^  he  still  made  no  enquiry  of  the  bank 
about  it  or  how  matters  were  going  on  : that  from  such 
conduct  and  evidence,  I told  them  they  might  infer  he  was 
consenting  to  his  name  being  used.  I also  told  them  that 
I saw  no  evidence  of  payment  of  the  mortgage  : that  I did 
not  consider  the  renewed  note  as  payment : that  the  mort- 
gage contemplated  renewals  as  before,  and  it  is  clear  the 
bank  was  not  paid. 

“ Mr.  Richards  requested  me  to  ask  the  jury  to  say 
whether  the  defendant  supposed  his  liability  to  be  $60,000 
or  $90,000.” 

The  defendant  objected  to  the  charge,  on  the  ground  that 
the  learned  Judge  should  not  have  told  the  jury  that  there 
was  no  evidence  of  payment  of  the  notes,  but  should  have 
left  it  to  the  jury  to  say  whether  or  not  these  notes  were 
new  discounts  : that  he  should  have  told  the  jury  that 
when  $25,000  was  paid  by  Amos  Bostwick,  or  by  Hender- 
son, Bostwick  & Co.,  in  respect  of  this  debt,  it  paid  off  the 
mortgage  debt ; or,  at  all  events,  that  that  ought  to  have 
been  left  to  the  jury  as  a question  of  fact,  if  it  did  not  arise 
as  a question  in  reference  to  the  construction  of  the  instru- 
ment : that  the  giving  of  the  mortgage  did  not  appear  to 
have  been  a condonation  of  the  endorsements  for  more  than 
$25,000 ; or  that,  at  any  rate,  the  utmost  extent  to  which 
58 — VOL.  XXVIII  C.P. 
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the  condonation  went  was  $25,000  and  whatever  might  be 
given  in  addition  on  the  construction  of  the  agreement. 

The  plaintiffs  objected  that  the  learned  Judge  should 
have  told  the  jury  that  by  the  admission  that  defen- 
dant made,  that  the  signature  was  written  for  the 
purpose  of  preventing  the  Bank  from  becoming  aware  that 
the  signature  to  the  notes  was  not  a genuine  one,  he  was 
estopped  from  taking  advantage  of  the  contention  that  the 
indebtedness  then  existing  was  not  due,  or  that  he  was  not 
liable  for  all  the  notes  which  were  signed  in  that  way  after- 
wards : that  his  Lordship  should  have  told  the  jury  that 
the  mortgage  for  $25,000,  making  no  reference  to  any  pre- 
vious mortgage,  had  no  connection  whatever  with  such 
previous  mortgage,  but  only  had  reference  to  the  notes ; 
and  that  the  jury  should  have  been  told  that  defen- 
dant, in  consequence  of  his  not  having  objected  at  the 
bank  when  he  became  aware  of  the  fact  that  they  held 
$90,000  of  liabilities  against  him,  thus  leaving  them  with- 
out any  ground  for  suspicion,  is  now  estopped  from  dis- 
puting the  plaintiffs’  claim  against  him. 

The  plaintiffs  asked  that  leave  be  reserved  to  enter  a 
verdict  for  them  under  the  last  two  objections. 

This  was  objected  to  by  the  defendant.  The  defendant 
asked  that  in  taking  the  accounts  between  the  parties  the 
defendant  be  allowed  the  excess  in  interest  over  seven  per 
cent,  on  the  notes  sued  for. 

The  jury  found  a verdict  for  the  plaintiffs  on  the  eighth 
oount,  with  $25,000  damages  ; and  for  the  defendant  on  all 
the  other  counts. 

They  also  found  that  the  defendant  supposed  he  was 
only  liable  for  $60,000. 
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The  Merchants  Bank  v.  Bostwick,  Executor. 

This  was  a similar  case  to  the  preceding,  the  defendant 
being  sued  as  executor  of  Mrs.  Parker. 

It  was  agreed  that  the  evidence  in  the  former  case  was 
to  be  received  as  taken  in  this  case,  and  the  findings  of  the 
jury  and  the  verdict  were  to  be  considered  as  found  in  this 
case  and  as  applicable  to  the  mortgage  given  by  Mrs.  Parker 
the  defendant  to  have  leave  to  add  a plea  of  plene  admin- 
istravit,  except  as  to  $800,  and  the  plaintiffs  to  suggest  or 
reply  lands,  &c,  and  the  same  objections  to  be  read  as  taken 
in  the  other  case,  &c. 

In  this  term  cross  rules  in  both  cases  respectively  were 
obtained  as  follows  : — 

February  5,  1878.  J.  F.  Smith  obtained  a rule  nisi  to 
set  aside  the  defendant’s  verdict  on  the  first  seven  counts, 
under  the  Administration  of  Justice  Act,  and  to  enter  averdict 
forthe  plaintiffs  on  the  law  and  evidence,  and  on  the  ground 
that  the  defendant  by  his  conduct  was  estopped  from  denying 
his  endorsement  of  the  notes  sued  on,  or  that  Amos  had  not 
authority  to  use  his  name ; or  for  a new  trial  on  the  said 
counts,  on  the  law  and  evidence ; and  for  non-direction  and 
misdirection,  in  this,  that  the  jury  should  have  been  told 
that  the  defendant  was  by  his  conduct  estopped ; and  that 
it  should  not  have  been  left  to  them  to  say  whether  the 
defendant  had  authorized  his  brother  to  write  his  name 
on  the  notes  in  question,  the  evidence  being  all  one  way. 

February  7, 1878.  Richards,  Q.  C.,  for  the  defendant  ob- 
tained a rule  nisi  to  set  aside  the  verdict,  on  the  ground 
that  the  evidence  shewed  payment  of  the  notes  mentioned 
in  the  eighth  count : that  over  $25,000  of  such  notes  were 
paid  by  sale  of  Amos  Bostwick’s  property,  and  no  notes  were 
admitted  by  the  defendant  beyond  the  amount  of  $25,000, 
which  were  paid ; or  to  reduce  the  verdict  to  a nominal  sum 
and  because  the  notes  were  represented  to  the  defendant  as 
amounting  only  to  $60,000,  &c. ; or  to  amend  the  pleadings 
if  necessary,  &c.;  or  for  a new  trial  on  the  law  and  evi- 
dence, there  being  evidence  of  payment,  and  the  verdict 


460  COMMON  PLEAS,  HILARY  TERM,  41  VIC.,  1878- 

being  for  too  much ; and  for  misdirection,  in  telling  the 
jury  there  was  no  evidence  of  pa}^ment,  which  question 
should  have  been  left  to  the  jury,  and  for  not  telling  them 
that  when  over  $25,000  of  notes  were  paid  or  satisfied,  it 
paid  off*  the  defendant’s  mortgage,  which  should  have  been 
left  to  the  jury  as  a question  of  fact,  if  not  arising  on  the 
construction  of  the  mortgage,  and  in  directing  the  jury  to 
find  a verdict  for  the  plaintiffs  on  the  eighth  count. 

During  the  same  term,  February  15,  1878,  Richards , Q. 
C.,  and  Bethune,  Q.  C.,  shewed  cause  to  the  plaintiff’s  rules 
and  supported  the  defendant’s  rules  in  both  the  above  cases. 
The  defendant  is  not  estopped  from  denying  the  endorse- 
ment of  the  notes  sued  upon.  The  notes  are  not  the  notes 
in  force  at  the  time  the  mortgage  was  given,  but  alleged 
renewal  notes  given  some  three  year  safterwards.  There  is 
no  estoppel  arising  by  the  terms  of  the  mortgage  or  by  de- 
fendant’s subsequent  conduct.  The  defendant  never  pre- 
tended or  represented  to  the  bank  or  led  them  to  be- 
lieve that  this  was  his  signature,  nor  does  it  appear  that 
the  bank  was  misled  or  changed  their  position  by  his 
conduct.  In.  no  event  can  Mrs.  Parker’s  estate  be  liable,  for 
it  cannot  be  assumed  that  defendant  as  executor  ever  au- 
thorized the  use  of  his  name  : Williams  v.  Bayley , L.  R 1 
H.  L.  200  ; Brook  v.  Hook , L.  R 6 Ex.  89 ; Bigelow  on 
Estoppel,  2nd  ed.,  435,  and  note  4.  Then  as  to  the  defen- 
dant’s rules.  The  effect  of  the  mortgages  was  to  admit  the 
endorsements  of  the  notes  up  to  $25,000,  and  a nominal 
sum  over,  but  beyond  that  amount  the  mortgagors  would 
only  be  liable  for  notes  actually  endorsed  by  them.  Both 
the  defendant’s  and  Mrs.  Parker’s  mortgages  were  joint 
security  for  $25,000,  and  not  each  respectively  for  that 
amount ; and  therefore,  as  it  was  proved  that  $25,000 
worth  of  notes  have  been  paid,  both  the  mortgages  were 
satisfied.  The  next  point  is,  that  the  mortgagors  only  ad- 
mit a liability  upon  the  then  existing  notes,  i.  e.,  notes 
admitted  to  be  properly  endorsed, but  this  does  not  extend  so 
as  to  imply  an  admission  of  the  renewal  notes.  The  original 
notes  have  been  destroyed  and  the  renewal  notes  are  not. 
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endorsed  by  defendant  and  Mrs.  Parker,  nor  are  they  in 
substitution  of  the  original  notes.  The  mode  adopted  by 
the  bank  in  taking  the  new  notes  amounted  to  a payment 
of  the  old  notes.  Also  the  evidence  shewed,  and  the  jury 
have  so  found,  that  the  defendant  believed  that  there  was 
only  860,000  worth  of  notes  in  existence  at  the  time  of  the 
mortgages,  and  as  the  bank  has  been  paid  $40,000,  there 
can  in  any  event  only  be  a remaining  liability  of  820,000. 

M.  C\  Cameron , Q.  C.,  and  Robinson,  Q.  C.,  contra.  The 
defendant  and  Mrs.  Parker  are  clearly  estopped  from  deny- 
ing their  endorsement  of  the  notes  sued  upon.  The  signa- 
tures to  the  mortgages  are  the  same  as  to  the  notes,  and  were 
so  signed  expressly  to  prevent  the  bank  noticing  any 
difference — in  other  words,  for  the  purpose  of  deceiving 
the  bank  and  throwing  them  off  their  guard.  This  course 
pursued  prevented  the  bank  from  acquiring  knowledge  of 
the  fact  of  the  notes  not  being  really  endorsed  as  they  pur- 
ported to  be ; and  the  mortgages  contemplated  renewals 
by  notes  similarly  endorsed  and  the  notes  sued  upon  are 
so  similarly  endorsed.  The  defendant  never  could  have 
thought  that  the  notes  were  lying  in  the  bank,  as  it 
would  be  contrary  to  the  mode  in  which  bank  business  is 
carried  on.  The  defendant  and  Mrs.  Parker  are  therefore 
estopped  from  denying  their  endorsements  to  the  notes: 
Morris  v.  Bethell,  L.  R 5 C.  P.  47 ; Knights  v.  Wiffen,  L. 
R 5 Q.  B.  660  ; Bigelow  on  Estoppel,  2nd  ed.,  453.  The 
next  point  is,  that  each  mortgage  is  a continuing  security 
for  an  existing  indebtedness  of  825,000  respectively,  and  so 
long  as  it  is  proved  that  the  notes  have  not  been  paid  the 
liability  remains.  Also  the  mortgages  were  each  for  a 
sum  of  825,000,  and  not  a joint  security  for  one  sum  of 
825,000.  The  evidence  clearly  shews  this.  The  evidence 
also  shews  that  the  defendant  knew  that  the  existing  in- 
debtedness at  the  time  of  the  mortgage  was  890,000 ; at  all 
events  he  admits  he  acquired  knowledge  of  it  shortly 
afterwards,  but  took  no  steps  to  inform  the  bank.  The 
finding  of  the  jury  that  defendant  supposed  the  liability  to 
have  been  860,000,  is  immaterial.  See  Pratt  v.  Drake , 
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17  U.  C.  R.  27 ; Turner  v.  Wilson,  23  C.  P.  87  ; Cornish 
v.  Abington,  4 H.  & N,  549;  Ashpitel  v.  Bryan,  3 B. 
& S.  474;  Re  Bahia  and  San  Francisco  R.  W.  Co.,, 
In  re  Trittin,  L.  R.  3 Q.  B.  584  ; Bank  of  Hindustan  v. 
Alison,  L.  R.  6 C.  P.  54,  222;  Falle  River  National  Bank  v. 
Buffinton,  97  Mass.  498 ; Bezell  v.  Odell,  3 Hill.  N.  Y.  215; 
Bee-man  v.  Rack,  11  M.  & W.  251;  Clemow  v.  Geach,  L.  R. 
6 Ch.  147 ; Taylor's  Equity  Jurisprudence,  p.  139,  sec.  320 ; 
Banking  Act,  34  Vic.  ch.  5,  sec.  42,  D. ; Commercial  Bank  v. 
Cotton,  17  C.  P.  214,  447;  Phillips  v.  Im  Thurn,  L.  R.  1 
C.  P.  463  ; Carr  v.  London  and  North  Western  R.  W.  Co., 
L.  R.  10  C.  P.  307 ; Jones  v.  Gordon,  L.  R.  2 App.  616. 

March  9,  1878.  Hagarty,  C.  J. — I am  of  opinion  that 
there  is  no  ground  whatever  for  disturbing  the  verdict  for 
the  plaintiffs  on  the  eighth  count,  on  the  covenant  in  the 
mortgage,  and  that  there  was  no  evidence  of  any  payment 
or  satisfaction  of  the  sum  thereby  secured. 

In  October,  1873,  the  bank’s  claim  on  notes  purporting 
to  be  endorsed  by  the  defendant  was  certainly  $90,000. 
There  was  no  evidence  of  the  bank,  or  of  any  one  on 
behalf  of  the  bank,  representing  to  the  defendant  that  the 
claim  was  for  any  lesser  sum.  The  bank  tried  to  place 
that  beyond  question  by  obtaining  the  acknowledgment 
drawn  up  by  Mr.  Stanton. 

If,  as  the  defendant  states,  he  trusted  to  Amos’s  statement 
to  him,  that  it  was  only  $60,000,  he  can  only  blame  him- 
self therefor.  The  bank  did  nothing  to  make  him  so 
believe. 

After  he  became  fully  aware  that  Amos  had  been  largely 
using  his  name,  he,  as  he  states,  for  sufficient  family 
reasons,  chose  to  adopt  his  acts,  and  to  allow  him  and  his 
legal  adviser,  Mr.  Stanton,  to  act  for  him  in  the  negotia- 
tions for  and  the  preparation  and  execution  of  the  mortgage. 

I think  he  was  clearly  bound  to  the  actual  state  of”  the 
account,  at  least  so  long  as  the  bank  neither  directly  or 
indirectly  induced  him  to  give  the  security  on  any  misrep- 
resentation of  the  fact. 
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Granted  even  that  Amos  represented  to  him  that  it  was 
only  $60,000  (which  Amos  denies),  it  would  be  most 
singular,  in  my  opinion,  to  accede  to  the  argument,  that 
the  bank  would  be  bound  by  what  Amos  told  him,  or  that 
he  was  their  agent  to  make  any  such  statement.  In 
allowing  Amos  and  Mr.  Stanton  to  manage  the  whole 
matter  with  the  bank,  he  must,  I think,  be  not  now  heard 
to  urge  as  a defence  that  (as  he  avers)  Amos  made  a 
misrepresentation  to  him  as  to  the  amount.  Within  two 
or  three  weeks  of  the  execution  of  the  mortgage  he  dis- 
covered  the  true  amount,  but  took  no  step  whatever  to 
assert  any  misrepresentation.  The  plaintiffs  did  all  in 
their  power  to  avoid  any  misrepresentation.  Their  soli- 
citors dealt  with  Mr.  Stanton  as  representing  the  defendant, 
and  the  memorandum  as  to  existing  notes  prepared  by  the 
bank  has  the  necessary  acknowledgment  drawn  up  by 
Mr.  Stanton.  The  defendant,  by  the  manner  in  which  he 
allowed  the  mortgage  negotiations  to  be  conducted  and 
perfected,  placed  it  in  Amos’s  power  to  use  his  name  to  this 
memorandum,  and  allowed  it  to  be  accepted  by  the  bank 
as  genuine. 

Apart  from  all  this,  I think  that  the  defendant  execu- 
ting a mortgage  expressed  as  this  is,  must  be  held  to  have 
satisfied  himself  of  the  amount  of  the  claim,  and  in  the 
absence  of  all  misrepresentation  by  the  bank,  ran  the  risk 
of  the  claim  being  to  any  amount  over  the  $25,000. 

I therefore  think  the  finding  of  the  jury  on  this  point 
immaterial. 

I agree  with  the  view  of  the  learned  J udge  at  the  trial, 
that  there  is  no  evidence  of  payment, — that  is,  of  course, 
any  payment  affecting  the  amount  secured  by  the  mortgage 
and  recoverable  under  the  eighth  count.  The  mortgage 
expressly  provides  for  renewals  of  the  existing  paper,  or 
for  notes  to  be  substituted  therefor,  and  similarly  made  and 
endorsed. 

One  of  the  defendant’s  contentions  was,  that  he  was  not 
bound  by  any  alleged  renewals  or  substituted  paper,  as  he 
never  endorsed  or  authorized  the  endorsement  thereof. 
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But  the  paper  used  from  time  to  time  in  renewal  or 
substitution  was  either  binding  on  him  as  endorser,  and 
therefore  clearly  within  the  mortgage,  or  it  was  merely 
paper  of  Henderson,  Bostwick  & Co.,  used  for  renewal  pur- 
poses and  always  remaining  in  substance  unpaid.  In  neither 
case  can  we  see  that  the  sum  intended  to  be  secured  by  the 
mortgage  has  ever  been  paid. 

There  is  no  pretence  for  urging  on  the  evidence  that  the 
bank  took  renewals  from  Henderson,  Bostwick  & Co.,  on 
which  the  latter  alone  would  be  bound,  in  payment  or  satis- 
faction of  the  money  secured  by  the  mortgage.  The  paper 
discounted  by  them  from  time  to  time  was  precisely  similar 
in  character  to  that  existing  when  security  was  taken.  As 
far  as  their  knowledge,  or  means  of  knowledge,  was  con- 
cerned, it  was  to  all  intents  and  purposes  paper  “ similarly 
endorsed.”  It  was  wholly  through  the  defendant’s  own 
conduct  that  their  knowledge  remained  the  same  as  before. 

The  full  sum  of  $25,000  is,  we  think,  recoverable  on  this 
count. 

As  already  stated  we  consider  it  proved  that  $90,000  was 
the  true  amount  of  the  claim  when  the  security  was  given, 
and  that  the  bank  has  the  right  to  recover  the  whole. 

After  all  payments  made  from  the  insolvent  estate  there 
would  still  be  nearly  $50,000,  or  the  amount  of  the  defen- 
dant’s, and  Mrs.  Parker’s  mortgages,  to  be  provided  for. 

It  was  also  urged  to  us  that  these  two  mortgages  are  for 
the  same  sum,  only  $25,000  in  all. 

It  was  certainly  not  the  bank’s  intention  to  take  security 
from  the  two  endorsers  to  only  $25,000  jointly. 

Mr.  Bae’s  evidence  is  distinct  on  that,  valuing  Amos 
security  at  $40,000,  further  security  to  $50,000  was  desired, 
thus  meeting  the  $90,000  claimed. 

On  the  face  of  each  mortgage  it  is  clearly  an  independent 
security  for  a named  sum — $25,000 — on  a debt  admitted  to 
be  in  excess  thereof. 

There  seems  to  be  no  authority  (and  none  was  suggested 
to  us)  to  shew  why  each  security  should  not  be  good  to  its 
named  amount  without  reference  to  the  other,  so  long,  of 
course,  as  the  entire  claim  required  each  to  be  called  on. 
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I think  the  defendant’s  rule  must  be  discharged. 

As  to  the  plaintiffs’  rule,  I am  of  opinion  that  we  should 
not  accede  to  the  application  to  enter  a verdict  for  the 
plaintiffs  on  the  first  seven  counts,  on  the  Administration  of 
Justice  Act. 

It  is  true  that  the  language  of  section  283,  ch.  50,  Revised 
Statutes  of  Ontario,  vol.  i.,  p.  670,  declares  that  “ Every 
verdict  shall  be  considered  by  the  Court,  in  all  motions 
affecting  the  same,  as  if  leave  had  been  reserved  at  the  trial 
to  move  in  any  manner  respecting  the  verdict,  and  in  like 
manner  as  if  the  assent  of  parties  had  been  expressly 
given  for  that  purpose.” 

These  words  are  very  wide,  wider  I dare  say  than  they 
were  intended  to  be.  I am  not,  however,  prepared  to  turn 
a verdict  for  the  defendant  found  by  a jury  into  a verdict 
for  the  plaintiff,  without  the  defendant’s  assent. 

The  application  of  these  words  in  their  fullest  sense 
would  be  rather  startling  in  many  cases.  A defendant  in 
libel,  slander,  false  imprisonment,  &c.,  who  had  got  a 
verdict  from  a jury  would  be  surprised  at  an  exactly 
opposite  verdict  being  entered  by  the  Court  without  his 
assent. 

But  I am  of  opinion  that  the  plaintiffs,  if  they  deem  it 
of  sufficient  importance,  ought  to  be  allowed  a new  trial  on 
this  branch  of  the  case. 

Without  too  much  pressing  that  much  maltreated  word 
“estoppel,”  I think  a very  distinct  direction  should  be 
given  to  the  jury,  that  in  the  undoubted  absence  of  any 
notice  to  the  bank  of  the  endorsements  not  being  genuine, 
the  latter  were  clearly  warranted  in  accepting  paper 
“ similarly  endorsed” — that  is,  presented  to  them  in  the 
former  manner,  and  in  the  same  handwriting  as  that 
acknowledged  by  the  mortgage  to  have  created  a liability ; 
and  that  the  defendant  should  not  be  permitted  to  object 
to  the  genuineness  of  the  endorsements  on  the  renewal 
paper  so  long  as  he  did  not  think  proper  to  disclose  to  the 
bank  what  he  contends  for,  viz.,  that  Amos  had  no  fur- 
ther right  to  use  his  name. 

59 — vol.  xxviii  c.p. 
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Morris  v.  Bethell,  L.  R.  5 C.  P.  47,  cited  by  Mr.  Cameron., 
is  a clear  authority. 

Willes,  J.,  says,  at  p.  51 : “ One  who  pays  one  bill  which 
purports  to  bear  his  signature  as  acceptor,  thereby  makes  evi- 
dence against  himself  that  the  person  who  wrote  the  accep- 
tance did  so  with  his  authority  ; and  if  the  bill  is  given  in  a 
course  of  business  implying  a continuance  of  such  authority,, 
it  may  be  conclusive  evidence.  That  is  the  fullest  extent 
to  which  it  is  possible  consistently  with  law  to  affirm  the 
proposition.” 

Bovill,  C.  J.,  is  equally  clear. 

Besides  their  claim  secured  on  the  defendant’s  real  estate, 
the  plaintiffs  ask  payment  of  all  paper  endorsed  by  the 
defendant,  urging  that  the  mortgage  is  only  collateral 
security  for  all  the  current  and  renewal  paper. 

They  are  entitled  to  have  their  claim  on  the  notes  tried 
with  the  direction  as  to  liability  such  as  wfe  have  indicated. 

It  is  not  necessary  on  either  of  these  motions  to  discuss 
any  question  as  to  the  amount  of  interest  charged  by  the 
bank  on  renewals. 

We  decide  nothing  as  to  the  facts  connected  with  the 
payment  of  the  bank  charges  on  renewals,  or  how  far  the 
endorsers  are  bound  by  the  acts  of  Amos  Bostwick  or  his 
firm  in  respect  to  such  charges. 

But  we  think  that  if  the  plaintiffs’  rule  for  a new  trial 
be  made  absolute,  the  whole  verdict  must  be  set  aside. 

In  the  action  against  the  defendant  as  executor  of  the 
testratrix,  Mrs.  Parker,  the  judgment  of  the  Court  just 
delivered  applies  to  everything  connected  with  the  giving 
of  the  mortgage  by  the  testatrix,  and  we  discharge  the 
defendant’s  rule  as  to  the  eighth  count. 

But  as  to  the  notes  sued  on,  to  which  the  plaintiffs’  rule 
applies,  we  think  they  stand  on  a different  footing. 

We  do  not  see  how  any  course  of  dealing  or  business  has 
been  shewn  under  which  the  testatrix’s  estate  can  be  held 
bound  by  these  notes. 

Up  to  her  death  she  would,  we  think,  be  bound  equally 
with  George  Bostwick  as  to  renewals  professing  to  be- 


merchants’  bank  v.  bostwick. 


467 


endorsed  by  her  as  the  notes  in  existence  at  the  date  of  her 
mortgage  were.  But  the  endorsement  then  assumes  a 
wholly  different  aspect.  The  bank  accept  them  without 
enquiry,  although  thereby  made  aware  of  the  fact  of  her 
death.  She  had  done  nothing  to  warrant  any  course  of 
dealing  with  her  future  executor,  and  we  cannot  see  how 
her  estate  is  to  be  held  liable  for  notes,  professedly  given 
by  him,  but  not  so  actully  given,  as  the  jury  have  held. 

We  are  not  informed  as  to  what  beneficial  interests  may 
exist  in  Mrs.  Parker’s  estate.  There  may  probably  be 
interests  seriously  affected  by  the  liability  now  claimed 
against  her  executor. 

We  think  both  rules  must  be  discharged. 

Gwtnne,  J. — The  defendant’s  rules,  which  ask  to  set 
aside  the  verdict  rendered  in  favour  of  the  plaintiffs  upon 
the  eighth  count  of  the  declaration  in  each  of  these  cases, 
must,  in  my  judgment,  be  discharged.  The  point  in  issue 
upon  that  count  appears  to  me  to  be  the  same  as  that  which 
we  determined  upon  the  demurrer,  save  in  so  far  as  the 
plea  of  payment  is  concerned,  as  to  which  I concur  with 
the  learned  Judge  before  whom  the  case  was  tried,  in  think- 
ing there  was  no  evidence  whatever. 

I shall  set  out  the  material  part  of  the  mortgage  executed 
by  the  deceased  Mrs.  Parker  only,  as  both  mortgages  are 
in  the  same  form,  and  the  same  argument  applies  to  both ; 
but  I take  hers  because  I think  that  as  to  the  action 
against  her  executor,  the  plaintiffs  cannot  obtain  their  rule 
for  a new  trial  upon  the  other  seven  counts  to  be  made 
absolute.  By  reason  of  what  has  taken  place  in  respect  of 
the  notes  since  her  death,  their  remedy  as  against  her  estate 
must,  I think,  be  confined  to  the  action  upon  the  covenant 
in  the  mortgage,  that  is  to  say,  to  the  eighth  count  of  the 
declaration. 

Mrs.  Parker’s  mortgage  recited  that  the  firm  of  Hender- 
son, Bostwick  & Co.,  of  Toronto,  was  indebted  to  the  mort- 
gagees in  a sum  exceeding  $25,000,  and  that  the  said 
mortgagor  had  agreed  to  execute  the  mortgage  by  way  of 
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collateral  security  for  such  $25,000,  part  of  the  said  indebt- 
edness. It  recited  also  that  the  amount  of  the  indebted- 
ness in  the  whole  was  represented  by  certain  promissory 
notes  upon  which  the  said  mortgagor  was  an  endorser. 

Then,  after  granting  certain  specified  lands  as  such 
collateral  security,  the  mortgage  contains  a covenant  that 
“ the  mortgagor  will  'pay  the  mortgage  money  and  interest , 
and  observe  the  above  proviso  ” 

Now  the  proviso  thus  referred  to  in  these  words,  is  as 
follows  : — 

“ Provided  always,  and  it  is  hereby  agreed,  that  these 
presents  shall  form  such  collateral  security  only  to  the 
extent  of  $25,000,  and  no  more  of  the  said  indebted- 
ness, and  provided  always,  that  if  the  said  mortga- 
gor, her  executors  or  administrators,  or  the  said  Amos 
Bostwick,  or  the  said  firm  of  Henderson,  Bostwick  & Co., 
or  the  said  George  Bostwick,  shall  pay  or  cause  to  be  paid 
to  the  said  mortgagees  the  said  indebtedness  represented 
by  the  said  promissory  notes  as  and  when  they  shall  respec- 
tively become  due  and  payable,  and  in  case  the  said  notes, 
so  made  and  endorsed,  shall  be  renewed  and  other  promis- 
sory notes  shall  be  taken  in  substitution  for  any  of  such 
original  or  renewed  promissory  notes  as  aforesaid,  shall 
further  pay  or  cause  to  be  paid  the  amounts  represented  by 
such  renewed  or  substituted  notes,  when  and  so  often  as 
the  same  shall  from  time  to  time  respectively  become  due 
and  payable,  then  these  presents  and  every  thing  herein 
contained  shall  be  null  and  void,  and  the  said  mortgagees 
shall  re-convey  the  said  lands  and  premises  to  the  said 
mortgagor/’ 

Now  at  the  time  that  this  mortgage  was  executed,  the 
amount  of  the  indebtedness  herein  referred  to  as  represen- 
ted by  the  promissory  notes  upon  which  the  mortgagor  was 
already  liable  as  an  indorser  amounted,  as  the  plaintiffs 
allege,  to  the  sum  of  $90,000. 

It  appears  to  me  the  plain  meaning  of  this  proviso  is, 
that  if  the  debt  of  Henderson,  Bostwick  & Co.,  whatever  it 
might  be,  should  not  be  paid  in  full,  and  whether  that  debt 


merchants’  bank  y.  bostwick. 


m 


should  be  represented  by  the  notes  then  in  existence  or  by 
any  renewals  thereof  or  notes  given  in  substitution  there- 
for, whoever  should  be  on  such  notes,  the  mortgage  should 
remain  in  full  force,  and  the  mortgagor  would  be  responsible 
under  her  covenant  to  the  extent  of  $25,000  of  the  original 
debt  as  should  remain  unpaid ; upon  payment  of  which  as 
a surety  she  would  be  entitled  to  notes  held  by  the  bank 
to  the  amount  so  paid  by  her,  so  as  to  recover  against  the 
parties  on  the  notes  whoever  they  might  be. 

It  appearing  clearly  that  there  does  still  remain  unpaid 
about  $50,000  of  the  original  debt  of  Henderson,  Bostwick 
& Co.,  the  estate  of  Mrs.  Parker  is  answerable  under  her 
covenant  to  the  amount  of  the  $25,000  recovered  under  the 
eighth  count ; but  as  to  the  counts  upon  the  notes,  wherein 
it  is  sought  to  affect  her  estate  in  virtue  of  an  alleged 
endorsement  by  her  executor,  I do  not  see  that  her  estate 
is  estopped  by  anything  which  occurred  in  her  life  time 
from  asserting  that  her  executor  never  did  endorse  these 
notes;  and  that  he  did  not,  the  jury  have  found  to  be  the 
fact. 

It  was  contended  that  the  amounts  secured  by  George 
Bostwick’s  and  Mrs.  Parker’s  mortgages  was  one  sum  of 
$25,000,  but  the  evidence,  I think,  shews  clearly  that  was 
not  the  intention  of  the  bank  in  accepting  the  mortgages, 
and  there  is  nothing  upon  the  mortgages  themselves  having 
the  effect  of  making  the  two  several  mortgages  each  for 
$25,000  operate  only  as  joint  security  for  one  of  such  sums. 

Galt,  J.,  concurred. 

Rules  accordingly  ( a ). 


(a)  These  cases  have  been  argued  in  the  Court  of  Appeal,  and  stand 
for  judgment  there. 
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Close  et  al.  v.  Beatty  et  al. 


Carriers  by  water. — Delivery  of  goods. — Liability , — Pleading. 

To  an  action  for  not  delivering  goods  shipped  on  board  defendants’  vessel, 
to  be  carried  to  Thunder  Bay,  on  Lake  Superior,  and  there  delivered  to 
the  plaintiffs  or  their  assigns,  the  defendants  pleaded  that  they  carried 
the  goods  to  Thunder  Bay,  and  there  being  no  person  there  on  the  plain- 
tiffs’ behalf  to  receive  the  goods,  or  to  whom  notice  of  their  arrival  could 
be  given,  anl  no  means  of  notifying  the  plaintiffs,  who  lived  at  a distance, 
the  defendants,  having  no  warehouse  of  their  own,  and  there  not  being 
any  other  warehouse  there  in  which  th^y  could  store  the  goods,  after 
waiting  a reasonable  time,  landed  the  goods  at  the  only  wharf  there,  and 
where  it  was  usual  and  customary  to  land  goods,  and  placed  them  in 
charge  of  the  person  in  charge  of  the  wharf,  so  far  as  he  would  consent 
to  take  charge  of  them. 

Held  by  the  Court  of  Common  Pleas,  affirming  the  judgment  of  Armour,  J,, 
that  the  plea  constituted  no  defence  to  the  action. 

Semble,  that  where,  after  enquiry,  the  consignees  or  endorsees  of  a bill  of 
lading  cannot  be  found,  the  duty  of  the  carrier  is  to  retain  the  goods  until 
they  are  claimed,  or  to  store  them  prudently  for  the  owner. 

This  was  an  action  brought  to  recover  the  value  of 
certain  goods  shipped  on  board  a steamer  of  the  defen- 
dants, to  be  carried  by  them  to  the  port  of  Thunder  Bay 
on  Lake  Superior,  and  there  delivered  to  the  plaintiffs  or 
their  assigns,  alleging  that  they  had  not  been  delivered, 
whereby  they  were  wholly  lost  to  the  plaintiffs. 

Plea  : that  at  the  several  times,  &c.,  the  defendants  were 
the  owners  of  a line  of  steamers  running  from  the  port  of 
Sarnia  to  the . port  of  Duluth  on  Lake  Superior,  and 
touching  at  different  points,  and,  among  others,  at  the  port 
of  Thunder  Bay  on  said  Lake  Superior,  in  going  and 
returning;  and  that  they  are  not  wharfingers  or  ware- 
housemen, and  have  no  storehouse  or  wharf  or  place  where 
goods  may  be  stored  at  Thunder  Bay,  of  all  which  the 
plaintiffs  had  due  notice  : that  the  defendants  received  the 
said  goods  as  such  carriers,  to  be  carried  by  the  steamer 
Ontario,  one  of  the  said  line  of  steamers,  and  not  other- 
wise : that  the  plaintiffs  are  a firm  residing  and  carrying 
on  business  at  Toronto,  a great  distance,  to  wit,  one  thou- 
sand miles,  from  the  said  port  of  Thunder  Bay,  where  they 
had  no  place  of  business,  &c.,  or  any  persons  carrying  on 
business  for  them,  and  where  there  is  to  telegraphic  com- 
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munication  with  Toronto  ; and  that  no  notice  of  the  arrival 
of  the  said  steamer,  at  the  said  port  of  Thunder  Bay 
could  be  given  to  the  plaintiffs  at  Toronto  until  a long 
space  of  time — much  longer  than  the  said  steamer  could  be 
reasonably  expected  to  remain  at  the  said  port  of  Thunder 
Bay  at  any  one  of  their  trips — had  elapsed  : that  the  said 
goods  were  safely  and  securely  carried  by  the  defendants 
to  the  said  port  of  Thunder  Bay  by  the  said  steamer,  and 
had  them  there  on  the  arrival  of  the  said  steamer,  and  for 
a reasonable  time  thereafter,  ready  to  be  delivered  to  the 
said  plaintiffs,  or  their  assigns,  but  that  neither  the  said 
plaintiffs,  nor  their  assigns,  nor  any  one  on  their  behalf,  nor 
nor  any  other  person,  was  at  the  said  port  to  receive  the 
said  goods  for  the  plaintiffs  during  all  the  time  the  said 
steamer  was  at  the  said  port,  nor  was  there  any  one  at  the 
said  port  to  whom  the  defendants  could  give  notice,  nor  did 
the  defendants  know  of  any  one  to  whom  it  was  in  their 
power  to  give  notice,  for  the  plaintiffs,  of  the  arrival  of  the 
said  goods,  or  through  whom  they  could  give  notice  to  the 
plaintiffs  of  such  arrival : that  the  defendants,  after  a reason, 
able  time  had  elapsed,  discharged  the  said  goods  at  the  said 
port  of  Thunder  Bay  and  left  the  said  goods  on  the  only 
wharf  in  the  said  port,  and  the  only  place  at  which  goods 
were  usually  landed,  and  the  only  place  at  which  they  could 
be  landed  from  the  side  of  the  said  steamer,  and  the  only 
place  at  which  they  could  with  safety  be  left : and  that 
after  waiting  a reasonable  time  the  said  steamer  Ontario  left 
the  said  port,  and  proceeded  on  her  voyage  to  the  port  of 
Duluth  : that  on  her  return,  being  the  last  trip  of  any  of 
the  defendants’  boats  during  that  season,  the  said  steamer 
again  stopped  at  the  said  port  of  Thunder  Bay,  and  that 
up  to  and  until  the  time  when  the  said  steamer  left  the 
said  port  of  Thunder  Bay  on  her  return  to  the  port  of 
Sarnia,  there  had  not  been  time  within  which  notice  could 
have  been  sent  to  any  person,  in  the  city  of  Toronto,  of  the 
arrival  of  the  said  steamer  at  the  said  port  of  Thunder  Bay; 
and  the  defendants  had  no  notice  or  knowledge  of  any  per- 
son to  whom  such  notice  might  or  could  be  given  within  a 
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reasonable  time  after  the  arrival  of  the  said  steamer:  that  the- 
said  wharf  on  which  the  said  goods  were  left  was  the  place  at 
which  goods  shipped  to  the  port  of  Thunder  Bay  were 
usually  landed  and  left,  and  was  the  only  place  at  which 
they  could  be  securely  kept  and  the  only  place  at  which 
they  would  be  under  the  charge-  of  any  one,  and  the  place 
from  which  consignees  of  goods  shipped  to  that  port  usually 
received  them,  on  payment  to  the  person  in  charge  of  the 
said  wharf  of  the  usual  charge  for  wharfage  ; but  that  the 
said  wharf  was  not  the  property  of  nor  under  the  control 
of  the  defendants  : that  the  said  goods  were  put  under  the 
charge  of  the  person  having  the  charge  of  the  said  wharf 
so  far  as  he  would  consent  to  take  charge,  and  there  was  no 
other  person  in  whose  charge  the  said  goods  could  be  placed^ 
and  that  during  the  rest  of  the  year  1875,  and  until  the 
opening  of  navigation  in  the  year  1876,  and  after  the 
departure  of  the  said  steamer  for  Sarnia  as  aforesaid*, 
neither  the  defendants  nor  any  of  their  boats,  nor  any  one 
on  their  behalf,  were  at  the  said  port  of  Thunder  Bay  to 
take  care  of  the  said  goods  or  to  receive  any  demand  for 
the  same,  if  any  such  demand  had  been  made,  and  that 
the  plaintiffs  had  no  one  there  to  take  care  of  the  said  goods 
or  to  receive  the  same  : that  the  plaintiffs  have  not  during 
all  the  time  until  the  commencement  of  this  suit,  nor  has 
any  one  on  their  behalf,  ever  demanded  at  the  said  port 
of  Thunder  Bay  or  applied  for  the  said  goods. 

To  this  plea  the  plaintiffs  demurred,  on  the  ground,  in 
substance,  that  it  afforded  no  answer  to  the  declaration. 

On  21st  day  of  December,  1877,  the  demurrer  was 
heard  before  Armour,  J.,  when  he  held  the  plea  to  be 
bad. 

In  this  Term,  February  9,  1878,  the  case  was  reheard 
before  the  full  Court. 

McMichael,  Q.  C.,  for  the  defendants.  The  defendants’ 
liability  must  depend  on  the  facilities  for  delivery  at  the 
port  of  discharge.  Here  there  was  no  person  to  receive  the 
goods  or  to  whom  defendants  could  give  notice  of  their 
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arrival,  nor  was  there  any  warehouse  in  which  they  could 
store  them.  The  defendants,  therefore,  after  waiting  a 
reasonable  time,  did  as  was  the  custom  at  the  port,  of 
which  the  plaintiffs  were  aware,  and  what  was  the  best 
thing  to  be  done  under  the  circumstances,  namely,  landed 
the  goods  and  placed  them  under  the  charge  of  the  person 
who  had  charge  of  the  wharf,  where  they  could  be  securely 
kept,  and  where  goods  were  usually  kept  until  called  for. 
The  plaintiffs  say  that  the  defendants  should  have  carried 
the  goods  back  to  Sarnia ; but  the  case  of  Crouch  v.  Great 
Western  R.  W.  Co.,  2 H.  & N.  491, 3 H.  & N.  183,  expressly 
lays  it  down  that  there  is  no  right  to  carry  back  the  goods, 
but  that  an  action  would  in  such  case  lie  against  defen- 
dants if  the  plaintiffs  should  subsequently  call  for  the 
goods  and  not  be  able  to  get  them.  All  the  cases  shew 
that  the  carrier’s  liability  ceases  when  the  goods  are  landed 
according  to  the  usual  course  at  the  port  of  discharge,  and 
this  [was  done  here  : Bourne  v.  Gatliffe,  3 M.  & G.  643, 
11  Cl.  & F.  45 ; Storr  v.  Crowley,  1 McL.  & Y.  129,  136  ; 
Cope  v.  Cordova,  1 Rawle,  Penn.,  202 ; Browne  on  Carriers, 
203-5;  Garside  v.  Trent,  &c.,  Navigation  Co.,  4 T.  R.581 ; 
Hyde  v.  Trent,  &c.,  Navigation  Co.,  5 T.  P.  389 ; Fish  v. 
Newton , 1 Denio  45. 

Robinson,  Q.C.,  ( Biggar , with  him,)  contra.  The  duty 
of  a common  carrier  is  to  safely  carry  and  deliver  the  goods 
at  the  port  of  discharge,  or  to  give  notice  of  their  arrival  to 
the  consignee  ; but  if  after  diligent  enquiry  he  is  unable  to 
find  the  consignee,  then  he  must  retain  the  goods  until 
claimed,  or  store  them  in  a warehouse  in  charge  of  a person 
who  undertakes  to  be  responsible ; and  it  is  no  discharge 
of  his  duty  to  leave  them,  as  was  done  here,  on  a wharf  in 
charge  of  a person  who  will  assume  no  responsibility  in  re- 
gard to  them,  because  there  is  no  person  to  whom  he  can 
give  notice,  or  no  warehouse  in  which  he  can  store  them. 
The  carrier  in  many  cases  alone  knows  the  stopping  places 
in  his  route,  and  the  facilities  for  delivery  at  the  port 
of  discharge.  He  knows,  or  must  be  assumed  to  know,  the 
nature  of  the  contract  he  enters  into,  and  the  duties  and 
60  —VOL.  XXVIII  C.P. 
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obligations  incident  thereto ; and  if,  therefore,  he  is  unable 
to  perform  the  contract,  he  should  not  have  entered  into  it : 
The  Thames , 14  Wall.  98,107;  Ostrander  v.  Brown , 15 
Johnson  39;  Hemphill  v.  Chenie , 6 Watts  & Serg.  62; 
Browne  on  Carriers,  209  ; Bedfield  on  Carriers,  p.  103, 
.sec.  120 ; Angell  on  Carriers,  5th  ed.,  sec.  55,  291-6,  300-2, 
315,  385,  502. 

March  9,  1878.  Galt,  J,  delivered  the  judgment  of  the 
Court. 

The  principle  involved  in  this  case  is  important  as  relates 
to  the  duty  of  carriers  on  the  lakes  in  this  Province.  The 
simple  question  is,  whether  a carrier  is  justified  in  landing 
goods  at  a wharf  and  leaving  them  there,  without  placing 
them  in  charge  of  any  person  willing  to  receive  and  be 
responsible  for  them,  because  there  is  no  party  named  in 
the  bill  of  lading  there  to  accept  them,  and  no  one  to  wThom 
notice  of  their  arrival  can  be  sent. 

It  is  not  to  be  expected  cases  will  be  found  in  English 
reports  similar  in  their  circumstances  to  the  present ; but 
the  principle  on  which  the  liability  of  carriers  is  settled  is 
applicable  alike  to  both  countries. 

In  the  much  litigated  case  of  Bourne  v.  Gatliffe , 3 M.  & G. 
643,  when  it  was  before  the  Exchequer  Chamber,  Denman, 
C.  J.,  says,  p.  687  : “ We  are  all  of  opinion  that  the  two 
pleas  to  the  first  count  are  bad  in  substance ; because  they 
do  not  state  either  a delivery  to  the  consignee  or  his 
assigns,  or  that  a delivery  to  Fenning’s  wharf  was  a 
delivery  to  them,  according  to  the  usage  of  the  port  of  Lon- 
don with  respect  to  goods  on  such  a voyage ; and  if,  as  the 
goods  were  deliverable  to  the  plaintiff  or  his  assigns,  the 
defendants  were  not  bound  to  deliver  until  they  had  notice 
that  the  plaintiff  or  some  assignee  would  receive,  or  until 
the  party  entitled  should  come  to  receive  them,  still  the 
defendants  were  bound  to  keep  the  goods  on  board  (or  on 
the  wharf  at  their  own  risk,)  for  a reasonable  time,  to 
enable  the  consignee  or  his  assigns  to  come  and  fetch  them, 
and  they  continued  liable  until  such  reasonable  time  had 
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elapsed.  The  defendants  could  not  at  once  discharge  them- 
selves from  all  responsibility  under  the  bill  of  lading  by 
immediately  landing  the  goods,  and  that  without  any  notice 
to  the  consignee.” 

The  case  was  carried  to  the  House  of  Lords,  11  Cl.  & F. 
45,  but  the  questions  there  discussed  had  reference  rather 
to  the  form  of  the  entry  of  the  judgment  than  to  the  merits 
of  the  case. 

Crouch  v.  Great  Western  R.  W.  Co.,  2 H.&  N.  491,  in 
Ex.  Ch.,  3 H.  & N.  183,  was  relied  on  by  Dr.  McMichael, 
but  the  circumstances  were  directly  the  converse  of  the 
present.  That  was  an  action  for  improperly  returning 
goods  after  a refusal  by  the  consignee  to  accept,  without 
affording  him  a reasonable  opportunity  of  considering 
whether  he  would  pay  a disputed  charge  for  freight.  The 
jury  found  that  the  parcel  was  sent  back  to  London  unrea- 
sonably soon,  and  that  the  demand  of  the  parcel  and  tender 
of  the  charge  for  the  carriage  was  made  within  a reasonable 
time  after  the  parcel  had  been  refused.  Held,  in  the 
Exchequer  Chamber,  affirming  the  judgment  of  the  Court 
of  Exchequer,  that  under  these  circumstances  the  defen- 
dants were  liable  for  a breach  of  duty,  even  supposing  their 
duty  as  carriers  ended  with  the  tender  of  the  parcel. 

On  the  argument  of  the  case,  Bovill,  for  the  company,  in 
his  argument  relied,  among  other  authorities,  on  the  case 
of  Ostrander  v.  Brown,  15  Johnson  39,  which  was  cited 
also  by  Mr.  Robinson. 

In  that  case  the  carrier  had  landed  the  goods  on  a wharf 
at  Albany,  without  notice  to  the  consignee,  and  some  of 
them  were  lost. 

Platt,  J.,  said,  p.  42  : “ Admitting,  then,  that  the  wharf 
was  the  place  of  delivery,  a mere  landing  the  goods  on  the 
wharf  was  no  delivery.  A delivery  in  this  case  implies 
mutual  acts  of  the  carrier  and  consignees.  * * Suppose  the 
consignees  had  been  dead,  or  absent,  or  had  refused  to 
receive  the  goods  in  store,  what  would  have  been  the  car- 
rier’s duty  ? Certainly  he  would  have  no  right  to  leave 
them  on  the  wharf  or  in  the  street  without  protection.  He 
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would  not  be  justified  in  abandoning  the  goods.  He  had 
notice  that  Stafford  & Brown  were  the  owners ; and  if 
Mounsey  & Olmstead  would  not  take  charge  of  the  goods 
as  consignees,  he  ought  to  have  secured  them  on  board  his 
vessel,  or  in  some  other  place  of  safety ; and  that  would 
have  entitled  him  to  freight  and  all  other  extra  charges.” 
This  case  was  decided  in  1818. 

In  1843  the  case  of  Hemphill  v.  Chenie,  6 Watts  & Serg. 
62,  came  before  the  Supreme  Court  of  Pennsylvania.  It 
was  brought  against  the  owner  of  a keel  boat  on  the  Ohio 
Biver  for  non-delivery  of  goods  at  Louisville.  The  goods 
had  been  delivered,  at  least  so  the  witnesses  for  the  defen- 
dant stated,  on  a wharf  there,  and  notice  of  their  arrival 
given  to  the  consignees.  This  latter  statement  was  con- 
tradicted by  the  witnesses  for  the  plaintiff. 

Grier,  President  of  the  Court  below,  in  reporting  the 
case  to  the  Supreme  Court,  says,  at  p.  63  : “ But  it  is  con- 
tended that,  according  to  the  custom  of  the  port  of  Louis- 
ville and  the  other  cities  on  these  western  rivers,  the 
depositing  of  goods  on  the  wharf  and  giving  notice  to  the 
consignee  constitute  a sufficient  delivery  in  law,  whether 
the  consignee  actually  receives  the  goods  or  not.  In  other 
words,  the  care  and  responsibility  of  the  carrier  cease,  the 
moment  he  has  deposited  goods  on  the  wharf  and  sent 
notice  to  the  consignee,  and  this  whether  the  consignee 
refuses  or  neglects  to  receive  them  or  not.  If  in  such  cases 
the  carrier  may  abandon  the  goods  on  the  wharf,  and  the 
property  of  the  distant  owners  thus  be  left  as  a subject  of 
plunder  to  the  first  finder,  it  must  be  admitted  that  the 
subject  is  one  of  considerable  interest  to  those  whose  pro- 
perty is  committed  to  the  chances  of  transportation  on 
these  western  waters.” 

In  giving  judgment  in  the  Supreme  Court,  Rogers,  J., 
says,  at  p.  67  : “ But  be  this  as  it  may,  the  carrier  in  the 
first  place  is  answerable  to  the  owner,  and  he  can  only  dis- 
charge himself  from  liability  by  the  most  clear  and  decisive 
proof  of  an  actual  delivery  to  the  consignee.” 

In  1871  the  case  of  The  Thames  came  before  the 
Supreme  Court  of  the  United  States,  14  Wallace  98. 
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Strong,  J.,  in  delivering  judgment,  says,  at  p.  107  : “Dili- 
gent enquiry  for  the  consignee,  at  least,  was  a duty,  and  no 
enquiry  was  made.  Want  of  notice  is  excused  when  a 
consignee  is  unknown,  or  is  absent,  or  cannot  be  found  after 
diligent  search.  And  if,  after  enquiry,  the  consignee  or 
endorsees  of  a bill  of  lading  for  delivery  to  order  cannot 
be  found,  the  duty  of  the  carrier  is  to  retain  the  goods  until 
they  are  claimed,  or  to  store  them  prudently  for  and  on 
account  of  their  owner.  He  may  thus  relieve  himself  from 
a carrier’s  responsibility.  He  has  no  right  under  any  cir- 
cumstances to  deliver  to  a stranger.” 

It  is  true  the  decisions  even  of  the  Supreme  Court  of  the 
United  States  are  not  binding  on  us  as  authority,  but  they 
are  entitled  to  the  very  highest  respect,  and  in  the  cases 
above  cited  the  reasoning  of  the  learned  Judges  by  whom 
they  were  decided  must  commend  itself  to  the  good  sense 
of  all  persons  concerned  in  the  transportation  of  goods 
especially  in  this  Province. 

The  contention  of  the  defendants  in  this  case  is  shortly 
this,  that  they  carried  the  goods  to  Thunder  Bay,  and  not 
being  able  to  find  any  consignee  or  person  willing  to  take 
charge  of  them,  they  left  them  on  a public  wharf  there,  and 
thus  discharged  themselves  of  all  responsibility.1 

We  cannot  agree  that  this  was  a fulfilment  of  their  duty. 

The  judgment  will  be  for  the  plaintiffs  on  the  demurrer. 


Judgment  for  plaintiffs. 
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Samis  et  al  v.  Ireland  et  al. 

Judgment  recovered  for  mortgage  debt — Sale  of  lands  thereunder — C.  S . Z7, 
C.  ch.  22,  sec.  257. 

Where  a mortgagee  recovered  judgment  against  the  mortgagor  for  the 
mortgage  debt,  and  a Ji.  fa.  lands  issued,  under  which  not  only  the 
equity  of  redemption  in  the  mortgaged  lands,  consisting  of  25  acres  of 
a certain  lot,  but  also  the  remaining  75  acres  of  the  said  lot,  belonging 
to  the  mortgagor,  were  sold  to  the  mortgagee,  the  only  consideration 
being  the  mortgage  debt. 

Held , that  the  sale  was  void. 

Per  Galt,  J.,  Whe  rein  such  a case  the  mortgagee  becomes  the  pur- 
chaser— under  C.  S.  U.  C.  ch.  22,  sec  257,  as  amended  by  27  Vic.  ch. 
13,  sec.  1 — he  must  release  the  mortgage,  and  the  money  bid  by  him 
is  payable,  not  in  discharge  of  the  judgment  debt,  but  to  the  mortgagor; 
and  no  other  land  belonging  to  the  mortgagor  can  be  included  in  the 
same  sale. 

Held , also,  that  an  equitable  defence,  that  the  defendant  purchased  rely- 
ing on  representations  made  by  the  plaintiffs,  was  not  supported  by 
the  evidence  set  out  below. 

This  was  an  action  of  ejectment  to  recover  a certain 
parcel  of  land  being  composed  of  the  west  half  lot  17,  in  5 th 
concession  Percy,  save  and  except  two  acres  on  the  south- 
west corner  thereof,  and  save  and  except  also  the  north 
twenty-five  acres  of  said  west  half. 

The  plaintiffs  claimed  title — 1.  Under  an  expired  lease 
from  the  plaintiffs  to^the  defendant  Thomas  Ireland,  under 
whom  the  defendant  James  Pellewell  went  into  possession 
of  said  land.  2.  Under  a term  and  tenancy  created  by  a 
lease  from  the  plaintiffs  to  the  defendant  Thomas  Ireland? 
which  had  terminated  before  the  commencement  of  this 
action.  3.  Under  a term  or  tenancy  from  the  plaintiffs  to 
the  defendants,  which  had  expired  before  the  commence- 
ment of  this  action.  4.  That  the  defendants  having  gone 
into  possession  of  said  land  under  and  by  permission  of  the 
plaintiffs  for  a term  which  has  expired,  are  now  estopped 
from  denying  the  plaintiffs  title  to  said  land.  5.  Under 
and  by  virtue  of  a devise  of  said  land  contained  in  the 
will  of  said  land  from  the  late  Ebenezer  Samis  to  the 
plaintiffs. 

The  defendant  Thomas  Ireland  claimed  title  by  mesne 
conveyances  from  the  Crown  to  Jabez  P.  Powers  : by  deed 
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from  Jabez  P.  Powers  to  Ebenezer  Samis  : by  deed  from 
Robert  Waddell,  sheriff  of  the  united  counties  of  Northum- 
berland and  Durham,  under  a sale  under  certain  executions 
against  the  lands  of  the  said  Ebenezer  Samis,  to  Jabez  P. 
Powers ; and  by  deed  from  Jabez  P.  Powers  to  the  defen- 
dant Thomas  Ireland  : by  a lease  from  Thomas  Ireland  to 
the  defendant  James  Pellewell. 

The  defendant  James  Pellewell  limited  his  defence  to 
the  north  twenty -five  acres  of  the  said  west  half  of  lot  17> 
and  claimed  title  under  a mortgage  from  Ebenezer  Samis 
to  Thomas  Ireland,  and  as  tenant  to  Thomas  Ireland. 

The  cause  was  tried  before  Gwynne,  J.,  without  a jury, 
at  Cobourg,  at  the  Fall  Assizes,  1877. 

In  March,  1856,  an  exchange  of  lands  took  place  between 
Ebenezer  Samis,  the  devisor  of  the  plaintiffs,  and  one 
Powers,  through  whom  the  defendants  claimed.  Upon  such 
exchange  there  was  a balance  to  be  paid  to  Powers,  to  se- 
cure which  Samis  executed  a mortgage,  which  bore  date 
the  28th  March,  1856,  and  the  land  mortgaged  was  described 
as  the  north  twenty-five  acres  of  the  west  half  of  lot  17,  in 
the  5 th  concession  of  the  township  of  Percy. 

On  19th  April,  1856,  Samis  made  his  will,  and  devised 
the  land  now  in  question  to  the  plaintiffs,  and  appointed 
one  Platt  his  executor.  The  plaintiffs  were  minors  at  the 
death  of  their  father.  Probate  was  granted  to  Piatt  on 
6th  November,  1867. 

On  the  2ndUctober,  1867,  the  plaintiffs  executed  a lease 
to  the  defendant  Ireland,  for  two  years. 

On  25th  January,  1867,  nine  months  before  Platt  ob- 
tained probate  of  the  will,  Powers  brought  an  action  in 
the  County  Court  of  Northumberland  and  Durham,  against 
Platt,  styling  him  executor  of  the  last  will  and  testament 
of  Ebenezer  Samis,  deceased,  which  action  was  com- 
menced by  a specially  endorsed  writ. 

The  endorsement  was  as  follows : — 

The  following]are  the  particulars  of  the  plaintiff’s  claim  : 

“ ^200  on  a certain  indenture  of  mortgage  bearing  date 
the  28th  day  of  March,  A.D.  1856,  made  by  Ebenezer 
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Samis,  in  his  lifetime,  to  the  plaintiff,  whereby  he  cove- 
nanted to  pay  the  plaintiff  the  said  sum  of  money,  and 
interest  thereon,  at  six  per  cent,  per  annum,  on  days  and 
times  theretofore  passed.  The  plaintiff  claims  interest  on 
$200,  from  28th  March,  1856,  until  judgment.” 

Judgment  wras  signed  on  25th  January,  1868,  for  want 
of  appearance.  The  suit  had  been  commenced  on  25th 
January,  1867,  and  in  the  meantime  probate  had  been 
granted  to  Platt,  the  expense  of  which  had  been  paid  by 
Powers.  The  judgment  was  that  “ the  said  Jabez  P.  Powers 
do  recover  against  the  said  William  M.  Platt,  executor  of 
the  last  will  and  testament  of  Ebenezer  Samis,  the 
sum,”  &c. 

A fi.  fa.  goods  was  issued  on  the  25th  January,  1868. 
This  writ  was  placed  in  the  hands  of  the  Sheriff  on  12  th 
March,  1868,  and  was  on  the  same  day  returned  nulla  bona 
at  the  request  of  the  plaintiff’s  attorney,  in  order  to  issue 
a fi.  fa.  against  lands. 

The  Deputy  Sheriff  stated:  “I  presume  the  attorney 
instructed  us  there  were  no  goods.” 

On  the  13th  March,  1868,  a fi.  fa.  lands  was  issued  and 
placed  in  the  Sheriff’s  hands  on  the  same  day.  This  writ 
was  renewed  for  one  year  from  11th  March,  1869. 

The  writ  was : (<We  command  you  that  of  the  lands  and 
tenements  of  Ebenezer  Samis,  deceased,  at  the  time  of  his 
death  in  the  hands  of  William  M.  Platt,  executor  of  the 
last  will  and  testament  of  the  said  Ebenezer  Samis,  de- 
ceased, to  be  administered,  you  cause  to  be  made,  &c.” 

On  the  30th  August,  1869,  the  Sheriff  advertised,  “That 
by  virtue  of  two  writs  of  fieri  facias  issued  at  the  suit  of 
Jabez  P.  Powers,  plaintiff,  and  against  the  lands  and  tene- 
ments in  my  baliwick,  which  were  of  Ebenezer  Samis, 
deceased,  at  the  time  of  his  death  in  the  hands  of  William 
M.  Platt,  executor,”  &e.,  “ I have  seized,  and  shall  offer  for 
sale  by  public  auction,  at  my  office  in  Cobourg,  upon  Sat- 
day,  the  4th  December,  1869,  all  the  estate,  right,  title,  and 
interest  which  were  of  the  said  Ebenezer  Samis,  deceased, 
at  the  time  of  his  death,  in  the  hands  of  the  said  William 
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M.  Platt,  of,  in,  to  or  out  of  the  west  half  of  lot  number 
17,  in  the  5th  concession  of  the  township  of  Percy,  in  the 
said  county  of  Northumberland,  excepting  thereout  ten 
acres  heretofore  sold  to  one  Ireland.” 

The  sale  took  place,  and  the  said  Powers  became  the 
purchaser  at  the  price  of  the  sums  mentioned  in  the  two 
writs  of  fi.fa.,  there  being  no  other  bidder,  of  the  whole  of 
the  west  half  of  the  lot. 

The  sheriff  executed  a deed  to  him  on  10th  December, 
of  the  land  in  question. 

The  defendant  Thomas  Ireland  also  set  up  an  equitable 
defence,  the  substance  of  which,  as  well  as  the  evidence 
relating  thereto,  is  fully  set  out  in  the  judgment. 

The  learned  Judge  entered  a verdict  formally  for  the 
plaintiffs. 

In  Michaelmas  Term,  November  21,  1878,  Armour , Q. 
C.,  obtained  a rule  nisi  under  the  Law  Reform  Act,  to  set 
aside  the  verdict  for  the  plaintiffs,  and  to  enter  a verdict 
for  the  defendants.  . 

In  this  term,  February  8,  1878,  Bethune,  Q.  C.,  and  J. 
W.  Kerr,  shewed  cause.  The  defendant  Ireland  was  put 
in  possession  as  the  plaintiffs’  lessee.  By  the  terms  of  the 
lease  on  its  termination  he  was  bound  to  deliver  up  poses- 
sion  to  the  plaintiffs,  and  he  cannot  by  collusion  with  Power 
set  up  title  under  the  sheriff’s  deed,  and  prevent  the  plain- 
tiffs from  obtaining  the  possession.  It  is  expressly  laid 
down  in  Fox  v.  Macauley,  12  C.  P.  278,  that  a lessee  on  the 
determination  of  his  lease,  in  accordance  therewith,  must 
give  up  possession  on  its  determination.  See  also  Doe  dem. 
Miller  v.  Tiffany,  5 U.  C.  R.  47;  Kyle  v.  Stocks,  31 
U.  C.  R.  47.  Then  as  to  the  title  under  the  sheriff’s 
deed.  No  question  arises  under  the  Division  Court  exe- 
cution, as  the  defendant  admits  it  to  be  bad.  The  defen- 
dants’ claim  therefore  must  rest  on  the  validity  of  the 
County  Court  execution.  This,  however,  cannot  be  sup- 
ported. The  action  is  against  the  defendant  personally 
and  so  is  the  judgment,  and  not  against  the  testator’s 
61 — VOL.  XXVIII  C.P. 
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estate,  for  although  he  is  styled  executor,  that  is  merely  a 
matter  of  description.  The  judgment  should  have  been 
entered  up  against  the  assets  of  the  testator;  and  on  the 
return  of  nulla  bona  to  the  writ  of  fi.  fa.  goods,  there 
should  have  been  an  award  of  an  execution  against  his 
lands,  or  a suggestion  entered  on  the  roll.  There  must  be 
something  on  the  record  to  shew  that  it  is  intended  to 
deal  with  the  testator’s  lands.  The  judgment  was  also 
recovered  for  the  mortgage  debt,  and  it  was  only  the 
equity  of  redemption  in  the  mortgaged  lands,  namely  the 
25  acres,  that  was  saleable ; and  on  the  mortgagee  becoming 
the  purchaser,  he  took  this  land  in  satisfaction  of  the  debt* 
and  thereby  discharged  the  mortgage : C.  L.  P.  Act,  secs* 
287-9.  The  sale  being  of  the  whole  lot,  was  therefore 
void;  at  all  events  it  was  void  as  regards  the  75  acres: 
Barker  v.  Eccles,  17  Grant  631 ; Fitzgibbon  v.  Duggan , 11 
Grant  189;  Heiuard  v.  Wolfenden,  14  Grant  188;  Be 
Keenan , 3 Chy.  Chamb.  285.  The  equitable  defence  clearly 
failed. 

J.  A.  Boyd,  Q.  C.,  contra.  The  defendant  does  not  deny 
that  a lessee  cannot  dispute  his  landlord’s  title ; but  the 
cases  are  clear  that  he  can  shew  that  his  landlord’s  title 
has  expired;  and  this  was  the  effect  of  the  sheriff’s  deed: 
Taylor  on  L.  & T.  513 ; Bigelow  on  Estoppel,  2nd  ed.,  p.  374; 
Nellis  v.  Lathrop , 22  Wend.  121.  Then  as  to  the  County 
Court  judgment, strictly  speaking  the  judgment  should  have 
awarded  execution  against  the  testator’s  estate,  but  this  is  a 
matter  which,  if  necessary,  can  be  amended  at  any  time  ; and 
since  the  trial  the  County  Judge  has  amended  the  roll  and  he 
produces  roll  amended.  [Hagarty,  C.  J. — I hardly  think 
that  this  is  admissible  now.]  The  cases  would  shew  that 
the  amendment  is  properly  made.  However  there  is  no 
necessity  for  an  amendment,  the  suit  was  against  the 
defendant  as  executor,  and  the  judgment  and  execution  could 
only  be  against  him  in  the  like  capacity : Scales  v.  Cheese 
12  M.  & W.  685  ; Gorton  v.  Gregory , 3 B.  & S.  90  ; Nicholls 
v.  Nicholls , 3 P.  B.  201.  Sections  237-9  of  the  C.  L.  P.  Act 
do  not  restrict  the  sale  under  the  execution  to  the  mortgaged 
lands,  and  therefore  the  sale  of  the  whole  lot  was  good. 
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March  9,  1878.  Galt,  J. — It  was  admitted  on  the  argu- 
ment that  the  sale  under  one  of  the  fi.  fas.  could  not  be 
supported  for  reasons  which  it  is  unnecessary  to  consider. 

The  validity  of  the  deed  must  therefore  depend  on  the 
right  to  sell  under  the  execution  based  on  the  judgment  of 
the  25th  January,  1868. 

That  judgment  was  recovered,  as  has  been  stated,  on  a 
claim  for  the  mortgage  money  secured  on  25  acres  of  the 
land  sold  under  the  execution.  The  property  sold  being 
those  25  acres  and  the  remaining  75  acres. 

By  22  Vic.  ch.  22,  sec.  257,  as  amended  by  27  Vic. 
ch.  13,  sec,  1,  “ The  Sheriff  or  other  officer  to  whom  any 
writ  of  fieri  facias  against  the  lands  and  tenements  of 
any  mortgagor  of  real  estate  is  directed,  may  seize  or  take 
in  execution,  sell,  and  convey  (in  like  manner  as  any  other 
real  estate  might  be  seized  or  taken  in  execution,  sold  and 
conveyed)  all  the  legal  and  equitable  interest  of  such  mort- 
gagor in  the  mortgaged  lands  and  tenements.” 

Section  258  states  the  effect  of  such  sale  when  the  pur- 
chaser is  not  the  mortgagee. 

Section  259  is,  “ Any  mortgagee  of  lands  and  tenements 
so  sold,  or  the  heirs  and  assigns  of  such  mortgagee  (being 
or  not  being  plaintiff  or  defendant  in  the  judgment  whereon 
the  writ  of  fieri  facias  under  which  such  sale  takes  place 
has  issued)  may  be  the  purchaser  at  such  sale,  and  shall 
acquire  the  same  estate,  interest,  and  rights  thereby  as  any 
other  purchaser ; but  in  the  event  of  the  mortgagee  be- 
coming such  purchaser,  he  shall  give  to  the  mortgagor  a 
release  of  the  mortgage  debt,  and  if  any  other  person 
becomes  such  purchaser,  and  if  the  mortgagee  enforces 
payment  of  the  mortgage  debt  against  the  mortgagor,  then 
such  purchaser  shall  repay  the  amount  of  such  debt  and 
interest  to  the  mortgagor.” 

It  appears  to  me,  under  the  provisions  above  set  forth, 
whenever  the  Sheriff  offers  for  sale  the  equity  of  redemp- 
tion in  any  mortgaged  land  under  a writ  issued  on  a judg- 
ment for  the  mortgage  debt,  and  the  mortgagee  is  the 
purchaser,  it  is  impossible  for  the  Sheriff  to  do  more  than 
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sell  the  equity  of  redemption,  as  the  moment  that  sale  is 
made  the  judgment  is  satisfied. 

It  must  be  borne  in  mind  that  although  an  equity  of 
redemption  is  saleable  under  an  execution  against  lands, 
when  the  Sheriff  offers  such  an  equity  and  sells  it,  he  does 
not  sell  the  land,  but  the  right  to  redeem  the  land. 

Suppose,  for  example,  the  mortgagee  was  in  possession 
under  his  mortgage,  and  the  right  to  redeem  was  sold  to  a 
third  person  under  an  execution  obtained  by  any  person 
not  a mortgagee,  the  proceeds  of  the  sale  would  be  applied 
in  payment  of  the  judgment  creditor,  and  any  balance 
would  be  payable,  not  to  the  mortgagee,  but  to  the  mort- 
gagor, and  the  rights  of  the  mortgagee  would  be  the  same 
as  if  no  sale  had  taken  place  ; but  if  the  mortgagee  become 
the  purchaser,  he  is  bound  by  the  statute  to  give  a release 
of  the  mortgage  debt  to  the  mortgagor,  and  of  course  to 
pay  whatever  sum  he  bid,  not  for  the  land,  but  for  the  right 
to  redeem  the  land , to  the  judgment  creditor,  and  after  he 
is  satisfied  to  the  mortgagor. 

If,  as  in  the  present  case,  the  mortgagee  is  such  creditor, 
and  the  debt  is  the  mortgage  debt,  then  upon  his  becoming 
the  purchaser  the  mortgage  is  satisfied,  and  any  money 
bid  by  him  would  be  payable,  not  in  discharge  of  his  judg- 
ment debt,  but  to  the  mortgagor.  If  this  be  so,  it  follows 
that  no  other  distinct  property  belonging  to  the  mortgagor, 
together  with  the  equity  of  redemption,  can  be  sold  to  the 
mortgagee  on  any  judgment  obtained  by  him  for  his 
mortgage  debt. 

It  appears  to  me  the  clear  intention  of  the  Legislature  was, 
that  as  respects  the  mortgagor  his  rights  should  be  the  same 
whether  the  purchaser  were  the  mortgagee  or  a stranger; 
in  the  former  case  the  mortgage  debt  would  be  released, 
and  in  the  latter  the  purchaser  must  pay  it,  consequently 
any  sum  bid  by  either  party  belonged  to  him.  If  this 
be  so,  it  follows  that  no  other  lands  belonging  to  the  mort- 
gagor can  be  included  in  the  same  sale  under  the  same 
writ  to  the  mortgagee,  when  the  judgment  debt  is  the 
mortgage  debt. 
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As  the  sale  in  the  present  case  was  not  only  of  the  equity 
of  redemption  in  the  25  acres,  hut  also  of  the  other  75 
acres,  and  the  deed  is  for  the  whole  100  acres,  I am  of 
opinion  that  the  sale  and  deed  are  void.  Jt  is  to  he  ob- 
served that  the  mortgagee  paid  no  money  on  the  sale,  he 
merely  gave  the  sheriff  a receipt  for  the  money  payable 
under  the  writ. 

The  result  is,  that  the  mortgagee  retains  his  mortgage, 
and  the  plaintiffs  their  right  to  the  75  acres. 

There  is  an  equitable  defence,  namely  that  before  defen- 
dant Ireland  purchased  the  said  land  from  Powers,  he 
informed  the  plaintiffs  that  he  was  about  to  purchase  the 
said  land  from  the  said  Powers,  and  the  plaintiffs  encour- 
aged him  to  purchase  the  said  land,  and  told  him  they  had 
lost  the  said  land,  and  that  the  said  Powers  was  the  owner 
thereof,  and  the  defendant,  relying  upon  such  conduct, 
statement,  and  representations  of  the  plaintiffs,  purchased 
the  said  land  and  entered  into  possession,  &c.,  and  that 
the  plaintiffs  are  estopped,  &c. 

I have  carefully  read  the  evidence  bearing  on  this  point, 
and  I can  find  nothing  which  induces  me  to  believe  that 
Ireland  bought  the  land  relying  on  any  statement  made 
by  the  plaintiffs  or  either  of  them.  The  defendant’s  own 
statement  shews  he  made  anxious  enquiries  into  the  title 
and  took  legal  advice  on  it. 

He  says,  “ I purchased  the  property  in  1871.  tie 
(Powers)  told  me  he  would  sell  me  the  property.  I told 
him  I would  go  to  the  Registry  Office,  and  if  his  title  was 
good,  would  make  a bargain.  I went  to  the  Registry  Office 
myself,  and  got  an  abstract.  I did  not  find  it  satisfactory ; 
there  appeared  to  be  an  old  mortgage  on  it.  I took  it  to 
Mr.  Payne,  the  lawyer,  who  drew  the  lease  from  Samis 
to  me.  I saw  Powers  and  told  him  I did  not  think  I 
would  buy  until  I should  see  more  about  it.  I took  the 
abstract  then  to  Mr.  Hurlburt,  clerk  of  the  Division  Court. 
He  read  it,  and  told  me  he  wouldn’t  like  to  pay  money  on 
it ; that  the  abstract  was  not  clear.  I then  again  saw  Mr. 
Powers,  who  said  he  guessed  he  could  make  the  mortgage 
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straight.  Then  Powers  and  I both  went  to  Mr.  Payne,  the 
lawyer,  in  Oolborne.  He  said  he  thought  the  title  would 
be  good.  I also  asked  Mr.  Grover,  the  registrar  of  Nor- 
thumberland. Mr.  Payne  drew  the  deed  from  Powers  to 
me,  and  I took  it.  Before  buying  the  place  from  Powers, 
while  I was  talking  about  buying,  I met  John  Samis,  and 
I told  him  I was  talking  about  buying  the  place  from  Powers. 
He  said  he  did  not  care  who  bought  it ; that  he  had  lost 
it,  or  something  like  that  We  just  met  for  a minute  or 
two  on  the  sidewalk,  when  this  occurred.” 

On  cross-examination , he  said : — “I  will  swear  that  I met 
John  Samis  in  Colborne,  and  that  I told  him  I was  thinking 
I was  about  to  buy  the  place ; he  said  he  would  as  leave 
I should  have  the  place  as  any  one  else.” 

This  is  the  whole  of  his  evidence,  and  it  appears  to  be 
entirely  insufficient  to,  establish  the  plea.  It  is  evident  he 
made  numerous  enquiries  as  to  the  title,  and  did  not  in 
any  way  rely  on  any  statement  made  by  John  Samis. 
He  did  not  even  see  Israel  Samis,  the  other  plaintiff,  at 
all,  and  moreover  John  Samis  expressly  denies  that  any 
such  conversation  ever  took  place.  To  hold  that  a man's 
rights  can  be  affected  by  such  loose  conversation  as  this 
would,  in  my  opinion,  be  productive  of  very  serious  conse- 
quences : no  man’s  title  would  be  safe. 

Gwynxe,  J. — In  VanNorman  v.  McCarthy,  20  C.  P.  42, 
I have  expressed  my  view  of  the  statute  which  enabled  the 
equity  of  redemption  in  mortgaged  lands  to  be  sold  under 
a fieri  facias,  and  I have  not  seen  any  reason  for  changing 
the  views  I there  expressed.  If  a mortgagee  can  sell  the 
equity  of  redemption  in  the  lands  held  by  him  in  mortgage 
upon  an  execution  issued  upon  a judgment  recovered  upon 
the  covenant  contained  in  the  mortgage  for  the  mortgage 
debt,  he  must  pay  whatever  he  bids,  be  it  one  dollar  or  $500, 
to  the  mortgagor,  and  take  the  mortgaged  lands  in  satis- 
faction of  his  debt.  Whatever  his  bid  is,  it  must  be  for 
the  equity  of  redemption,  that  is  for  the  estate  in  excess  of 
the  mortgage. 
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In  the  case  before  us  there  is  no  alternative  that  I can 
■see  but  that  the  sale  was  either  wholly  void,  and  the  mort- 
gagee came  into  the  position  of  a mortgagee  in  possession, 
or  else  he  has  acquired  the  mortgaged  premises  released 
of  all  equity  of  redemption  in  consideration  of  the  amount 
which  he  bid,  and  this  latter  was  very  far  from  his  inten- 
tion; but  in  either  case  the  plaintiffs’  title  to  the  75  acres 
was  left  untouched,  and  therefore  they  must  recover  in 
this  action. 

I was  of  opinion  at  the  trial,  and  still  am,  that  the  defen- 
dant failed  to  establish  the  defence  upon  equitable  grounds 
upon  which  he  relied. 

The  verdict  for  the  plaintiffs  will  therefore  stand. 

Hagarty,  C.  J. — I agree  in  the  result  arrived  at,  namely, 
that  the  sale  under  which  the  defendants  claim,  cannot 
be  supported. 


Rule  discharged. 
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The  Bank  of  Ottawa  y.  Harrington. 

Promissory  notes — President  of  club — Personal  liability. 

The  plaintiffs  sued  defendant  in  the  first  three  counts  of  the  declaration 
as  maker  of  three  several  promissory  notes  in  the  following  form : 
Two  months  after  date,  the  Carleton  Club,  promise  to  pay  to  the  order 
of  B.  $497.66,  for  value  received  : signed  by  defendant,  president  of 
the  club,  and  by  the  secretary.  The  fourth  count  alleged  that  defen- 
dant promised  the  plaintiffs  that  he  had  authority  from  the  members  of 
the  club  to  make  the  said  notes,  and  which,  if  the  plaintiffs  would  dis- 
count them,  they  should  be  paid  by  said  members  ; that  the  members 
never  authorized  defendant  to  make  the  said  notes  ; and  that  they  had 
refused  to  pay  or  be  held  responsible  therefor.  There  was  no  evidence 
of  any  promise  except  what  might  be  inferred  from  defendant’s  sig- 
nature as  president,  and  it  was  not  shewn  that  the  club  had  ever  repu- 
diated their  liability. 

Held , that  defendant  was  not  liable  on  the  fourth  count,  for  even  if  as  the 
plaintiffs  contended,  the  37  Vic.  ch.  34,  O.,  under  which  the  club  was 
incorporated,  did  not  authorize  the  making  of  notes,  this  was  a matter 
of  law  known  to  the  plaintiffs  as  well  as  to  defendant,  and  upon  which 
they  could  exercise  their  judgment. 

The  declaration  contained  six  connts. 

First  count : on  a promissory  note  made  by  the  defendant 
payable  to  W.  F.  Buchanan  or  order,  and  endorsed  to  the 
plaintiffs. 

Second  count : on  another  note  made  and  endorsed  in 
the  same  way. 

Third  count  /another  notehnade  by  the  defendant  to  the 
estate  of  said  Buchanan,  he  then  being  an  insolvent  debtor, 
and  endorsed  by  one  Eastwood,  as  his  assignee,  to  the 
plaintiffs. 

Fourth  count : that  the  defendant  was  a member  of  an 
association  of  certain  named  persons  then  in  good  credit, 
called  the  Carleton  Club,  occupying  rooms,  hiring  servants, 
and  purchasing  furniture,  merchandize,  wines,  and  viands,, 
for  their  entertainment ; and  they  made,  from  time  to  time, 
by-laws,  rules,  and  regulations  for  their  management : that 
the  defendant  was  their  president,  and  said  association 
having  purchased  wines  and  spirits  for  their  own  use 
from  one  W.  F.  Buchanan,  the  defendant,  in  consideration 
thereof,  made — 1.  A note  purporting  to  be  the  note  of  the 
said  Carleton  Club,  whereby  they  promised  to  pay  to  said 
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Buchanan’s  order  $497.69,  which  Buchanan  endorsed  to 
the  plaintiff.  2.  Another  note  in  the  same  form,  to  Bu- 
chanan, or  order,  for  $270.76,  endorsed  to  the  plaintiff.  3. 
Another  note  in  the  same  form,  payable  to  the  estate  of 
Buchanan  (he  being  an  insolvent)  and  Eastwood,  his  as- 
signee, for  $304,  and  endorsed  by  Eastwood  to  the  plaintiffs. 
And  the  plaintiffs  aver  that  the  defendant  so  made  and 
signed  these  notes  as  president  of  said  association,  and  pro- 
mised the  plaintiffs  that  he  had  authority  from  the  members 
of  the  said  club  to  make  said  notes,  and  that  if  the  plaintiffs 
would  discount  the  same  the  same  should  be  paid  by  the  said 
members  of  the  said  Carleton  Club.  But  the  plaintiffs  say 
that,  though  they  did  discount  the  same  for  the  defendant, 
they  have  not  been  paid : that  the  members  of  the  club 
never  did  by  by-law,  resolution,  or  otherwise  authorize 
the  defendant  to  make  the  said  notes  on  their  behalf,  and 
have  refused  to  pay  the  same,  or  to  be  held  responsible 
therefor,  &c. 

Fifth  count : the  common  counts  for  money  lent,  &c.,  to 
Buchanan,  alleging  an  assignment  in  writing  of  the  money 
payable  or  indebtedness  to  the  plaintiffs. 

Sixth  count : to  the  same  effect. 

Pleas  : denying  the  making  of  the  notes  in  the  first  three 
counts,  the  endorsements,  and  the  sufficiency  of  the  stamps. 

Twenty-five  pleas  in  all  were  pleaded,  every  allegation 
being  traversed. 

The  only  plea  requiring  notice  is,  that  the  Carleton  Club 
was  duly  incorporated  under  the  Ontario  Act,  37  Vie.,  ch. 
34,  respecting  benevolent,  provident,  and  other  societies, 
and  the  defendant  signed  as  president  and  not  with  the 
intent  of  binding  himself  personally,  and  that  he  was  au- 
thorized by  the  society  to  make  said  notes,  which  were  for 
debts  of  the  said  society. 

The  cause  was  tried  before  W.  A.  Ross,  Co.  J.,  sitting  for 
Burton,  J.  A.,  without  a jury,  at  Ottawa,  at  the  Fall 
Assizes  of  1877. 

There  was  an  association  of  gentlemen  at  Ottawa,  called 
the  “ Carleton  Club,”  formed  under  37  Vic.  ch.  34,  0.,  for 
62 — YOL.  XXVIII  c.p. 
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the  avowed  objects  “ social  and  literary.”  The  date  of  for- 
mation was  30th  December,  1874. 

By  this  Act  the  parties  complying  with  the  prescribed 
forms  become  a body  corporate  and  politic,  with  all  the 
powers,  rights,  &c.,  vested  by  law  in  such  bodies. 

It  has  power  to  appoint  officers,  and  make  by-laws,  rules, 
or  regulations  for  its  government  and  conducting  the 
affairs.  It  may  hold  land  to  a named  value,  and  may  sell 
lease,  mortgage,  &c.,  such  lands.  No  express  powers  are 
given  to  make  notes  or  any  other  obligations. 

Under  its  rules  and  constitution  it  was  to  be  managed 
by  a committee  consisting  of  a president,  vice-president, 
treasurer,  and  nine  members,  elected  annually,  with  power 
to  regulate  the  internal  economy,  expenditure,  and  dis- 
posal of  funds,  &c.  All  articles  used  in  the  club  were 
ordered  by  that  or  a sub-committee. 

In  May,  1876,  the  defendant  was  elected  president  and 
Mr.  W.  F.  Buchanan  was  elected  one  of  the  managing  com- 
mittee. A debt  was  incurred  by  the  club  to  Buchanan  for 
wines  and  cigars.  It  was  proved  that  notes  were  from 
time  to  time  given  to  him  on  account. 

On  the  7th  February,  1877,  a note  was  given  in  this 
form — 

“ Ottawa,  7 Feb.,  1877. 

“ Two  months  after  date  the  Carleton  Club  promises  to 
pay  to  the  order  of  W.  F.  Buchanan,  at  the  Ontario  Bank, 
Ottawa,  $497.69,  for  value  received. 

Signed,  “ T.  D.  Harrington,  President. 

Signed,  “ E.  Waldo,  Sec’y. 
Endorsed  “W.  F.  Buchanan.” 

On  the  12th  February,  1877,  another  note  was  given  in 
the  same  form. 

On  17th  March  another  note,  in  the  same  form,  was 
given,  but  payable  to  the  order  of  the  estate  of  W.  F. 
Buchanan,  and  it  was  endorsed  to  the  plaintiffs  by  Bu- 
chanan’s assignee  in  insolvency. 

Several  previous  notes  had  been  given  to  Buchanan  in 
the  same  form,  all  apparently  discounted  by  him  ; and  it 
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was  proved  that  the  club  was  in  the  constant  habit  of 
giving  notes,  after  the  amounts  had  been  passed  by  the 
committee. 

On  March  17th,  a sum  of  $362  was  paid  to  the  assignee, 
Eastwood,  by  cheque  from  the  club,  signed  by  the  defen- 
dant as  president,  and  by  the  treasurer.  This  was  at  the 
date  of  one  of  the  notes  in  suit. 

About  6th  or  7th  May,  1877,  the  club  was  closed,  and 
it  appeared  from  the  evidence  that  it  was  insolvent. 

One  of  the  Buchanan  notes  was  produced,  signed  by 
Wm.  Wilson,  acting  president. 

A resolution  was  passed  authorizing  him  to  act  in  all 
matters,  including  the  making  and  renewing  of  notes  and 
signing  cheques,  &c.,  as  president,  during  the  absence  of 
that  officer.  This  appeared  to  have  been  passed  by  the 
managing  committee. 

It  did  not  appear,  as  far  as  Dr.  Wilson’s  evidence  was 
concerned,  that  he  was  aware  of  any  by-law  or  resolution 
authorizing  the  president  to  sign  notes. 

The  plaintiffs  never  had  any  communication  with  the 
defendant  until  after  all  the  notes  were  due.  A letter  of 
his,  dated  17th  May,  was  produced,  but  not  the  letter  to 
which  it  was  an  answer.  Nothing  turned  on  it. 

The  plaintiffs  abandoned  the  fifth  and  sixth  counts. 

The  learned  J udge  held  that  the  plaintiffs  had  failed  to 
prove  the  first,  second,  and  third  counts,  but  that  they  had 
made  out  a jprimd  facie  case  on  the  fourth  count.  On  this 
count  he  entered  a verdict  forthe  plaintiffs,  for  $1107.33,  with 
leave  to  them  to  move  to  have  a verdict  entered  for  them 
on  the  first,  second,  and  third  counts,  if  entitled  in  law,  and 
with  leave  to  the  defendant  to  move  to  have  a verdict 
entered  for  him  on  the  fourth  count,  or  a non-suit ; and 
a verdict  for  the  defendant  was  entered  on  all  counts  ex- 
cept the  fourth. 

In  Michaelmas  Term,  November  21,  1877,  Robinson,  Q. 
C.,  obtained  a rule  nisi  under  the  Law  Reform  Act,  to  enter 
a verdict  for  the  defendant,  or  a nonsuit. 
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In  this  term, February  8,1 878, 56£/mw6,Q.C., shewed  cause. 
The  only  question  to  be  discussed  is  that  arising  on  the  fourth 
count.  The  defendant’s  signature  as  president  must  be 
deemed  to  be  the  same  as  if  he  had  signed  as  agent,  and 
imports  that  the  club  was  a corporation  empowered  to  make 
notes,  and  that  he  had  authority  to  sign  for  the  club  and  to 
render  them  liable.  The  club  never  was  incorporated.  The 
Act  37  Vic.  ch.  34, respecting  benevolent, provident, and  other 
societies,  does  not  apply  to  an  institution  of  this  character 
If  then  the  club  was  not  incorporated  it  had  no  power  to 
make  notes,  and  could  not  be  held  liable,  but  defendant 
would  be  liable  as  agent  for  his  misrepresentation  : Weeks 
v.  Propert,  L.  R.  8 C.  P.  427.  The  defendant,  however, 
contends  that  the  misrepresentation  is  one  of  law  and  not 
of  fact,  of  which  the  plaintiff  must  be  assumed  to  have  had 
notice,  but  this  rule  only  applies  where  the  incorporation 
is  by  special  Act  of  Parliament,  and  not,  as  here,  by  letters 
patent.  If,  however,  the  club  was  incorporated,  the  by- 
laws do  not  authorize  the  making  of  notes,  and  such  power 
cannot  be  implied.  The  defendants  further  contend  that 
the  representation  was  not  made  to  the  bank  but  to 
Buchanan;  but  it  was  a continuing  representation,  of  which 
the  bank  can  avail  themselves  ; Laing  v.  Taylor , 26  C.  P. 
416 ; Dutton  v.  Marsh , L.  R.  6 Q.  B.  361  ; Robertson  v. 
Glass,  20  C.  P.  252  ; Alexander  v.  Sizer,  L.  R.  4 Ex.  102 ; 
Collen  v.  Wright,  7 E.  & B,  301,  8 E.  & B.  647;  Richardson 
v.  Williamson,  L.  R.  6 Q.  B.  276  ; National  Bank  of  Aus- 
tralasia v.  Cherry,  L.  R.  3 P.  C.  24. 

Robinson,  Q.  C.  contra.  There  is.no  personal  liability 
here.  The  notes  are  made  so  as  to'  avoid  it,  for  the 
promise  to  pay  is  made  by  the  Carleton  Club,  and  not 
by  the  defendant.  The  evidence  failed  to  establish  the 
allegations  containd  in  the  fourth  count.  The  defendant 
made  no  promise  or  representation,  and  the  club  have 
never  repudiated  their  liability.  The  Act,  37  Vic.  ch.  34 
authorized  the  incorporation  of  the  club,  and  it  had  author- 
ity to  give  notes ; but  even  if  it  did  not  authorize  such  in- 
corporation, the  question  is  one  of  law  and  not  of  fact. 
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which  the  plaintiffs  mnst  be  assumed  to  have  been  aware  of, 
and  to  have  exercised  their  judgment  upon,  and  therefore 
there  can  be  no  liability.  There  never  was  any  misrepre- 
sentation. The  notes  were  given,  not  to  the  plaintiff,  but 
to  Buchanan,  who  was  a member  of  the  club,  and  one  of  its 
managing  committee,  and  had  full  knowledge  of  all  the 
circumstances : Beattie  v.  Lord  Ebury,  L.  R.  7 Ch.  777,  L. 
R.  7 H.  L.  102 ; Robertson  v.  Glass,  20  C.  P.  252 ; Gilbert 
v.  McAnnany,  28  U.  C.  R.  384 ; Thompson  v.  Feeley,  41  U. 
C.  R.  229  ; R.  & J.,  Big.  478  ; Angell  & Ames  on  Corpor- 
ations, 10th  ed.,  p.  296,  sec.  293,  et  seq.\  Bindley  on  Part- 
nership, 3rd  ed.,  vol.  i.,  360-1,  381;  Rashdall  v.  Ford,  L.  R. 

2 Eq.,  750.  The  case  of  Weeks  v.  Propevt,  L.  R.  8 C.  P.  427, 
is  clearly  distinguishable.  The  question  there  was  one  of 
mixed  law  and  fact.  The  directors  had  authority  to  borrow 
money  to  a limited  extent,  and  they  exceeded  the  limit,  of 
which  the  plaintiffs  had  not  nor  could  be  assumed  to  have 
any  knowledge. 

March,  9,  1878.  Hagarty,  C.  J.,  delivered  the  judgment 
of  the  Court. 

The  notes  sued  upon  do  not  import  any  individual  lia- 
bility. The  Carleton  Club,  not  the  defendant,  promises  to 
pay,  and  defendant  signs  as  president,  countersigned  by 
the  secretary. 

The  notes  were  given  to  Buchanan,  a member  of  the 
managing  committee,  who  of  course  possessed  the  same 
knowledge  of  all  the  facts  as  the  defendant.  Buchanan  could 
have  sued  the  club  for  the  goods  supplied  by  him,  and  the 
club  could  have  had  no  defence  on  the  executed  consider- 
ation. At  his  desire,  and  for  his  benefit  or  accommodation, 
we  may  assume  these  notes  were  given  in  contemplation 
of  his  raising  money  on  them. 

As  between  the  defendant  and  Buchanan,  we  do  not  see 
the  slightest  ground  for  assuming  that  the  defendant  either 
did  incur  or  intended  to  incur  any  personal  liability  what- 
ever. The  defendant  would  know  that  Buchanan  would 
negotiate  the  paper,  and  probably  would  be  held  bound  to 
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the  representation  that  he  was  president  of  the  club  and 
signed  as  such. 

The  undertaking  on  which  he  is  now  sought  to  be  held 
liable  is  alleged  thus  in  the  fourth  count : that  he  “ pro- 
mised and  undertook  with  the  plaintiffs  that  he  had 
authority  from  the  members  of  said  club  to  make,  sign,  and 
deliver  the  said  several  notes,  and  that  if  the  plaintiffs 
would  discount  them,  the  same  should  be  fully  paid  and 
satisfied  by  the  said  members  of  the  said  Carleton  Club 
with  averments  that  the  members  never  authorized  the 
defendant  by  by-law,  resolution,  or  otherwise,  to  make  the 
notes  for  or  on  their  behalf,  and  said  members  have  refused 
to  pay  or  be  held  responsible  for  the  same. 

There  is  no  evidence  whatever  that  the  members  of  the 
club  have  ever  denied  or  repudiated  these  notes  as  valid 
obligations.  On  the  contrary,  at  the  last  meeting,  when 
the  assets  and  liabilities  were  considered  and  discussed, 
these  notes  appear  amongst  the  liabilities,  and  Dr.  Wilson 
states  that  he  heard  no  objection  to  the  notes  as  authorized 
by  the  club. 

We  must  treat  this  case  without  reference  to  any  sug- 
gestion of  the  inability  of  the  club  to  pay  its  debts.  No 
suit  has  been  brought  against  them  as  a club,  nor  any  evi- 
dence from  which  any  conclusion  can  be  drawn  that  they 
would  disclaim  liability. 

As  a mere  conclusion  of  fact,  we  should  find  on  this  evi- 
dence that  the  members  never  have  refused  to  be  held 
responsible,  as  averred  in  the  count. 

But  it  was  argued  before  us  that  we  should  draw  such 
conclusion  from  the  fact  that  the  club  was  not  authorized 
to  give  notes.  This  was  a matter  of  legal  conclusion, 
equally  known  to  the  payee  and  endorsees  as  to  the  defen- 
dant, and  they  could  equally  exercise  their  judgment 
thereon.  The  defendant  personally  did  nothing  but  put 
his  name  as  president  to  the  notes,  and  it  was  proved  that 
it  was  the  constant  practice  so  to  do,  and  the  manner  in 
which  the  managing  committee  seem  to  have  obtained  their 
supplies.  Neither  expressly  nor  by  any  implication  did 
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defendant  ever  promise  that  the  members  would  pay  the 
notes  at  maturity. 

Even  if  we  assume  that  the  legal  effect  of  what  defen- 
dant did  was  to  warrant  that  he  had  authority  from  the 
members  to  make  the  notes,  we  are  of  opinion  that  such 
warranty  did  not  extend  to  the  legal  or  statutable  right  of 
the  club,  as  such,  to  make  notes,  and  that  at  all  events  the 
plaintiffs  would  have  to  prove  a repudiation  of  liability  by 
the  club.  It  would  be  a singular  result  if  the  defendant 
here  was  held  liable  as  warranting  his  authority  to  bind 
the  club,  and  then  a recovery  had  against  the  latter  based 
on  defendant’s  act. 

The  leading  case  on  this  subject  is  Collen  v.  Wright , 7 
E.  & B.  301,  8E.  &B.647. 

It  is  commented  in  a very  late  case,  Dickson  v.  Reu- 
ters Telegraph  Co.,  L.  R.  3 C.  P.  D.  1,  in  Appeal  from  2 
C.  P.  D.  62. 

Bramwell,  L.  J.,  says,  at  p.  5,  “ Collen  v.  Wright  7 E.  & 
B.  301,  in  Ex.  ch.  8 E.  & B.  647,  establishes  a separate 
and  independent  rule,  which,  without  using  language 
rigorously  accurate,  may  be  thus  stated  : if  a person 
requests  and,  by  asserting  that  he  is  clothed  with  the 
necessary  authority,  induces  another  to  enter  into  a negotia- 
tion with  himself  and  a transaction  with  the  person  whose 
authority  he  represents  that  he  has,  in  that  case  there  is  a 
contract  by  him  that  he  has  the  authority  of  the  person 
with  whom  he  requests  the  other  to  enter  into  the  trans- 
action.” 

Brett,  L.  J.,  at  p.  8,  states  the  rule  to  be:  “ Where  a person, 
either  expressly  or  by  his  conduct,  invites  another  tonegotiate 
with  him  upon  the  assertion  that  he  is  filling  a certain 
character,  and  a contract  is  entered  into  upon  that  footing, 
he  is  liable  to  an  action  if  he  does  not  fill  that  character  ; 
but  the  liability  arises  not  from  the  misrepresentation 
alone,  but  from  the  invitation  to  act  and  from  the  acting  in 
consequence  of  that  invitation.  Therefore  the  decision  in 
Collen  v.  Wright  does  not  establish  an  exception  to  the 
rule  that  an  innocent  misrepresentation  does  not  form  the 
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ground  of  an  action.”  See  also  the  judgment  of  Cotton, 
L.  J. 

Weeks  v.  Propert , L.  R.  8 C.  P.  427,  cited  by  Mr. 
Bethune,  may  be  referred  to.  Railway  directors  having 
exhausted  their  borrowing  powers,  advertised  for  loans  on 
debentures.  The  plaintiff  lent  the  money  on  this,  receiv- 
ing a debenture,  afterwards  declared  void  in  Chancery. 
They  were  held  personally  liable,  (p.  439),  as  they  knew  the 
borrowing  power  had  been  fully  exercised,  a fact  unknown 
to  the  plaintiff,  and  representing  they  had  power  to  issue 
debentures  so  as  to  bind  the  company. 

The  judgment  of  that  great  lawyer,  Sir  George  Mellish, 
in  Beattie  v.  Lord  Ebury , L.  R.  7 Ch.  777  at  p.  798,  is  very 
instructive,  and  points  out  very  clearly  the  difference  be- 
tween a misrepresentation  of  law  and  of  fact.  He  says  at 
p.  800  : “ If  the  person  who  deals  with  the  agent  is  fully 
aware  in  point  of  fact  what  the  extent  of  the  authority  of 
the  agent  is  to  bind  his  principal,  but  makes  a mistake  as 
to  whether  that  authority  is  sufficient  in  point  of  law  or 
not,  under  those  circumstances  I have  no  doubt  the  agent  is 
not  liable.” 

This  decision  was  affirmed  very  elaborately  in  the  Lords, 
L.  R.  7H.L.102.  The  judgments  of  Lords  Cairns,  Chelmsford, 
and  Hatherley  are  very  full.  The  Chancellor  comments  on 
National  Bank  of  Australasia  v.  Cherry , L.  R.  3 P.  C.  24. 
Directors,  who  were  not  a majority,  and  by  the  Act  had  no 
right  to  bind  the  company,  sent  the  bankers  a letter  in  which 
they  stated  that  a particular  person  had  been  legally 
appointed  manager,  and  was  authorized  to  draw  cheques. 
At  that  time  the  account  had  been  overdrawn,  and  the 
manager  had  not  been  legally  appointed.  “ It  was  a state- 
ment false  in  fact  and  erroneous  in  law  that  he  had  au- 
thority to  draw  cheques  on  the  bankers  or  bind  the 
company.” 

We  think  the  evidence  shews  that  whether  the  law 
allowed  or  did.  not  allow  the  Carleton  Club  to  bind  itself 
by  promissory  notes,  it  was  in  the  constant  habit  of 
giving  such  notes  for  supplies,  and  of  retiring  and  renewing 
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the  same : that  the  managing  committee  and  the  members 
generally  believed  they  had  such  powers  and  acted  on  such 
belief : that  the  defendant  fully  believed  in  his  right  to 
sign  a note  of  the  club  as  president : that  if  any  mistake 
or  error  was  made  it  was  wholly  a mistake  of  law  and  not 
of  fact ; and  that  the  bank  which  dealt  and  trafficked  in 
these  notes  was  as  well  able  as  the  defendant  to  know 
what  the  law  was. 

We  also  think  that  there  is  no  ground  for  assuming  that 
the  club  or  its  members  have  ever  repudiated  liability  on 
these  notes,  or  intend  so  to  do. 

We  think  the  rule  must  be  absolute  to  enter  a verdict  for 
•defendant. 

Rule  absolute. 


63 — vol.  xxvi  n c.p. 
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Junkin  v.  Strong. 

Title  by  possession  of  part  of  adjoining  lot — Estoppel  against  setting  up 
title  thereto. 

In  1836,  the  plaintiff  became  the  owner  of  and  went  to  reside  on  lot  22,  but 
by  mistake  occupied  the  four  acres  in  question,  being  part  of  lot  23,  a» 
part  of  lot  22,  and  as  such  in  1838  cleared  and  fenced  it  In  1868  the 
plaintiff’s  son,  who  had  always  resided  on  lot  22  with  his  father  and  for 
many  years  bad  worked  it,  purchased  with  the  plaintiff’s  knowledge  and 
assent  lot  23,  which  he  worked  jointly  with  lot  22,  the  whole  crop  going 
to  the  father  to  do  as  he  liked  with.  Iu  1875  the  son  sold  lot  23  to  the 
defendant,  the  land  in  question  still  and  for  a long  time  thereafter  con- 
tinuing within  the  plaintiff’s  fence.  There  was  some  evidence  given  to 
shew  that  the  plaintiff  had  warned  his  son  that  he  would  never  own  the 
piece  in  question,  but  it  did  not  clearly  appear  whether  this  was  at  the 
time  of  or  after  the  purchase. 

Reid,  Gwynne,  J.,  doubting,  that  there  was  nothing  in  the  evidence,  more 
fully  set  out  in  the  case,  to  shew  that  the  plaintiff  by  his  acts  or  conduct 
had  ever  led  to  the  belief  that  he  did  not  intend  to  assert  his  possessory 
title  to  the  land  in  question,  or  that  he  had  abandoned  it,  so  as  to  estop 
him  in  equity  from  afterwards  claiming  it. 

This  was  an  action  of  ejectment  tried  before  Hagarty,. 
C.  J.,  without  a jury,  at  Lindsay,  at  the  Fall  Assizes  of 
1877. 

The  dispute  was  in  respect  of  a small  strip  of  land  of 
about  four  acres,  part  of 'the  west  half  of  lot  23  in  the 
fourth  concession  of  Yerulam. 

The  plaintiff  became  the  proprietor  of  lot  22,  and  went 
to  reside  on  it  in  1836.  The  land  was  then  in  a state  of 
nature,  and  by  mistake  he  occupied  the  land  now  in  ques- 
tion, believing  it  to  be  part  of  lot  22.  He  cleared  and 
fenced  it  about  the  year  1838.  His  son  John,  from  whom 
the  defendant  afterwards  purchased,  was  living  with  his 
father,  and  worked  this  piece  of  land  as  part  of  his  father’s 
farm.  About  the  year  1868  John  Junkin  purchased  lot 
23  from  Trinity  College,  so  that  for  thirty  years  the 
plaintiff  had  been  in  possession  of  these  four  acres,  claim- 
ing them  as  his  own,  and  had,  for  all  that  appeared  at  the 
trial,  acquired  a title  by  the  Statute  of  Limitations. 

The  following  are  extracts  from  the  evidence  of  what 
took  place  when  J ohn  bought : — 

The  plaintiff  said  : — “George  Bick  found  out  who  was  the 
owner  first;  he  is  my  brother-in-law;  between  my  son 
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and  he  they  bought  it.  When  my  son  went  to  buy,  “ Now,, 
Johnny,”  said  I,  “ recollect  you  will  never  own  that  corner ; 
I will  keep  that  till  I die”.  I knew  he  had  bought  lot  23 
and  had  cleared  on  it  there.  He  was  working  both  places 
then  ; we  were  all  living  together ; it  was  my  stock,  horses,, 
and  so  forth,  that  were  used.” 

George  Bick,  called  by  the  defendant,  said  : “ I negotiated 
the  purchase  for  him  (John  Junkin)  from  Trinity  College. 
The  old  man  knew  that  I was  purchasing  it  at  that  time ; 
I think  before  purchasing  it.” 

John  Junkin  stated : “ I am  a son  of  the  plaintiff ; it 
was  I that  bought  the  land  from  Trinity  College.  I went 
into  possession  and  worked  it  after  that,  including  the 
four-acre-field  now  in  question.  I worked  this  piece  in 
dispute  all  the  time.  I worked  it  ever  since  I have  been 
able  to  plough  ; I worked  it  until  after  I got  bad,  perhaps 
four  years.  After  I purchased  lot  23  I worked  it  all,  but 
the  crops  of  the  two  places  went  together ; I never  sepa- 
rated them  ; I just  allowed  father  to  do  what  he  liked 
with  the  crop.  After  I bought  the  lot  from  Trinity  College 
my  father  has  told  me  that  I would  never  own  that  piece 
as  long  as  he  lived ; I have  heard  him  say  so  repeatedly 
to  me ; that  was  after  I bought  the  land  a year  or  so,  until 
I sold  it  again.” 

The  foregoing  contains  the  whole  evidence  relating  to 
what  took  place  up  to  the  purchase  of  lot  23  by  the  son. 

Then  as  to  the  sale  by  John  Junkin  to  the  defendant,  so 
far  as  the  plaintiff  is  concerned  : — 

The  plaintiff  said  : “ The  sale  to  young  Strong  was  done 
privately.  About  a fortnight  after  I was  in  the  office  and 
asked  Mr.  Barron  if  this  affair  was  settled  between  my  son 
and  Strong,  and  he  said  yes,  and  the  money  paid.  I had 
very  little  talk  about  Strong  wanting  to  buy  from  my  son 
before  that.  Strong  said  my  son  was  wanting  too  much 
for  it.  I never  spoke  to  young  Strong  about  it  at  all  until 
he  bought  it.” 

George  Strong  stated  : “ I went  into  possession  of  the 
land  when  I bought,  and  began  working  on  it that  was. 
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the  winter  of  1875.  I made  the  bargain  with  John  at 
Fenelon  Falls.  I did  not  see  the  old  man  at  that  time.  I 
had  a conversation  with  him  the  following  winter  after  I 
bought.” 

John  Junlcin  said:  “ My  father  did  not,  that  I am 
aware  of,  know  that  there  was  bargaining  going  on  be- 
tween Strong  and  I.  I never  told  him.” 

The  defendant  also  claimed  under  a sale  of  the  said  west 
half  of  lot  23  for  taxes,  dated  23rd  February,  1873,  but  no 
deed  appeared  to  have  been  executed. 

The  learned  Chief  Justice  entered  a verdict  for  the 
plaintiff*. 

In  Michaelmas  Term,  November  19,  1877,  Hector  Cam- 
eron, Q.C.,  obtained  a rule  nisi,  under  The  Law  Reform 
Act,  to  set  aside  the  verdict  for  the  plaintiff,  and  to  enter 
a verdict  for  the  defendant. 

In  the  same  Term,  December  4,  1877,  M.  C.  Cameron, , 
Q.C.,  shewed  cause. 

Hector  Cameron , Q.C.,  contra. 

March  9,  1878.  Galt,  J. — As  respects  the  position 
of  the  plaintiff  and  his  son  at  the  time  when  the  latter 
became  the  purchaser  of  the  west  half  of  lot  23,  the  evi- 
dence is  not  very  distinct  as  to  whether  the  defendant 
then  knew  that  the  land  now  in  question  formed  part  of 
that  lot.  This  strip  was  enclosed,  and  had  been  worked 
as  part  of  lot  22  for  upwards  of  thirty  years  to  the  know- 
ledge of  the  son,  who  states  that  he  had  ploughed  it  ever 
since  he  could  plough.  If  the  plaintiff  was  not  aware  it 
was  part  of  lot  23  at  the  time  of  the  purchase  by  the  son, 
there  could  be  no  pretence  for  saying  that  the  plaintiff, 
knowing  that  these  four  acres  formed  part  of  lot  22.  and 
that  he  had  acquired  a title  to  them  by  possession,  stood 
by  and  allowed  the  son  to  purchase  them  from  Trinit}r 
College. 

The  principle  is  settled  that  if  a representation  be  made 
by  one  person  to  another  person  going  to  deal  in  a matter 
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of  interest  upon  the  faith  of  that  representation,  the  person 
shall  make  his  representation  good  if  he  knows  it  to  be 
false ; or,  as  was  said  by  Lord  Justice  Turner,  in  Olliver 
v.  King,  8 De  G.  McN..&  G.  110,  at  p.  118 : “ The  cases  in 
this  Court  are  abundantly  strong  upon  this  point,  that 
parties  who  by  their  silence  have  led  others  to  act  in 
opposition  to  their  rights,  cannot  afterwards  set  up  those 
rights  as  against  those  whom  they  have  induced  to  act 
in  opposition  to  them.” 

But  admitting  the  plaintiff  was  aware  that  the  four 
acres  were  part  of  lot  23,  the  son  must  have  known  it 
also,  as  it  is  incredible  that  he  should  have  remained  in 
ignorance  of  such  a circumstance,  having  lived  all  his  life 
on  the  land  and  working  on  it  ever  since  he  was  born. 

Is  there  anything  in  the  evidence  that  would  induce  a 
jury  to  believe  that  when  the  son  became  the  purchaser  of 
lot  23,  he  was  induced  to  do  so  by  either  the  representation 
or  silence  of  his  father  respecting  this  piece  of  land  ? 
There  is  no  evidence  whatever  on  the  part  of  the  son  to 
this  effect,  while  the  plaintiff  swears  that  before  the  pur- 
chase was  made  he  warned  him  that  he  would  keep  that 
corner  till  he  died.  The  son  admits  that  the  plaintiff  did 
say  so  several  times,  but  he  says  it  was  after  the  purchase 
was  made. 

If  the  plaintiff’s  evidence  is  believed,  there  is  no  ground 
for  saying  that  he  induced  his  son  to  make  the  purchase, 
concealing  from  him  the  fact  that  he  claimed  the  four  acres 
by  possession. 

I certainly  entertain  that  opinion,  and  have  arrived  at 
this  conclusion  for  the  following  reasons  : It  is  admitted 
by  the  son  that  his  father  made  this  observation  to  him 
several  times,  but  he  says  after  the  purchase.  It  is  there- 
fore undisputed  that  it  was  made.  The  parties  were  living 
together,  not  as  strangers,  but  as  father  and  son,  and  both 
knew  that  the  strip  in  question,  which  was  enclosed  and 
worked  as  part  of  lot  22,  formed  part  of  lot  23.  The  pur- 
chase of  lot  23  was  a matter  no  doubt  of  great  interest  to 
both  parties,  and  no  doubt  was  the  subject  of  much  discus- 
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ision  between  them  ; and  it  appears  to  me  much  more 
probable  that  the  plaintiff,  intending  to  claim  the  land, 
should  have  told  his  son  so  before  the  purchase  was  made, 
than  to  have  waited  until  the  transaction  was  completed. 
The  plaintiff’s  evidence  on  this  point  is,  “ When  my  son 
went  to  buy,  ‘Now  Johnny,’  says  I,  ‘recollect  you  will 
never  own  that  corner ; I will  keep  that  till  I die’ ; I knew 
he  had  bought  23;  had  cleared  on  it  then;  he  was  working 
both  places  then.” 

It  may  be  said  that  the  latter  part  of  the  sentence  con- 
tradicts the  former,  and  shews  that  it  was  not  until  after 
the  purchase  was  completed  that  the  claim  was  made.  This 
is  so,  but  the  first  clause  is  clear,  and  can  have  reference 
only  to  a conversation  before  that  event. 

Apart,  however,  from  this  contradiction,  I can  see  no 
•evidence  whatever  that  the  plaintiff  induced  his  son  to 
purchase  under  any  representation  made  to  him,  or  by 
any  thing  that  can  be  said  to  have  been  an  admission  that 
if  he  did  so  he  would  acquire  a right  to  this  land.  The 
strip  was  in  the  actual  possession  of  the  father,  and  had 
been  so  for  thirty  years,  and  the  son  knew  it. 

If  there  was  any  concealment  in  the  case  at  all,  it  was 
as  much  on  the  side  of  the  son  as  of  the  father.  It  is  not 
pretended  that  the  former  before  purchasing  ever  gave  the 
latter  to  understand  that  he  would  make  any  claim  so  as 
to  elicit  from  the  latter  an  assertion  of  his  right. 

In  my  opinion,  therefore,  there  is  nothing  in  this  case  to 
affect  the  plaintiff  by  the  equitable  principle  above  set 
forth. 

As  to  the  dealing  between  the  son  and  the  defendant,  it 
is  not  pretended  that  the  plaintiff  in  any  way  interfered, 
nor  does  he  appear  to  have  known  of  the  sale  until  after 
it  had  been  completed ; the  most  that  can  be  said  is  that  he 
knew  there  was  a treaty  going  on  between  his  son  and  the 
defendant,  but  he  does  not  appear  to  have  been  consulted 
about  it,  and  moreover,  at  the  time  when  the  defendant 
purchased  he  was  aware  that  the  strip  in  question  was 
fenced  and  occupied  as  part  of  lot  22. 
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Hagarty,  C.  J. — I very  much  regret  that  there  should  be 
any  difference  of  opinion  amongst  us  as  to  this  case,  as  I 
cannot  help  thinking  that  it  arises  from  a misconception  of 
matters  of  fact. 

I tried  the  case,  and  have  very  carefully  considered  the 
evidence  since  the  trial. 

I think  it  clear  beyond  question  that  for  nearly  thirty 
years,  and  until  long  after  the  defendant  had  purchased 
lot  23,  the  small  bit  of  land  in  dispute  was  included  in  the 
fence  of  lot  22  : that  the  plaintiff  never  ceased  to  be  in 
possession  of  it ; and  that  his  son,  the  defendant’s  vendor, 
never  was  in  possession  of  it. 

He  worked  it  for  some  time  jointly  with  his  own  lot 
23,  but  it  was  always  enclosed  as  part  of  22,  and  he  was 
not  working  it  on  his  own  account;  he  lived  with  his 
father,  the  crop  of  both  lots  going  together,  and  his  father 
doing  as  he  liked  with  the  crop. 

It  seems  to  me  the  father  was  never  out  of  possession, 
and  the  son  was  never  in  possession  in  a sense  in  any  way 
interfering  with  or  interrupting,  or  inconsistent  with  his 
father’s  possession. 

The  plaintiff  on  the  evidence  had  a complete  title  by 
possession. 

No  question  was  raised  either  at  the  trial  or  in  term  as  to 
his  original  entry  being  with  or  without  the  owner’s 
knowlege,  and  I cannot  allow  it  to  influence  my  judgment 
now. 

Then  what  has  the  plaintiff  done  to  divest  himself  of 
his  estate  ? 

The  purchase  by  his  son  of  lot  23,  while  living  with  him 
and  with  his  full  knowledge  and  assent,  or  even  at  his 
suggestion,  does  not  raise  any  equity  intelligible  to  my 
mind  against  his  right. 

His  possession  of  this  piece,  enclosed  within  his  own 
fence,  was  patent.  Why  should  he  be  bound  to  make  any 
special  communication  to  his  son  of  any  matter  which  the 
son  knew  as  well  as  he  did  ? 

There  is  no  pretence  for  saying  that  the  father  made  any 
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representation  as  to  giving  up  the  piece,  or  inducing  the 
son  to  purchase  by  the  admission  that  it  truly  belonged  to 
lot  23. 

I can  easily  understand  the  case  of  a man  standing  by 
and  letting  or  encouraging  another  to  buy  a lot,  and  after- 
wards setting  up  a claim  to  a parcel  of  that  lot  apparently 
embraced  within  its  own  fences.  But  here  it  was  the 
opposite.  Every  one  could  see  that  it  was  enclosed  in  the 
plaintiff’s  fence,  in  his  actual  occupation,  used  as  part  of 
his  own  land. 

I repeat  I can  see  no  intelligible  equity  in  holding  that 
the  owner  and  occupant  of  lot  22,  who  has  enclosed  within 
his  fence  and  in  his  full  possession  a small  strip  of  lot  23 
for  the  full  statutable  period,  and  entitled  thereto  as  against 
all  the  world,  is  bound  to  tell  any  person  who  as  he  knows 
is  about  purchasing  23,  that  he  intends  to  insist  on  his 
possessory  title — the  intending  purchaser  seeing  and  know- 
ing of  the  existing  encroachment. 

If  there  be  such  an  equity,  it  is  too  subtle  for  my  under- 
standing. 

I cannot  see  in  the  evidence  in  this  case,  viewed  in  the 
most  unfavourable  light,  and  assuming  every  contested 
point  against  the  plaintiff,  anything  whatever  to  shew  any 
intention  on  his  part  not  to  insist  on  holding  the  piece  of 
land  then  within  his  fence,  or  any  even  tacit  encourage- 
ment to  his  son,  or  any  one  else,  to  change  his  position  or 
incur  any  burden  on  the  idea  that  the  plaintiff  would 
abandon  the  land  which  all  the  world  could  see  was  within 
his  own  fence. 

I repeat  that  it  seems  to  me  the  whole  difference  of 
opinion  arises  from  a mistaken  assumption  that  the  father 
was  ever  out  of  visible  possession,  or  the  son  in  any  pos- 
session inconsistent  with  such  visible  possession  of  the 
plaintiff.  The  lease  to  the  defendant’s  father,  by  the  plain- 
tiff, of  the  two  lots  made  no  difference.  The  piece  always 
remained  within  the  fences  of  plaintiff’s  lot.  The  marking 
out  by  the  pickets  and  the  statements  proved  by  defendant 
and  Curtis  were  all  after  defendant’s  purchase. 
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Without  seriously  shaking  some  of  the  most  important 
rules  as  to  the  title  and  possession  of  real  estate,  I cannot 
see  my  way  to  yielding  to  the  alleged  equity. 

As  to  the  tax  title,  it  has  accrued  since  the  trial,  and 
cannot  affect  the  decision  of  this  case.  I express  no  opinion 
as  to  its  probable  effect. 

I think  the  defendant’s  rule  must  be  discharged. 

Gwynne,  J. — I had  prepared  a judgment  expressive  of 
an  opinion  I had  formed  that  there  are  circumstances  in 
this  case  which  do  call  for  the  interposition  of  the  equitable 
jurisdiction  of  this  Court  in  favour  of  the  defendant,  to  res- 
train the  plaintiff  from  asserting  against  his  son’s  assignee 
the  bare  title  by  possession  under  which  he  claims  the 
little  piece  of  land  in  question,  and  endeavouring  to  explain 
the  foundation  upon  which  that  opinion  was  formed;  but 
as  my  learned  brothers  have  formed  so  very  strong  an  opin- 
ion that  there  has  been  no  foundation  laid  for  the  applica- 
tion of  equitable  principles  in  favour  of  the  defendant,  I 
have  no  doubt  they  must  be  right : and  as  the  verdict  in 
this  case  affects  only  a question  of  costs,  as  I presume  the 
defendant  can  recover  in  another  action,  upon  the  tax  title 
deed,  if  indeed  the  property  be  worth  any  further  contest* 
I think  in  a matter  affecting  costs  alone  I should  yield  my 
opinion  to  that  of  my  learned  brothers. 

Rule  discharged. 
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Boice  et  al.  v.  O’Loane. 

Action  on  judgment — Limitation — 38  Vic.  ch.  16,  sec.  11,  0. 

To  an  action,  commenced  on  November  16th,  1877,  on  a judgment  recovered 
on  November  17th,  1857,  the  defendant  pleaded  that  the  alleged  cause  of 
action  did  not  accrue  within  ten  years  before  suit. 

Held  by  Gwynne,  J.,  plea  good,  for  that  the  38  Vic.  ch.  16,  sec.  11,  0., 
applied  to  all  judgments. 

Action  commenced  on  November  16th,  1877,  on  a judg- 
ment recovered  on  November  17th,  1857,  for  £771  7s.  6d., 
amounting  to  $3,085.  50. 

Fourth  plea : That  the  alleged  cause  of  action  did  not 
accrue  within  ten  years  before  this  suit. 

To  this  plea  the  plaintiffs  demurred,  on  the  grounds  : 

1.  The  said  plea  is  no  answer  to  the  declaration,  in  this, 
that,  as  appears  by  the  declaration,  and  as  is  admitted  by 
the  plea,  this  action  is  brought  upon  a specialty  debt  of 
the  defendant  to  the  plaintiffs,  and  such  an  action  might 
and  may  lawfully  be  commenced  and  sued  within  twenty 
years  after  the  cause  of  such  action  arose,  or  within 
twenty  years  after  any  acknowledgment  be  made  by 
the  person  liable  by  virtue  of  such  specialty  in  manner 
indicated  by  the  statute  in  that  behalf. 

2.  That  this  action  having  been  commenced  and  sued 
upon  a specialty  debt  due  by  the  defendant  to  the  plain- 
t ffs,  the  plaintiffs  are  not  barred  by  law  from  commencing 
and  prompting  the  same  merely  by  reason  that  the  cause 
of  such  action  did  not  accrue  within  ten  years  before  this 
suit. 

On  February  3rd,  1878,  the  demurrer  was  argued,  before 
Gwynne,  J.,  sitting  alone. 

Osier,  for  the  plaintiffs. 

J.  E.  Rose,  contra. 

February  12,  1878.  Gwynne,  J. — Our  Provincial  Legis- 
lature by  4 Wm.  IV.  ch.  1,  sec  43,  adopted  verbatim,  and 
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enacted  as  the  law  of  this  Province,  the  40th  section,  of 
the  Imperial  Statute,  3 & 4 Wm.  IV.  ch.  27,  save  as  to 
the  day  upon  which  the  Act  should  come  into  operation. 

By  the  43rd  section  it  was  then  enacted,  “ That  after 
the  said  first  day  of  July,  one  thousand  eight  hundred 
and  thirty-four,  no  action  or  suit  or  other  proceeding 
shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage,  judgment  or  lien,  or  otherwise  charged 
npon  or  payable  out  of  any  land  or  rent  at  law  or  in 
equity,  or  any  legacy,  but  within  twenty  years  next  after 
a present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a discharge  for  or  release 
of  the  same,  unless  in  the  meantime  some  part  of  the  prin- 
cipal money  or  some  interest  thereon  shall  have  been  paid, 
or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  by  whom  the 
same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent;  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought,  but  within  twenty 
years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  paj^ments  or  acknowledgments,  if  more  than  one 
was  given.” 

Now,  at  the  time  of  the  passing  of  this  Act  a judgment 
had  no  operation  as  any  lien  or  charge  whatsoever,  at  law 
or  in  equity,  upon  lands  within  the  Province;  nor  did  it  in 
any  way  affect  any  such  lands  in  any  other  sense,  save  that 
npon  the  judgment  and  default  in  levying  the  amount  out 
of  goods  and  chattels  of  the  judgment  debtor,  a writ  of 
fieri  facias  against  his  lands  might  be  sued  out,  under 
which  his  lands,  wherever  situate  in  the  Province,  might 
be  sold  until  thereby  the  judgment  should  be  paid  and 
satisfied. 

The  Legislature,  therefore,  in  adopting  this  section  from 
the  Imperial  Statute,  may  perhaps  be  treated  as  expres- 
sing their  opinion  that  this  mode  whereby  a judgment 
might  be  said  to  affect  lands,  afforded  sufficient  warrant  for 
the  Act  speaking  of  money  secured  by  a judgment  as  a 
charge  upon  or  payable  out  of  land.  But  whatever  may 
have  been  the  reasons  which  influenced  the  Legislature, 
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the  Act,  beyond  doubt,  prescribed  a period  beyond  which 
actions  upon  judgments  might  not  be  brought,  and  as  at  the 
time  the  Act  was  passed  there  was  no  difference  what- 
ever between  one  judgment  and  another,  as  to  the 
manner  in  which  they  could  be  said  respectively  to  affect 
lands,  it  follows  that  the  prescription  was  enacted  in  rela- 
tion to  all  judgments  equally  without  any  exception. 

Secs.  44  and  45  of  4 Wm.  IY.  ch.  1,  enacted  respectively 
the  precise  provisions  of  secs.  41  and  42  of  the  Imperial 
Act  3 & 4 Wm.  IY.  ch.  27. 

Upon  the  4th  March,  1837,  the  Provincial  Legislature 
by  the  Act  of  7 Wm.  IY.  ch.  3,  and  in  the  3rd,  4th  and  5th 
sections  of  that  Act,  enacted  in  identical  terms  the  pro- 
visions of  the  Imperial  Statute  3 & 4 Wm.  IY.  ch.  42. 

The  3rd  section  of  7 Wm.  IY.  ch.  3,  enacted  then  that 
all  actions  of  debt  for  rent,  upon  an  indenture  of  demise  or 
covenant  or  debt,  upon  any  bond  or  any  other  specialty, 
actions  of  debt,  or  scire  facias  upon  any  recognizance  should 
be  brought  within  ten  years  after  the  passing  of  that  Act, 
or  within  twenty  years  after  the  cause  of  such  actions  or 
suits,  but  not  after. 

Now  with  reference  to  the  Imperial  Statutes  it  was  held 
in  Watson  v.  Birch , 15  Sim.  523,  and  11  Jur.  198,  in  the 
year  1847,  that  all  judgments  came  under  3 & 4 Wm.  IY. 
ch.  27,  sec.  40,  and  not  only  such  as  affected  land  only. 

The  Vice-Chancellor  there  says,  11  Jur.,  at  p.  200:  “The 
language  of  the  statute  is,  that,  after  a given  day,  no  action 
or  suit  or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land 
or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within 
twenty  years,”  &c. 

Now  there  is  nothing  here  in  the  use  of  the  word  judg- 
ment that  of  necessity  points  to  a judgment  which,  depend- 
ing upon  a particular  state  of  the  assets  of  the  party 
indebted,  might  affect  land,  and  not  one  which  would 
operate  against  personal  estate.  It  seems  to  me  that  the 
Legislature  having  mentioned  these  three  things,  first,  a 
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mortgage,  then  a judgment  or  lien,  and  having  afterwards 
said,  “or  otherwise  charged  upon  or  payable  out  of  any  land 
or  rent,”  that  evidently  shews  there  should  be  no  proceed- 
ing on  a judgment  simply  after  twenty  years. 

In  Darby  & Bosanquet’s  Statutes  of  Limitations,  p. 
117,  attention  is  drawn  to  sections  of  the  two  Imperial 
Acts,  and  it  is  pointed  out  that,  in  so  far  as  the  time  of  the 
limitation  is  concerned,  as  it  is  fixed  at  twenty  years  in 
both  Acts,  no  difficulty  could  arise  as  to  it,  although  as  to 
rent  and  interest,  and  acknowledgments,  and  disabilities, 
the  Acts  being  different,  difficulties  have  arisen  as  to  how 
the  Acts  taken  together  should  be  construed. 

As  to  the  judgments,  however,  it  is  said:  “Judgments 
are  not  mentioned  in  the  3rd  sec.  of  ch.  42,  and  therefore 
the  40th  section  of  ch.  7,  “extends  to  all  proceedings  of  what 
kind  soever  for  enforcing  them,  including  the  writ  of  sci. 
fa.,  and  the  proceedings  substituted  for  that  writ  by  the 
Common  Law  Procedure  Act,  1852,  are,  of  course,  now 
included  in  the  limitation,”  citing  the  above  case  of  Watson 
v.  Birch,  and  Henry  v.  Smith,  4 Ir.  Eq.  502,  2 Dru.  & 
War  381,  and  O'Hara  v.  Creagh,  3 Ir.  Eq.  179. 

Now,  although  our  Statute  7 Wm.  IV.  ch.  3,  sec.  3, 
speaks  of  actions  of  covenant  or  debt  upon  any  bond  or 
other  specialty,  and  although  a judgment  is  a specialty  in 
the  sense  that  it  is  a security  by  record  fora  debt;  still 
provision  being  made  in  4 Wm.  IV.  ch.  1,  sec.  43,  for  that 
particular  specialty  called  a judgment,  and  there  having 
keen  no  distinction  at  the  time  of  the  passing  of  7 Wm. 
IV.  ch.  3,  in  this  Province,  between  one  judgment  and 
another  as  regards  their  manner  of  affecting  lands,  there 
can  be  no  doubt,  I think,  if  it  were  necessary  to  decide 
this  point,  that  the  Statute  4 Wm.  IV.  ch.  1,  sec.  43,  con- 
tinued in  force  with  precisely  the  same  operation  and  effect 
as  regards  judgments  after  the  passing  of  7 Wm.  IV.  ch.  3, 
as  it  had  before.  But,  as  already  observed,  the  period  of 
limitation  in  both  Acts  being  the  same,  it  would  make  no 
difference  in  the  decision  of  the  case  before  me  if  7 Wm. 
IV  should  be  regarded  as  having  wholly  repealed  4 Wm. 
IV  quoad  judgments. 
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Next  came  the  Act  of  1846,  9 Yic.  ch.  34,  the  13th  sec- 
tion of  which  enacted  “That  when  and  so  often  as  any 
judgment  shall  be  entered  up  in  any  suit  or  action  in  any 
Court  of  Record  in  Upper  Canada,  whereby  any  lands, n 
&c.,  “ within  the  same,  are  or  may  be  affected,  it  shall  and 
may  be  lawful  for  the  plaintiff  or  plaintiffs,  defendant  or 
defendants  in  such  action,”  &c.,  “ to  obtain  a certficate  of  the 
judgment  in  a form  given  in  the  Act,  from  the  clerk  of  the 
Court  in  which  the  judgment  is  entered,  and  to  register  it  in 
any  county  or  counties  wherein  any  lands  belonging  to  the 
parties  against  whom  such  judgment  is  entered  lie;  and,  upon 
being  registered,  it  was  enacted  that  such  judgment  from 
the  date  of  the  recording  the  same,  should  affect  and  bind 
all  the  lands,  &c.,  “ belonging  to  the  party  against  whom 
such  judgment  is  rendered,”  situate  in  the  county  in  which 
the  judgment  was  so  recorded,  “in  like  manner  as  the 
docketing  of  judgments  in  England  affects  and  binds 
lands .” 

The  framer  of  this  Act  overlooked  the  fact  that  the 
docketing  of  judgments  in  England  had  been  done  away 
with  by  the  Imperial  Statute  2 & 3 Yic.  ch.  11,  and  ac- 
cordingly our  Statute  9 Yic.  ch.  34,  was  amended  by  13 
& 14  Yic.  ch.  63,  whereby  it  was  enacted  that  every 
judgment  entered  against  any  person  in  any  Court  of 
Record  in  Upper  Canada  before  the  1st  of  January,  1851r 
and  registered  since  that  day,  or  which  thereafter  should 
be  registered,  should  affect  and  bind  all  lands  in  the  county 
in  which  the  judgment  should  be  registered,  belonging  to 
the  judgment  debtor,  “in  like  manner  as  a judgment  of 
any  of  Her  Majesty's  Superior  Courts  at  Westminster 
when  duly  docketed  would  have  bound  lands  before  the 
practice  of  docketing  judgments  had  been  discontinued  in 
England .” 

And  with  reference  to  every  judgment  entered  up  against 
any  person  in  any  Court  of  Record  in  Upper  Canada,  sub- 
sequently to  the  1st  day  of  January,  1851,  it  was  enacted 
that  upon  being  registered  as  aforesaid,  it  should,  from  the 
date  of  registering  the  same,  affect  and  bind  the  lands  of 
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the  judgment  debtor  in  like  manner,  as  in  the  previous 
section  stated;  and  further,  that  the  judgment  so  registered 
should  operate  as  a charge  upon,  and  should  affect  and  bind 
all  lands  in  the  county  in  which  the  judgment  was  regis- 
tered, whereof  the  judgment  debtor  was  then, or  at  any  time 
afterwards  should  become  seized  or  over  which  the  judg- 
ment debtor  should  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  and  should  be  also  binding  against  all 
persons  claiming  under  the  judgment  debtor,  and  against 
the  issue  of  his  body,  and  against  all  persons  whom  he 
could  cut  off  and  debar  from  any  remainder,  &c. ; and  that 
the  judgment  creditor  should  have  all  the  remedies  against 
the  lands  so  charged,  as  he  would  be  entitled  to  in  case  the 
judgment  debtor  had,  by  writing  under  his  hand,  agreed 
to  charge  such  lands  with  the  amount  of  such  judgment 
debt  and  interest. 

The  object  of  this  Act  no  doubt  was,  as  was  that  of  the 
Imperial  Act  1 & 2 Yic.  ch.  110,  to  make  the  property 
of  the  judgment  debtor  which  was  in  such  a position  that 
a creditor  could  not  lay  hold  of  it,  liable  to  the  judgment : 
Watts  v.  Jeffery es,  15  Jur.  435. 

Then  by  18  Vic.  ch.  127,  sec.  1,  it  was  enacted  in  1855, 
that  no  judgment  of  any  Court  of  Record  in  Upper  Canada 
should  create  a lien  or  charge  upon  any  lands,  &e.,  within 
the  same,  until  such  judgment  should  be  registered  in  the 
manner  required  for  registering  judgments,  in  the  Registry 
Office  of  the  county  in  which  such  lands  were  situate. 

Now  if  this  last  section  had  been  the  law  of  the  Province 
before  the  passing  of  4 Wm.  IV.  ch.  1,  it  might,  with  some 
force,  be  contended  that  the  judgments  intended  in  the 
43rd  section  of  the  Act  were  only  such  judgments  as  by 
registration  had  become  a specific  charge  upon  certain 
lands,  although  even  then  it  would  be  difficult  to  understand 
why  the  Legislature  should  prescribe  a time  within  which 
actions  to  recover  the  money  secured  by  the  one  judgment 
should  be  brought,  and  prescribe  no  time  as  to  the  other 
judgments ; but,  passed  as  this  Act  was  in  1855,  it  is 
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clear  that  neither  it  nor  13  & 14  Vic.  ch.  63,  had  any 
effect  whatever  upon  4 Wm.  IV.  ch.  1,  sec,  43,  unless 
indeed  it  be  to  shew  conclusively  that  the  Legislature, 
by  the  expression  used  in  4 Wm.  IV.  ch.  1,  in  connection 
with  the  word  “judgment,”  could  not  possibly  have 
intended  any  such  lien  or  charge  as  that  subsequently 
created  by  registration,  and  consequently  that  the  prescrip- 
tion Act  affecting  judgments  affected  all  judgments  equally, 
and  that  therefore  judgments,  when  subsequently  they  be- 
came registered,  continued  within  the  Prescription  Act  4 
Wm.  IV.  ch.  1,  sec.  43,  precisely  to  the  same  extent  as  they 
had  been  before  registration. 

But  it  is  quite  unimportant  whether  the  Acts  author- 
izing registration  of  judgments  had  or  had  not  when  passed 
any  effect  upon  the  subsequent  construction  of  4 Wm.  IV. 
ch.  1,  sec.  43. 

The  plaintiff’s  contention  is,  that  they  had,  and  that  the 
effect  was,  that  thenceforth  4 Wm.  IV.  ch.  1 should  be  con- 
strued as  applying  only  to  registered  judgments,  and  7 
Wm.  IV.  ch.  3 to  unregistered. 

Although  I can  see  no  argument  upon  which  such  a con- 
struction could  be  supported,  still  it  is  quite  unimportant 
whether  it  be  the  true  construction  or  not,  for  the  whole  of 
these  clauses  authorizing  the  registration  of  judgments 
were  repealed  in  1861,  by  24  Vic.  ch.  41.  And  by 
the  10th  section  of  that  Act  it  was  enacted  that  no  judg- 
ment, rule,  order,  or  decree  for  the  payment  of  money  of 
any  Court  in  Upper  Canada,  should  create  or  operate  as  a 
lien  or  charge  upon  lands  or  any  interest  therein.  And, 
with  reference  to  judgments  which  had  been  registered 
prior  to  the  passing  of  the  Act,  it  was  declared  that  if 
executions  against  lands  should  issue  upon  such  judgments 
before  the  first  day  of  September  then  next,  the  Act  having 
been  passed  upon  the  18th  May,  the  executions  should  have 
priority,  not  according  to  the  date  of  their  issuing,  but 
according  to  the  priority  of  registration  of  the  judgment 
upon  which  the  execution  should  issue. 

Now  after  the  repeal  of  the  clauses  authorizing  registra- 
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tion,  the  effect  was  that,  except  as  to  this  provision  relating 
to  executions  issuing  before  the  1st  of  September  upon 
registered  judgments,  matters  became  placed  in  the  same 
position  as  if  there  never  had  existed  any  law  authorizing 
registration  of  judgments,  or  making  them  a charge  or  lien 
upon  lands. 

The  law  as  to  prescription  of  actions,  &c.,  on  judgments, 
remained  then  as  it  was  on  the  day  upon  which  7Wm.  IY. 
ch.  3,  was  passed,  until  the  21st  of  December,  1874,  when 
was  passed  the  Act  38  Yic.  ch.  16,  0.  By  the  11th  sec- 
tion of  which,  using  almost  the  very  language  of  4Wm.  IY. 
ch.  1,  sec.  43,  it  was  enacted  that  “No  action  or  suit  or  other 
proceeding  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or 
in  equity,  or  any  legacy,  but  within  ten  years  next  after 
a present  right  to  receive  the  same  shall  have  accrued  to 
some  person  capable  of  giving  a discharge  for,  or  release 
for  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been 
paid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent,  to  the  person  en- 
titled thereto  or  his  agent ; and  in  such  case  no  such  action 
or  suit  or  proceeding  shall  be  brought,  but  within  ten  years 
after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one,  was  given.” 

Then  to  make  provision  for  cases  in  which  ten  years  had 
already  elapsed  prior  to  the  recovery  of  the  judgment  before 
the  passing  of  the  Act,  provision  is  made  that  the  judgment 
creditors  should  have,  from  the  day  on  which  the  Act  was 
passed,  viz.,  the  21st  of  December,  1874,  until  the  1st  of 
July,  1876,  to  bring  their  action,  although  more  than  ten 
years  had  elapsed. 

Now,  although  24  Yic.  ch.  41,  sec.  10,  enacted  that  no 
judgment  of  any  Court  in  Upper  Canada  should  create  or 
operate  as  a lien  or  charge  upon  lands  or  any  interest 
therein,  here  we  have  the  Legislature  using  the  same  lan- 
65 — vol.  xxviii  c.p. 
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guage  as  it  had  used  in  4 Wm.  IV.  ch.  1,  in  relation  to 
actions  brought  to  recover  money  secured  by  mortgage, 
judgment,  or  hen,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent. 

This  language  clearly  then  must  not  be  taken  as  pointing 
to  any  actual  charge  or  lien  upon  land  by  a judgment. 
The  language  is  capable  of  two  constructions:  1.  By  an- 
nexing the  words  or  othemvise  charged  upon,  &c.,  which 
alone  create  the  apparent  difficulty,  to  the  precedent  word 
“lien”  alone,  which  includes  a vendors  lien  for  purchase 
money.  There  is  no  necessity  for  coupling  the  words  “or 
otherwise”  &c.,  with  the  words  “ any  mortgage ,”  nor  that 

1 can  see  with  the  word  11  judgment,”  especially  as  the  Le- 
gislature well  knew  that  a judgment  did  not  create  or 
operate  as  a lien  or  charge  upon  lands. 

Then  the  words  “sum  of  money  secured  by”  must  ne- 
cessarily be  repeated  with  each  of  the  modes  subsequently 
mentioned  by  which  that  sum  of  money  is  secured.  The 
section  will  then  read  very  intelligently  thus : “No  action 
shall  be  brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  or  any  sum  of  money  secured  by  any 
judgment,  or  any  sum  of  money  secured  by  lien  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent;” 
or  we  might  hold  that  for  the  purpose  of  the  statute  the 
Legislature  have  treated  a judgment  as  a mode  of  charging 
land:  See  judgment  of  Baron  Foster  in  O’ Kelly  v.  Bodhin} 

2 Ir.  Eq.  361,  at  p.  373.  with  the  whole  of  whose  judgment 
I confess  I do  not  see  the  necessity  of  concurring. 

He  says:  “The  expression  ‘ otherwise  charged ,’  necessarily 
implies  that  in  the  view  of  the  Act  a mortgage  is  one 
mode  of  charge,  and  a judgment  another  mode  of  charge 
upon  land.” 

I am  not  impressed  with  the  force  of  this  observation  in 
so  far,  at  least,  as  our  A^t  is  concerned,  in  view  of  the 
special  legislative  declaration  that  a judgment  shall  not  be 
a charge  or  lien  upon  land.  It  would  be  absurd  to  attach 
the  words  “ charged  upon  land  ” to  a security  which  the 
Legislature  had  declared  should  not  be  a charge  upon  land. 
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although  the  words  “ payable  out  of  ” land  might  well  be 
applied  to  a judgment,  satisfaction  of  which  (failing  chattels) 
can  be  enforced  out  of  land ; but  the  whole  sentence  is 
perfect  by  annexing  the  words  “ charged  upon/’  &c.,  to  the 
antecedent  “ lien  ” only. 

However,  I am  of  opinion  that  38  Vic.  ch.  16,  sec.  11, 
0.,  which  prescribes  the  period  within  which  actions  may 
be  brought  upon  judgments,  applies  to  all  judgments,  and 
that  there  must  therefore  be  judgment  for  the  defendant 
upon  this  demurrer,  as  this  action  was  not  commenced  until 
the  16th  of  November,  1877,  long  after  the  1st  of  July* 
1876,  after  which  day  the  effect  of  the  statute  is  that  no 
action  shall  be  brought  unless  it  be  within  ten  years  from 
the  time  when  the  right  to  bring  it  accrued,  namely,  the 
day  upon  which  it  was  entered. 

Judgment  for  defendant  {a). 


(a)  This  case  has  since  been  argued  in  the  Court  of  Appeal,  and  stands 
for  judgment.  See  Allan  v.  McTavish,  41  U.  C.  R.  567. 
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Bickford  v.  The  Great  Western  Railway  Company. 

Agreement — Contract  by  letters — Sufficiency  of — Evidence. 

After  negotiations  between  B.,  defendants’  managing  director,  and  one  H,, 
a verbal  agreement  was  arrived  at,  the  result  of  which  was  embodied  in 
a letter  written  to  H.  immediately  thereafter,  dated  21st  April,  1876,  as 
follows:  The  following  I understand  to  be  the  arrangement  we  have 
made.  The  company  will  sell  you  2970  tons  of  scrap  consisting  of,”  &c., 
setting  out  the  particular  descriptions ; and  that  H.,  instead  of  cash,  was 
to  furnish  the  company  with  540  tons  of  new  steel  rails,  stating  the  quality 
and  make,  &c.  ; and  concluded  by  requesting  an  acknowledgment  from 
H.  In  reply  to  this  H.,  and  the  defendant,  to  whom  H.  had  assigned  or 
was  to  assign  the  contract,  on  24th  April,  wrote : ‘‘ We  have  the  plea- 
sure of  acknowledging  the  receipt  of  your  letter  of  the  21st  inst.,  contain- 
ing the  terms  of  the  agreement  we  have  made  for  the  sale  of  540  tons  of 
new  steel  rails,  repeating  as  in  B.’s  letter  the  terms  of  the  contract,  and 
concluding  with  a description  of  the  old  iron  to  be  delivered,  differing  in 
some  respects  from  that  contained  in  B.’s  letter,  and  as  plaintiff  contended 
calling  for  a much  better  quality  of  old  iron. 

Held,  that  the  only  contract,  if  any,  on  which  defendants  could  be  held 
liable,  was  that  contained  in  the  letter  of  the  21st  April,  and  that  the 
letter  of  the  24th  must  be  deemed  to  be,  as  defendants  understood  it,  and 
as  the  ambiguous  manner  in  which  it  was  written  would  convey,  merely 
a general  acceptance  thereof,  or  else  no  effect  could  be  given  to  it,  for  if 
looked  upon  as  adding  a new  term  to  the  contract,  then  there  never  was 
any  completed  contract  between  the  parties. 

Declaration. 

First  count : For  that  it  was  agreed  between  the  plain- 
tiff and  the  defendants,  that  the  plaintiff  should  sell  to  the 
defendants,  and  the  defendants  should  buy  from  the  plain- 
tiff, 540  tons  of  iron  steel  rails  of  Cammell’s  make  or  other 
maker  equally  approved,  to  be  delivered  by  the  plaintiff  to 
the  defendants  at  their  wharf  in  the  city  of  Hamilton,  and 
to  be  accepted  by  them ; and  in  payment  of  the  said  rails, 
when  delivered,  the  defendants  agreed  with  the  plaintiff 
to  deliver  to  him,  and  the  plaintiff  agreed  to  accept  from 
the  defendants,  2970  tons  of  wrought  scrap  iron  and  old 
scrap  rails  unfit  for  use,  such  as  ordinary  scrap  rails,  such 
as  sold  to  rolling  mills  for  re-working,  to  be  delivered  by 
the  defendants  to  the  plaintiff  at  Hamilton  or  Port  Stanley ; 
and  the  plaintiff  afterwards  duly  delivered  to  the  defendants, 
and  the  defendants  accepted  from  the  plaintiff,  the  said  540 
tons  of  new  steel  rails.  And  all  conditions  were  fulfilled,  &c. 
to  entitle  the  plaintiff  to  have  the  said  wrought  scrap  iron 
and  scrap  rails  delivered  to  the  plaintiff  by  the  defendants, 


BICKFORD  Y.  GREAT  WESTERN  R.  W.  CO.  5 IT 

yet  the  defendants  did  not  deliver  the  same  to  the  plaintiff, 
or  any  part  thereof,  but  delivered  to  the  plaintiff,  as  and 
for  the  said  wrought  iron  and  scrap  rails  so  agreed  to  be 
delivered  to  him  as  aforesaid,  certain  scrap  iron  not  of  the 
same  kind  and  quality  as  that  which  the  defendants  had 
agreed  to  deliver  as  aforesaid  to  the  plaintiff,  but  of  an  in- 
ferior kind  and  quality,  whereby  the  plaintiff  has  lost  the 
profits  which  he  would  have  derived  from  the  performance 
of  the  said  agreement  by  the  defendants. 

Second  count : For  that  it  was  agreed  between  the  plain- 
tiff* and  the  defendants,  that  the  plaintiff  should  sell  to  the 
defendants,  and  the  defendants  should  buy  from  the  plain- 
tiff, 540  tons  of  new  steel  rails  of  Cammell’s  make  or  other 
maker  equally  approved,  to  be  delivered  by  the  plaintiff  to 
the  defendants  at  their  wharf  in  the  city  of  Hamilton,  and 
to  be  accepted  by  them ; and  in  payment  of  the  said  rails 
when  delivered  the  defendants  agreed  with  the  plaintiff  to 
deliver  to  him,  and  the  plaintiff  agreed  to  accept  from  the 
defendants,  2970  tons  wrought  scrap  iron  and  old  scrap 
rails,  in  the  quantities  following,  that  is  to  say : 1000  tons 
of  engineers’  scrap  iron,  such  as  old  bolts  and  nuts,  200  tons 
of  fish  plates,  and  1770  tons  of  old  scrap  rails,  such  as  are 
sold  to  rolling  mills  for  re-working,  to  be  delivered  by  the 
defendants  to  the  plaintiff  at  Hamilton  or  Port  Stanley ; 
and  the  plaintiff  afterwards  duly  delivered  to  the  defendants, 
and  the  defendants  accepted  from  the  plaintiff,  the  said  540 
tons  of  new  steel  rails.  And  all  conditions  were  fulfilled,  &c. 
necessary  to  entitle  the  plaintiff  to  have  the  said  wrought  iron 
scrap  and  scrap  rails  delivered  to  him  by  the  defendants^, 
yet  the  defendants  did  not  deliver  the  same  to  the  plaintiff, 
nor  any  part  thereof,  but  delivered  to  the  plaintiff,  as  and 
for  the  said  wrought  iron  scrap  and  scrap  rails  so  agreed  to 
be  delivered  to  him,  certain  scrap  iron  not  of  the  same  kind 
and  quality  as  that  which  the  defendants  agreed  to  deliver 
as  aforesaid  to  the  plaintiff,  but  of  an  inferior  kind  and 
quality,  whereby  the  plaintiff  has  lost  the  profits  which  he 
would  have  derived  from  the  performance  of  the  said  agree- 
ment by  the  defendants. 
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The  common  counts  for  goods  sold  and  delivered,  &c.,  were 
added. 

The  defendants  pleaded  to  the  two  first  counts,  non  as- 
sumpsit, and  delivery  of  scrap  iron  by  the  defendants  to 
the  plaintiff  as  agreed. 

To  the  common  counts,  never  indebted. 

At  the  trial  before  Hagarty,  C.  J.,  without  a jury,  at 
Toronto,  at  the  Fall  Assizes  of  1877,  the  evidence  was 
given,  and  on  the  suggestion  of  counsel  it  was  agreed  that 
a formal  verdict  should  be  entered  for  the  plaintiff  for 
$500.00,  with  leave  to  the  plaintiff  to  move  to  increase 
the  verdict  to  such  amount  as  the  Court  should  think  fit 
upon  the  evidence.  On  this  rule  the  defendants  to  urge 
all  their  objections  by  way  of  nonsuit  or  otherwise. 

The  evidence,  so  far  as  material,  is  fully  stated  in  the 
judgment. 

In  Michaelmas  Term,  Hector  Cameron , Q.  C.,  on  the 
part  of  the  plaintiff,  obtained  a rule  nisi  to  increase 
the  verdict  pursuant  to  the  Law  Reform  Act,  or  for  a new 
trial  on  the  ground  of  surprise  and  the  discovery  of  new 
evidence  as  shewn  in  affidavits  filed ; and  why  in  the  event 
of  a new  trial  being  ordered  it  should  not  be  by  a jury. 

In  this  term,  February  13,  1878,  Robinson , Q.  C.,  and 
McMichael , Q.  C.,  shewed  cause.  The  question  here  is,  what 
is  the  nature  of  the  contract,  if  any,  made  by  the  defendants, 
and  has  it  been  performed.  The  dispute  between  the  parties 
is  as  to  the  description  of  the  old  iron  to  be  delivered  by 
the  defendants,  and  depends  upon  the  construction  to  be 
placed  upon  the  letters  of  the  21st  and  24th  of  April.  The 
defendants’  liability  must  depend  upon  the  contract  as  set 
out  in  the  letter  of  the  21st : that  is  the  only  document 
signed  by  them,  and  under  which  they  can  be  chargeable 
under  the  Statute  of  Frauds.  It  contains,  as  it  expresses, 
the  terms  of  the  oral  contract  which  had  been  already 
agreed  to,  amongst  which  is  the  particular  description  of 
iron,  and  this  contract  has  been  fully  performed.  The  letter 
of  the  24th  April  must  be  deemed  to  be  merely  a general 
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acceptance  of  the  contract  so  communicated,  or  no  effect 
can  be  given  to  it.  It  certainly  professes  to  be  a general 
acceptance,  and  was  so  understood  by  the  defendants, 
while  the  variation  or  qualification  contained  in  it  is 
certainly  very  ambiguous  in  its  terms,  and  likely  to  escape 
observation,  and  so  mislead.  The  case  of  Proprietors , 
&c.,  of  English  and  Foreign  Credit  Co.  v.  Arduin,  L.  R. 
5 H.  L.  64,  is  much  in  point.  [Counsel  read  the  passages 
from  this  case  cited  by  the  Chief  Justice,  post  p.  546.] 
This  shews  that  where  a letter  containing  the  terms  of 
the  proposed  agreement  is  clear  and  unambiguous,  and 
is  communicated  to  a person  who  replies  thereto  by  a 
letter  which  appears  to  be  a general  acceptance,  no 
effect  will  be  given  to  any  variation  or  qualification 
of  the  terms  proposed,  unless  the  person  replying  dis- 
tinctly calls  the  attention  of  the  party  making  the  offer 
of  his  desire  to  do  so.  See  also  Pollock  on  Contracts, 
p.  23.  If  the  letter  of  the  24th  be  not  deemed  to  be  a 
general  acceptance,  then  there  could  be  no  contract ; the 
parties  had  never  come  to  any  mutual  agreement,  or,  as  it 
is  said,  their  minds  were  never  ad  idem  : Smith  v.  Hughes , 
L.  R.  6 Q.  B.  597 ; Baker  v.  Lyman,  38  U.  C.  R 498 ; 
Riley  v.  Spotswood,  23  C.  P.  318.  The  contract  was  merely 
an  executory  .contract,  and  required  to  be  under  the  cor- 
porate seal ; but  even  if  it  was  executed  so  far  as  the  plain- 
tiff is  concerned  on  the  delivery  by  him  of  the  540  tons  of 
steel  rails,  this  would  not  create  any  liability  to  pay  on  the 
alleged  special  contract  in  any  particular  kind  of  old  iron, 
but  there  would  only  be  a liability  to  pay  the  market  price 
for  goods  sold  and  delivered  on  a quantum  meruit : Brice 
on  Ultra  Vires,  2nd  ed.,  576  ; Field  on  Corporations,  296 ; 
Chicago  Building  Society  v.  Crowell,  65  111.  453.  The 
evidence  shews  that  the  defendants  delivered  a better 
quality  of  iron  than  they  were  bound  to  do,  and  clearly  of 
greater  value  than  the  steel  rails.  There  should  not  be  a 
new  trial.  The  affidavits  amount  to  no  more  than  the 
discovery  of  corroborative  evidence,  which  is  no  ground  for 
a new  trial ; and  this  is  certainly  not,  a case  for  a jury. 
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Hector  Carrier  on , Q.  C.,  and  G.  D’Arcy  Boulton , contra. 
In  order  to  ascertain  the  contract  between  the  parties,  the 
letters  of  the  21st  and  24th  of  April  must  be  read  together. 
The  letter  of  the  24th  explains  what  the  defendants  all 
along  knew,  that  the  old  iron  was  required  for  a particular 
purpose,  namely,  for  sale  to  rolling  mills  in  Cleveland,  and 
that  only  iron  which  could  he  sold  to  rolling  mills  was  to 
be  delivered.  The  parties  in  these  letters  are  not  pretending* 
to  make  a contract,  but  to  put  into  writing  a contract, 
which  had  already  been  really  agreed  to,  and  the  terms  of 
the  real  contract  required  the  iron  to  be  of  the  description 
contended  for  by  the  plaintiff : Proprietors,  dec.,  of  English, 
and  Foreign  Credit  Co.  v.  Arduin,  L.  It.  5 H.  L.  64,  is 
essentially  different  in  its  circumstances,  and  cannot  govern 
this  case.  The  defendants  having  accepted  the  new  steel 
rails  delivered  by  the  plaintiff  must  be  deemed  to  have 
done  so  under  the  contract  as  contained  in  both  these 
letters ; and  for  this  reason,  as  well  as  by  their  conduct, 
they  are  now  estopped  from  denying  that  they  are  bound  to. 
deliver  the  description  of  iron  which  their  letters  call  for. 
The  contract  is  an  executed  contract,  and  the  plaintiff  is  en- 
titled to  recover  damages  for  the  non-delivery  of  the  iron 
called  for  by  the  contract,  and  not  merely  on  a quantum 
meruit , for  the  value  of  the  new  rails  delivered  by  the  plain- 
tiff : Grand  Junction  B.  II.  Co.  v.  Bickford,  23  Grant  302 ;. 
Agnew  on  the  Statute  of  Frauds,  260  ; Reuss  v.  Picksley, 
L.  R.  1 Ex.  342  ; Benjamin  on  Sales,  2nd  ed.,  p.  748;, 
Jones  v.  Just,  L.  R.  3 Q.  B.  197 ; Hughes  v.  Canada 
Permanent,  (See.,  Society,  39  U.  C.  R.  221,  226 ; Davis  v. 
Canada  Farmers  Mutual  Ins.  Co.,  39  [J.  C.  R.  452,  464; 
Church  v.  Imperial  Gaslight  and  Coke  Co.,  6 A.  & E.  846;, 
Pauling  v.  London  and  North-  Western  R.  W.  Co.,  8 Ex. 
867.  There  should  be  a new  trial,  as  the  affidavits  clearly 
shew  that  the  plaintiff'  was  taken  by  surprise  by  the  evi- 
dence given  as  to  the  quality  of  the  old  iron  delivered ; and 
upon  a new  trial,  the  question  being  purely  one  of  fact,  there 
should  be  a jury. 
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March  9,  1878.  Gwynne,  J. — In  order  to  a thorough 
understanding  of  this  case  it  will  be  necessary  to  trace  back 
the  matter  from  its  inception,  which  appears  to  have  been 
in  the  month  of  February,  1876,  when  a Mr.  James 
Howard  and  the  plaintiff  addressed  a joint  letter  to  Mr. 
Broughton,  who  fills  the  office  of  Managing  Director  and 
General  Manager  of  the  Great  Western  Bailway  Co., residing 
at  Hamilton.  This  letter  is  dated  February  15,  1876,  and 
is  as  follows : 

“ Dear  Sir, 

“We  can  offer  you  2000  tons  of  steel  rails  to  your  section 
and  specification,  and  subject  to  inspection  at  the  works 
by  an  engineer  of  your  selection,  and  deliver  them  at  Ham- 
ilton, for  $58.00  per  gross  ton,  taking  2000  tons  of  old  rails 
in  part  payment  thereof,  at  $14.00  per  gross  ton,  and  the 
balance  in  cash.  We  will  pay  the  expenses  of  the  engineer 
you  may  select  for  his  work  of  inspection.” 

(Signed)  “ James  Howard.” 

“ To  ( “ ) “ E.  O.  Bickford.” 

F.  Broughton,  Esq.” 

From  the  above,  it  will  be  seen  that  the  article  which 
these  gentlemen  were  proposing  to  supply  to  the  defendants, 
delivered  at  Hamilton,  was  according  to  the  estimate  of  the 
parties  proposing  to  supply  it  of  a fixed  definite  cash  value, 
namely,  $58.00  per  ton  at  Hamilton. 

This  proposition  appears  to  have  been  renewed  upon  the 
2-lst  February,  for  upon  the  22nd  February,  Mr.  Broughton 
writes  a letter  addressed  to  Messrs.  Howard  & Bickford,  (E^. 
O.  Bickford,)  Toronto,  as  follows  : 

“Great  Western  Bail  way  of  Canada, 
“Hamilton,  General  Manager’s  Office. 

“ Dear  Sirs, 

“ I have  received  your  letter  of  the  21st  inst.,  and  regret 
that  it  is  quite  out  of  my  power  to  make  any  such  arrange- 
ment as  you  propose.  I have  an  offer  from  a firm  in  the- 
United  States  to  exchange  new  rails  for  old,  but  I would 
have  much  preferred  to  deal  with  you  if  you  could  have- 
seen  your  way  to  meet  the  case. 

66 — vol.  xxviii  c.p. 
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“Our  general  contract  for  rails  lias  been  made  by  the  Board 
in  England,  but  I am  at  liberty  to  depart  from  it  to  the 
extent  of  about  500  tons,  provided  I can  make  an  arrange- 
ment with  the  parties  supplying  them  to  take  payment  in 
old  rails. 

“ Yours  truly,” 

(Signed)  “ F.  Broughton.” 

At  this  time  the  Company  had,  extended  over  their  whole 
line,  a large  quantity  of  old  iron  of  inferior  quality,  which 
the  engineer  of  the  Company  represented  to  the  manager 
the  propriety  of  getting  rid  of. 

Upon  the  13th  March,  1876,  Mr.  Howard,  who  with  the 
plaintiff  had  written  the  letter  of  the  15th  February,  again 
addressed  a letter  to  the  defendants’  managing  director, 
which  was  as  follows  : — 

“ Dear  Sir, 

“ The  following  offer  is  the  best  we  can  make : We  will 
supply  you  with  500  tons  steel  rails  such  as  you  require, 
and  take  payment  in  2750  tons  of  scrap,  consisting  of  old 
rails  and  wrought  iron  scrap,  in  such  quantities  as  you  may 
please  to  direct  and  we  to  receive. 

“ Yours  truly,” 

(Signed)  “ James  Howard.” 

“ F.  Broughton,  Esq.” 

This  letter  plainly  opened  an  approach  towards  meeting 
Mr.  Broughton’s  views,  and  proposed  to  make  it  a subject 
of  negotiation  between  them  as  to  what  proportion  of  the 
iron  to  be  given  in  exchange  should  consist  of  old  rails  and 
what  of  wrought  iron  scrap. 

But  these  two  terms,  old  rails  and  wrought  iron  scrap, 
do  not  appear  to  have  covered  all  the  old  stuff  which  the 
defendants  were  desirous  of  getting  rid  of ; and  for  the  pur- 
pose of  supplying  himself  with  the  requisite  information, 
both  as  to  the  price  of  steel  rails  and  the  quantity  of  old 
stuff  to  be  given  in  exchange  if  he  should  conclude  an  ar- 
rangement with  Messrs.  Howard  & Bickford,  Mr.  Broughton 
placed  this  last  letter  in  the  hands  of  the  Company’s  engi- 
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neer,  Mr.  Hobson,  for  his  opinion  upon  the  offer  contained 
in  it. 

Mr.  Hobson,  accordingly,  upon  the  16th  March,  writes 
the  letter  following  to  the  general  manager  : — 

“Dear  Sir, 

“ The  cost  of  light  steel  rails  delivered  in  Hamilton  was 
^58.76  per  ton.  Mr.  Howard’s  offer  to  supply  540  tons  of 
steel  rails  in  exchange  for  2750  tons  of  wrought  iron  scrap 
is  therefore  equivalent  to  $11.54  per  ton  for  the  latter. 
This  seems  to  be  a low  price,  but,  if  I mistake  not,  it  is 
$1.54  more  than  was  offered  a short  time  ago  by  the  St. 
Albans  Iron  and  Steel  Works  Co.  Of  course  the  iron  that 
would  be  taken  by  Mr.  Howard  would  consist  largely  of 
small  scrap,  such  as  short  pieces  of  rail,  broken  fish  plates, 
worn  out  bolts,  &c.  I return  Mr.  Howard’s  letter. 

“ Yours  faithfully,” 

(Signed)  “Joseph  Hobson.” 

Mr.  Hobson,  it  appears  by  this,  plainly  read  Mr.  Howard’s 
letter  as  containing  an  offer  of  540  tons,  not  500  tons,  of 
steel  rails  for  the  2750  tons  of  scrap,  for  upon  the  basis  that 
it  was  540  tons  he  makes  his  estimate  of  the  value  of  the 
offer.  No  point  was  made  at  the  trial  or  on  the  argument 
as  to  whether  it  was  540  or  500  tons  that  was  named  in  Mr. 
Howard’s  letter. 

It  appears,  however,  that  Mr.  Broughton,  the  defendants’ 
agent,  with  whom  alone  Mr.  Howard  was  dealing  for  a 
contract,  was  desirous  of  informing  himself  of  the  value  of 
the  material  he,  upon  behalf  of  the  defendants,  had  to 
offer  in  exchange  for  the  steel  rails  they  desired  to  purchase, 
so  as  to  enable  him  to  arrive  at  what  would  be  a fair  equiva- 
lent in  material  of  the  defendants  for  the  steel  rails  Messrs. 
Howard  & Bickford  were  proposing  to  supply.  The  object 
of  both  parties  plainly  was  that  Messrs.  Howard  & Bickford 
should  supply  steel  rails,  for  which  they  should  receive  pay- 
ment in  old  iron  to  such  an  amount  as  would  be  a fair  equiva- 
lent for  cash  for  the  rails. 

Mr.  Broughton  being  now  in  a position  to  treat  with 
Mr.  Howard,  it  appears  that  the  latter  called  upon  the 
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former  several  times  and  had  different  interviews  with 
him  upon  the  subject  between  this  period  and  the  21st 
April  following. 

No  further  correspondence  in  writing  appears  to  have 
taken  place  within  that  period ; the  negotiation  was  con- 
ducted verbally  between  Mr.  Howard  and  Mr.  Broughton, 
Mr.  Bickford  not  appearing  again  during  that  period. 

At  these  verbal  negotiations  Mr.  Broughton  says  that 
he  had  by  him  a paper  furnished  by  Mr.  Hobson  giving 
the  names  of  the  short  stuff  which  the  Company  desired 
to  get  rid  of,  to  guide  and  govern  him  in  his  negotiations 
with  Mr.  Howard,  and  that  all  his  conversations  with 
Mr.  Howard  were  to  the  effect  that  what  he  would  give 
in  exchange  for  the  rails  was  this  particular  description 
of  short  pieces,  and  that  finally,  when  .approaching  the 
conclusion  of  a bargain,  he  agreed  with  Mr.  Howard  in 
very  precise  terms  taken  from  the  memorandum  what 
description  of  stuff*  to  the  amount  of  2970  tons  he  would 
give  for  540  tons  of  steel  rails,  and  that  they  concluded  a 
verbal  agreement  on  terms  which  Mr.  Broughton  imme- 
diately after,  without  the  slightest  difference  whatever, 
embodied  verbatim  in  the  letter  of  the  21st  April,  as  follows:. 

“ Great  Western  Bail  way  of  Canada, 

“ General  Manager’s  Office, 

“ Hamilton,  Ont.,  April  21st,  1876. 

“ Dear  Sir, 

“The  following  I understand  to  be  the  arrangement  we 
have  made.  The  Company  sell  you  2970  (two  thousand 
nine  hundred  and  seventy)  tons  of  scrap,  consisting  of  short 
pieces  and  bruised  ends  of  rails,  broken  fish  plates,  old  bolts, 
and  probably  some  lengths  of  rails,  the  whole,  however, 
unfit  for  use  and  worthless,  save  as  scrap  ; to  be  delivered 
at  Hamilton  or  Port  Stanley.  In  payment  of  this,  instead 
of  cash,  you  will  furnish  to  the  Company  540  (five  hundred 
and  forty)  tons  of  new  steel  rails  alongside  the  wharf  at- 
Hamilton,  to  be  of  Camm ell’s  make,  (or  other  makers  equally 
approved,)  a guarantee  in  the  usual  form  for  five  years  to  be 
given  by  makers  with  the  rails  : weight  and  section  of  rail 
to  be  according  to  drawing  or  specification  to  be  furnished 
by  us,  and  the  Company  to  have  power,  if  so  they  desire. 
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to  appoint  a competent  person  to  inspect  and  approve  of 
the  rails  during  their  manufacture. 

“ I shall  be  glad  to  receive  an  acknowledgment  from 
you  in  writing  agreeing  to  these  conditions. 

“Yours  truly, 

“ F.  Broughton.”  (a) 

“Jas.  Howard,  Esq.,  City.” 

This  letter  was  either  delivered  to  Mr.  Howard  in  Mr. 
Broughton’s  office  or  was  sent  to  Mr.  Howard’s  in  the  city 
of  Hamilton,  where  he  resided,  and  where  he  received  it 
immediately  after  it  was  written,  and  immediately  upon 
bhe  close  of  the  verbal  agreement  to  which  it  refers,  and 
which  it  professes  to  express  in  writing. 

Now  the  form  of  the  letter  is  worthy  of  note.  It  com- 
mences by  speaking  of  an  arrangement  just  concluded  be- 
tween Mr.  Broughton  upon  one  side,  acting  for  the  Company, 
and  Mr.  Howard  alone  upon  the  other  side.  It  does  not 
profess  to  deal  with  Mr.  Bickford  at  all,  and  Mr.  Broughton 
alleges  that  Mr.  Bickford  was  not  named  by  Mr.  Howard 
during  the  verbal  negotiations,  as  being  interested  in  the 
matter.  Now  the  letter  professes  to  set  out  minutely  in 
writing  what  the  arrangement  was  which  had  just  been 
verbally  concluded,  and  it  closes  with  a request  that  Mr. 


(a)  It  may  be  convenient  to  give  here  in  full  the  answer  to  this  letter, 
which  is  commented  upon  by  the  learned  Judge,  at  p.  532.  It  was  as 
follows  : — 

“Office  of  E.  O.  Bickford. 

“Toronto,  Ont.,  April  24th,  1876. 

‘ ‘ Dear  Sir,  — 

“We  have  the  pleasure  of  acknowledging  the  receipt  of  your  letter  of 
dhe  21st  inst.,  containing  the  terms  of  the  agreement  we  have  made  for 
the  sale  of  540  tons  of  steel  rails.  The  rails  are  to  be  of  Oammell’s  make 
’(or  equally  approved  maker),  and  to  be  accompanied  with  the  usual 
maker’s  guarantee  of  five  years.  Weight  and  section  of  rails  to  be  to 
your  specification,  and  to  be  inspected  by  a competent  engineer,  if  so 
desired,  and  delivered  at  Hamilton  wharf  in  June  next.  The  payment 
to  be  in  2970  tons  of  wrought  scrap  iron  and  old  scrap  rails  unfit  for  use, 
save  as  ordinary  scrap  rails,  such  as  sold  to  rolling  mills  for  re-working. 
The  delivery  of  the  scrap  to  be  made  in  Hamilton  or  Port  Stanley  as  soon 
after  the  delivery  of  the  steel  rails  as  possible. 

“Yours  truly, 

(Signed)  “ James  Howard. 

“ “ E.  O.  Bickford.” 

E.  Broughton,  Esq.,  General  Manager,  G.  W.  Ry. 
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Howard  will  send  his  reply  agreeing  in  writing  to  the  con- 
ditions, which  the  letter  speaks  of  as  having  been  already 
agreed  upon  verbally.  Then  it  is  sent  to  and  received  by 
Mr.  Howard  so  recently  after  the  conclusion  of  the  verbal 
agreement  referred  to  that,  if  there  was  any  error  in  the 
statement  of  it  in  the  letter,  it  could  be  readity  pointed  out, 
and  it  is  received  by  the  person  to  whom  it  is  sent  in  the 
same  city  as  the  writer  resided. 

Now,  if  no  arrangement  had  been  concluded  verbally;  if 
that  was  an  incorrect  statement  in  the  letter  ; or  if  one  had 
been  concluded,  but  different  in  its  terms  from  that  set 
out  in  the  letter  ; or  if  the  receiver  had  understood  the  ver- 
bal agreement  in  a wholly  different  sense  in  any  particular 
from  that  in  which  the  writer  showed  by  the  letter  that  he 
understood  it,  what  was  the  natural  course  for  Mr.  Howard* 
in  any  of  these  cases,  to  have  pursued  ? Was  it  not  to  have 
taken  the  letter  down  to  Mr.  Broughton  directly ; to  have 
pointed  out  wherein  he  considered  it  to  be  erroneous,  and 
to  ask  to  have  it  corrected  ? Mr.  Howard,  however,  did 
nothing  of  the  kind.  He  kept  the  letter  without  objecting 
to  anything  contained  in  it  and  takes  it  down  to  Mr.  Bick- 
ford, in  pursuance,  it  is  said,  of  an  arrangement  made  with 
him  to  the  effect  that  he  was  to  sell  and  assign  to  Mr. 
Bickford  whatever  contract,  if  any,  he  should  make  with 
the  Company  ; and  even  now,  when  called  as  a witness  for' 
Mr.  Bickford,  he  does  not  contradict  Mr.  Broughton  in  any 
particular  that  I can  see  in  what  he  says  took  place  in  the 
personal  interviews  which  culminated  in  the  agreement. 
He  does  not  pretend  to  say  that  they  did  not  verbally  con- 
clude a bargain.  He  does  not  allege  that  it  was  different 
from  what  Mr.  Broughton  in  the  letter  represented  it  to  be, 
but  he  attempts  to  evade  the  effect  of  Mr.  Broughton’s  evi- 
dence and  of  the  contents  of  the  letter,  itself  uncontradicted, 
by  alleging  that  during  his  negotiation  with  Mr.  Broughton 
he  had  also  several  interviews  with  Mr.  Hobson,  the  Com- 
pany’s engineer  (it  is  not  alleged, ^however,  that  these  inter- 
views took  place  at  the  direction  or  with  the  knowledge  of 
Mr.  Broughton) ; and  that  in  these  interviews  Mr.  Hobson. 
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promised  him  that  he  should  have  particular  stuff  and  in 
particular  proportions,  which  are  not  set  forth  in  the  letter ; 
and  so,  to  speak  correctly,  the  objection  to  the  letter  is  not 
and  was  not  in  truth  that  it  does  not  correctly  set  out  what 
passed  between  Mr.  Broughton  and  Mr.  Howard,  but  that 
under  the  arrangement  with  Mr.  Broughton, he, Mr.  Howard, 
could  not  enforce  the  delivery  of  such  stuff  and  in  such 
proportions  as  he  alleges  Mr.  Hobson  led  him  to  believe  he 
should  have,  and  upon  the  faith  of  which  representations 
he  fell  in  with  the  arrangement  as  Mr.  Broughton  proposed 
it. 

This  seems  to  be  a correct  exposition  of  what  really  lies 
at  the  bottom  of  the  whole  difficulty  which  has  arisen  in 
this  case. 

According  to  Mr.  Howard’s  own  account,  he  knew  him- 
self, as  well  as  Mr.  Hobson,  and  had  as  good  opportunities 
to  know  what  different  descriptions  of  old  iron  the  Company 
had  to  dispose  of,  because  he  made  it  his  business  to  go  up 
and  down  the  line  repeatedly,  and  had  recently  done  so  for 
the  express  purpose  of  informing  himself  what  stuff  and  in 
what  quantities  the  Company  had,  and  where  they  had  it, 
so  that  he  had  nb  occasion  whatever  to  enquire  of  Mr. 
Hobson  what  stuff  there  was;  but  I refer  to  this  evidence 
given  by  Mr.  Howard  as  to  what  he  alleges  took  place  be- 
tween him  and  Mr.  Hobson,  merely  for  the  purpose  of  say- 
ing that  it  must  be  wholly  excluded  from  consideration  in 
this  case,  not  because  Mr.  Hobson,  while  admitting  that  Mr. 
Howard  did  make  enquiries  of  him  and  that  he  informed 
him  that  he  thought  there  was  about  1000  tons  of  the  des- 
cription precisely  as  it  is  given  in  the  letter  of  the  21st 
April,  yet  denies  the  material  substance  of  Mr.  Howard’s 
testimony,  and  that  he  promised  him  that  he  should  have 
any  particular  quantity  of  any  particular  material ; but  be- 
cause it  cannot  be  endured  (and  this  is  a thing  which  Mr. 
Howard,  from  his  intelligence  and  position,  ought  to  have 
well  known),  that  a person  while  dealing  for  a contract  with 
the  managing  director  of  a company  should,  without  the 
knowledge  of  such  managing  director  and  behind  his  back. 


528  COMMON  PLEAS,  HILARY  TERM,  41  VIC.,  1878. 

I 

or  otherwise  than  by  his  express  direction,  have  conversa- 
tions with  other  officers  of  the  Company  not  empowered  to 
interfere  in  the  contract  or  to  bind  the  Company,  and  then 
attempt  to  import  into  the  contract  what  may  have  passed 
in  conversation  with  such  unauthorized  officer,  for  the  pur- 
pose of  altering,  qualifying,  or  explaining  the  contract  as 
made  with  the  officer  who  alone  was  authorized  and  who 
alone  was  professing  to  enter  into  it.  No  company  would 
be  safe  if  such  conduct  could  be  endured  or  countenanced 
for  a moment.  The  defendants  in  this  action  are  to  be  af- 
fected only  by  whatever  Mr.  Broughton  in  due  form  of  law 
undertook  upon  their  behalf,  and  everything  that  is  said  to 
have  passed  between  Mr.  Hobson,  even  if  it  were  admitted, 
instead  of  being  denied  to  have  taken  place  as  alleged  by 
Mr.  Howard,  must  be  wholly  laid  aside  as  not  in  any  man- 
ner relevant  to  the  issues  in  this  cause.  The  plaintiff  must 
stand  or  fall  in  this  action  accordingly  as  he  can  or  can  not 
establish  that  Mr.  Broughton  has  entered  into  a contract 
binding  upon  the  defendants,  which  the  defendants  have 
failed  to  fulfil. 

In  one  part  of  the  plaintiff’s  evidence  it  is  stated  that 
Mr.  Howard  acted  merely  as  the  plaintiff’s  broker  in  the 
negotiation  with  Mr.  Broughton.  Another  part  is  appar- 
ently at  variance  with  that  position;  for  the  plaintiff  says 
that,  on  the  26th  April,  “he,”  that  is  Howard, “ retired.  I 
bought  him  out  for  $540.00,  to  be  paid  when  the  steel  rails 
should  be  delivered.”  The  two  modes  stated  for  the  plain- 
tiff becoming  interested  in  the  contract  made  with  Howard 
appear  to  be  essentially  different,  but,  not  to  raise  any  diffi- 
culty on  this  point,  let  us  assume  that  Mr.  Howard,  although 
he  was  the  person  with  whom  the  verbal  contract  had  been 
made,  and  who  alone  could  give  the  required  assurance 
that  the  letter  truly  represented  the  terms  of  that  verbal 
contract,  nevertheless,  whether  acting  as  broker  or  partner 
of  the  plaintiff,  thought  it  prudent  to  shew  the  letter  first 
to  the  plaintiff.  He  brought  it  down  to  Toronto  for  that 
purpose,  and  it  appears  that  they  had  a consultation  upon 
the  subject,  to  which  I propose  to  draw  attention  briefly. 
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The  plaintiff  says  that  ,f  As  soon  as  I saw  the  letter  of  the 
v21st  April,  ‘I  was  struck  with  the  singularity  of  the  ex- 
pression, (no  other  use!  I repudiated  such  a contract  at 
once.  That  was  in  conversation  with  Mr.  Howard.  I 
would  never  have  accepted  that  agreement  at  all.  I never 
would  make  such  an  agreement.  I refused  directly  to  go 
into  it  in  that  form.  Under  it  I might  have  been  com- 
pelled to  take  such  stuff  as  that  ” (referring  to  the  stuff  pro- 
duced in  Court,  which,  according  to  the  plaintiff’s  expressed 
opinion,  though  not  being  any  part  of  the  stuff  delivered  by 
the  defendants,  represented  the  quality  of  two-thirds  of 
what  was  delivered).  “ I told  Mr.  Howard  it  would  enable 
him,  i.  e.  Mr.  Broughton,  to  put  any  quantity  of  bruised 
ends  in.  The  moment  I saw  it  I repudiated  it  in  perhaps 
strong  language.”  Then  he  says  that  after  some  discussion 
Mr.  Howard  suggested  that  another  letter  could  be  written. 

Now  throughout  this  discussion  it  is  very  observable  that 
although  in  confidential  discussion  with  his  principal  or 
partner,  Mr.  Howard  never  suggests  the  idea  that  the  let- 
ter does  not  precisely  represent  the  contract  as  it  had  been 
discussed  between  him  and  Mr.  Broughton,  and  as  Mr. 
Howard  had  verbally  agreed  upon  ; throughout  the  plain- 
tiff’s whole  evidence  there  is  no  suggestion  of  the  kind 
thrown  out.  The  plaintiff’s  whole  grievance  is  not  that 
Mr.  Broughton’s  letter  misrepresents  the  contract  as  Howard 
had  understood  it,  but  that  this  contract  would  shut  out 
the  plaintiff  from  the  expectations  which  he  had  formed, 
and  the  fulfilment  of  which,  as  he  says,  Howard  had  led 
him  to  believe  that  Hobson’s  assurances  promised. 

Now,  if  2970  tons  of  old  iron,  such  as  Mr.  Broughton’s 
letter  promised,  was  a fair  equivalent  in  lieu  of  cash  for 
540  tons  of  new  rails,  why  should  the  contract  not  be 
adopted  ? Yet  there  does  not  appear  to  have  passed  between 
them  a word  to  the  effect  that  the  2970  tons  of  stuff  named 
in  the  letter  was  not  an  equivalent  for  cash  for  the  new 
rails  ; but  the  complaint  is,  in  the  plaintiff’s  own  words,  “I 
never  would  make  such  an  agreement.  I repudiated  it  at 
once  in  perhaps  strong  language.  2970  tons  of  wrought 
67 — vol.  xxviii  c.p. 
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scrap  iron  ” (which  is  what  plaintiff  wanted  to  get)  “ would 
mean  fish  plates,  holts,  nuts,  and  rails.  I meant  1000  tons- 
of  bolts , nuts , and  fish  'plates , and  1970  tons  of  rails  not  fit 
for  use  upon  the  road!'  This  was  not  what  Howard  and  Mr. 
Broughton  had  verbally  agreed  upon — nothing  of  the  kind 
is  suggested ; but  it  is  what  the  plaintiff  wanted  to  get,  and 
which  he  now  tells  us  would  have  netted  him  promptly  at 
Port  Stanley  $18.50  per  ton,  or  $54,845.00  in  exchange  for 
540  tons  of  steel  rails,  the  cash  price  of  which,  delivered  at 
Hamilton,  would  have  been  $58.00  per  ton,  or  $31,320.00, 
whereas  we  find  that  upon  the  stuff  delivered  by  the  defend- 
ants under  the  letter  of  the  21st  April,  he  has  only  netted 
$12.00  per  ton,  or  $35,640.00  or  $4,300.00  in  excess  of  the 
cash  price  of  the  new  rails. 

Considering  that  the  parties  were  dealing  throughout 
the  negotiation,  for  the  defendants  to  give  in  old  iron  a fair 
equivalent  in  lieu  of  cash  for  the  rails,  an  arrangement 
whereby  the  vendors  of  the  rails  would  realize  $4,300.00  in 
excess  of  the  cash  value  of  the  rails  delivered  does  not  seem 
so  bad  a bargain  after  all,  while  the  expectations  of  the 
plaintiff  seem  unconsionably  exorbitant  to  such  a degree 
that  no  faithful  manager  of  the  defendants  could  have  con- 
curred in  an  arrangement  whereby  they  could  have  been 
realized ; and  here  appears  to  be  the  trouble,  that  the  arrange- 
ment, as  verbally  agreed  upon  between  Mr.  Howard  and 
Mr,  Broughton,  put  an  end  to  all  hope  of  the  expectations 
which  the  plaintiff  had  indulged  in  upon  the  faith  of  How- 
ard’s assurances  of  Hobson’s  promises  being  realized. 

Mr.  Howard  seems  to  have  been  content  with  the  letter, 
relying  upon  his  own  knowledge  of  the  stuff  the  defendants 
had  on  hand,  for  he  told  the  plaintiff  that  he  thought  the 
defendants  could  not  have  over  100  tons  of  the  short  ends. 
Howard  puts  this  in  this  manner:  when  he  brought  down 
the  letter  to  the  plaintiff  the  latter  was  not  satisfied  with 
the  terms.  Observe,  he  does  not  suggest  that  they  were 
not  as  he,  Howkrd,  had  himself  agreed  upon.  The  plaintiff 
said  he  could  not  accept  these  terms ; that  he  might  have  to> 
“ accept  under  that  letter  a large  quantity  of  material  per- 
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fectly  unsaleable,  that  is  the  part  referring  to  short  pieces 
and  bruised  ends  of  rails.  I suggested  that  he  could  not  be 
very  much  taken  in  on  that  score , for  I did  not  think  they 
had  a large  quantity  of  such  material  on  the  road.  I told 
him  that  I did  not  think  they  had  over  100  tons  of  bruised 
ends  and  short  pieces.” 

So  that  Howard  would  seem  to  have  been  of  opinion 
that  with  only  100  tons  of  short  ends  (and  he  did  not  think 
he  says  there  could  be  more),  there  would  be  ample  margin 
still  for  the  fulfilment  of  expectations  which  the  plaintiff 
had  entertained,  not,  however,  founded  upon  anything 
emanating  from  Mr.  Broughton. 

The  plaintiff)  however,  would  not  accept  the  agreement 
as  it  had  been  verbally  negotiated  and  agreed  upon  by 
Howard.  This  appears  to  be  the  true  result  of  the  discus- 
sion, and,  accordingly,  to  get  over  this  difficulty,  Howard, 
according  to  the  plaintiff’s  evidence,  suggested  that  another 
letter  could  be  written.  The  plaintiff  adds,  “ Mr.  Howard 
fancied  that  the  letter  was  indefinite,  owing  to  Mr.  Brough- 
ton’s unfamiliarity  with  business,  not  being  long  in  the 
country ; he  did  not  want  to  put  himself  in  a position  not 
to  sell  these  short  ends.”  Whatever  Mr.  Howard  may  have 
meant,  or  the  plaintiff*  have  understood  him  to  mean  by 
this  expression,  I cannot  say,  but  I must  confess  this  sen- 
tence is,  to  my  mind,  very  suggestive.  It  seems  to  confirm 
beyond  dispute  Mr.  Broughton’s  evidence  that  he  made  Mr.. 
Howard  very  clearly  understand  in  unmistakable  language, 
as  he  has  sworn  here  he  did,  that  his  intention  was  to  dis- 
pose of  these  small  ends  and  bruised  pieces  of  rails,  of 
which  as  he  understood  there  was  such  a large  quantity 
they  were  desirous  of  getting  rid  of,  but  as  to  which  Mr. 
Howard  was  willing  to  take  the  contract  as  insisted  upon 
by  Mr.  Broughton,  relying  upon  his  own  opinion  that  there 
could  not  be  more  than  100  tons  of  such  stuff. 

There  being  then,  as  I think  there  is  not,  the  slightest 
shade  of  doubt  cast  upon  Mr.  Broughton’s  evidence,  namely, 
that  the  letter  of  the  21st  of  April  expressed  with  the  most 
perfect  accuracy  the  agreement  as  verbally  concluded,  and' 
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that  it  was  arrived  at  upon  the  basis  of  the  defendants 
giving  in  exchange  for  the  rails  2970  tons  of  old  iron  com- 
ing within  the  description  named  in  the  letter,  the  course 
which  was  open  to  Mr.  Howard  upon  receipt  of  that  letter 
was  clear  beyond  any  doubt.  That  letter,  it  is  to  be  ob- 
served, was  not  one  professing  to  contain  the  tender  of  a 
proposition  emanating  from  the  defendants  for  a contract 
to  be  entered  into.  It  plainly  refers  to  a contract  already 
concluded  verbally.  The  time  for  consultation  and  consider- 
ation of  and  deliberation  upon  the  terms  of  the  contract  was 
passed.  All  that  had  already  taken  place,  and  all  that  was 
wanted  was  the  legal  evidence  of  what  had  been  concluded. 
It  was  as  if  the  defendants’  manager  had  said,  “ I send  you 
a paper  containing  the  terms  of  the  contract  which  we  have 
just  concluded,  signed  by  me  upon  behalf  of  the  defendants, 
to  make  it  binding  upon  them.  Send  me  your  acknowledg- 
ment ot  its  correctness,  signed  by  you,  and  that  will  con- 
clude the  matter.” 

Now,  if  the  letter  so  sent  did  not  truly  represent  the  terms 
of  the  contract  as  it  had  been  agreed  upon,  Mr.  Howard  should 
have  instantly  replied  to  that  effect,  and  he  should  have 
pointed  out  clearly  wherein  the  difference  lay.  If  the  letter 
did  contain  a correct  statement  of  the  terms  of  the  contract  as 
agreed  upon,  Mr.  Howard’s  course  was  equally  clear.  After 
seeing  Mr.  Bickford  and  hearing  his  utter  repudiation  of  the 
contract,  the  only  honourable  course  open  to  him  was,  if  he 
did  not  wish  to  keep  the  contract  to  himself,  to  have  writ- 
ten to  Mr.  Broughton,  either  alone  or,  if  he  pleased,  jointly 
with  Mr.  Bickford,  and  have  said  that  in  making  the  verbal 
-contract  he  was  not  acting  for  himself  alone,  but  equally  for 
Mr.  Bickford,  and  that  the  latter  would  not  adopt  the  con- 
tract, stating  his  reasons  why  : but,  above  all  things,  every 
principle  of  fair  dealing  and  commercial  integrity  required 
that  they  should  have  been  most  careful  not  to  write  an 
answer  so  framed  as,  while  expressing  a simple  acknow- 
ledgment of  the  correctness  of  the  terms  of  the  agreement 
as  set  out  in  the  letter,  to  give  the  appearance,  undercover 
of  that  acknowledgment,  which  was  all  Mr.  Broughton  had 
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asked  for,  of  an  artful  attempt  to  impose  upon  Mr.  Brough- 
ton wholly  different  conditions  from  those  which  he  had 
agreed  to,  and  which  he  had  given  abundant  reason  to  Mr. 
Howard  to  know  he  never  could  submit  to,  in  the  hope,, 
from  the  maimer  in  which  these  new  conditions  were  intro- 
duced, that  they  would  not  be  observed  until  it  would  be 
too  late. 

I do  not  mean  to  say  that  I have  formed  the  opinion 
that  the  parties  who  signed  the  letter  of  the  24th  April,  in- 
tended to  deceive  or  entrap  Mr.  Broughton  in  this  manner; 
he  seems  to  be  of  opinion  that  they  did — but  this  I think 
may  be  fairly  said,  that  if  such  had  been  the  intention,  the 
letter  could  not  have  been  more  artfully  framed  to  attain 
that  end  than  it  Was.  The  letter  is  written  from  Mr.  Bick- 
ford’s office  in  Toronto,  and  is  as  follows,  addressed  to  Mr. 
Broughton:  (a) 

“ Dear  Sir, 

“ We  have  the  pleasure  of  acknowledging  the  receipt  of 
your  letter  of  the  21st  inst.,  containing  the  terms  of  the 
agreement  we  have  made  for  the  sale  of  5Jfi  tons  of  steel 
rails” 

Now  that  first  sentence  in  plain,  simple,  and  unequivocal 
terms  was  a full  and  complete  answer  to  Mr.  Broughton’s 
letter,  and  precisely  in  the  shape  and  sense  in  which  he  had 
asked  for  an  answer ; and  so  complete  is  the  acknowledg- 
ment that,  upon  reading  this  sentence,  he  might  I think 
have  been  excused  if  he  had  laid  the  letter  aside  as  a 
complete  assent  to  the  terms  of  his  letter  of  the  21st 
April,  without  reading  it  further.  Had  he  read  on,  how- 
ever, he  would  have  found  further  reason  for  laying  it 
aside,  without  reading  it  to  the  end,  for  he  would  have 
observed  that  it  seemed  merely  to  follow  his  own  letter* 
repeating  it,  only  that  it  set  out  first  the  material  to  be 
supplied  by  the  other  contracting  parties ; the  point  of 
difference  is  reserved  until  the  termination  of  the  third 
sentence,  in  which,  as  the  plaintiff  now  contends,  the 


(a)  See  this  letter  in  full,  as  note,  ante  p.  525. 
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the  terms  are  imposed  upon  the  defendants  which  have 
the  effect  of  upsetting  the  contract  as  verbally  agreed 
upon,  and  of  converting  Mr.  Broughton’s  undertaking  to 
give  property  which,  upon  a careful  calculation,  he  had 
estimated  as  a fair  equivalent  in  lieu  of  cash  for  property 
worth  $31,300.00,  into  an  undertaking  upon  his  part  to 
give  property  well  worth,  according  to  the  plaintiff’s 
calculation,  $23,500.00  in  excess  of  such  cash  value  of  the 
property  to  be  acquired  in  exchange. 

The  letter  then  proceeds  : — 

“The  rails  are  to  be  of  Cammell’s  make,  (or  equally 
approved  maker),  and  to  be  accompanied  with  the  usual 
maker’s  guarantee  of  five  years.  Weight  and  section  of 
rails  to  be  to  your  specification,  and  to  be  inspected  by  a 
competent  engineer,  if  so  desired,  and  delivered  at  Ham- 
ilton wharf  in  June  next. 

“ The  payment  to  be  in  2970  tons  of  wrought  scrap  iron 
and  old  scrap  rails  unfit  for  use  save  as  ordinary  scrap  rails, 
such  as  sold  to  rolling  mills  for  re-working. 

“ The  delivery  of  the  scrap  to  be  made  in  Hamilton  or 
Port  Stanley  as  soon  after  the  delivery  of  the  steel  rails  as 
possible.” 

(Signed)  “ J ames  Howard.” 

( “ ) “ E.  O.  Bickford.” 

Now  the  defendants’  manager  having  in  his  letter  of  the 
21st  April  expressed,  as  he  says  he  did,  verbatim  et  liter- 
atim the  identical  terms  of  the  verbal  agreement  as  entered 
into  between  himself  and  Mr.  Howard,  asked  for,  and 
naturally  enough  only  expected  to  receive  a reply  simply 
acknowledging  the  correctness  of  those  terms,  and  assent 
thereto  in  writing.  He  expected  no  letter  that  would  re- 
quire any  further  consideration  upon  his  part.  He  accord- 
ingly instructed  his  private  clerk  that  whenever  the  expected 
reply  should  come,  acknowledging  the  receipt  and  correct- 
ness of  his  letter,  to  direct  the  Company’s  engineer  to  supply 
a section  of  the  steel  rail  required  and  to  collect  the  scrap 
for  delivery.  In  pursuance  of  these  instructions,  upon  re- 
ceipt of  the  letter  of  the  24th  April,  the  young  man,  into 
whose  hands  in  due  course  of  business  the  letter  upon  arri- 
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wal  at  the  office  came,  taking  it  to  be  an  exact  and  simple 
.acceptance  of  Mr.  Broughton’s  letter,  prepared  a letter 
which  in  the  ordinary  course  of  business  was  laid  before 
Mr.  Broughton  for  his  signature  and  signed  by  him  ; but  Mr. 
Broughton  did  not  then  see  the  letter  of  the  24th  April, 
nor  at  any  time  until  a month  after,  when  the  difficulty  to 
which  I shall  presently  advert  arose.  The  letter  so  prepared 
by  the  clerk,  and  signed  by  Mr.  Broughton,  was  addressed 
to  Mr.  Hobson,  the  Company’s  engineer,  dated  the  25th 
April,  1876,  and  is  as  follows : — 

Dear  Sir, 

“ Messrs.  Howard  & Bickford  having  accepted  the  con- 
ditions of  the  proposed  exchange  of  rails,  (in  a letter,  a copy 
of  which  I enclose  you,)  you  may  let  them  have  the  neces- 
sary information  as  to  section,  and  whatever  other  particu- 
lars of  the  new  rails  are  necessary.” 

(Signed)  “ F.  Broughton.” 

It  will  be  observed  that  this  letter  shows  upon  its  face 
that  the  writer  understood  the  letter  of  the  24th  April,  a 
copy  of  which  was  enclosed,  to  be  a simple  acknowledg- 
ment of  the  terms  upon  which  Mr.  Broughton  had  agreed, 
as  contained  in  his  letter  of  the  21st,  and  it  was  upon  this 
understanding  only  that  the  engineer  was  authorized  to  fur- 
nish the  section  of  rails,  which  he  did  in  a letter  of  the  26th 
April,  and  he  shortly  after  proceeded  to  have  the  scrap  col- 
lected and  conveyed  to  Port  Stanley.  Matters  proceeded 
smoothly  until  the  24th  May,  when  Mr.  Howard  called  at 
the  engineer’s  office  and  complained  that  the  stuff  being 
delivered  at  Port  Stanley  was  not  the  kind  of  scrap  the 
defendants  had  agreed  to  deliver.  Mr.  Hobson  insisted  that 
it  was.  All  that  passed  between  Mr.  Howard  and  Mr. 
Hobson  upon  this  interview  did  not  clearly  appear,  nor  is 
it  of  much  importance  that  it  does  not ; for  the  contract 
was  entered  into  between  Mr.  Broughton  and  Mr.  Howard, 
and  not  between  the  latter  and  Mr.  Hobson.  Mr.  Hobson 
immediately  informed  Mr.  Broughton  of  Mr.  Howard’s  com- 
plaint. About  this  time  also,  Mr.  Broughton  received  a 
letter  from  an  iron  company  in  the  United  States,  asking 
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if  the  defendants  held  1000  ton  of  a special  quality  of  scrap 
for  Mr.  Bickford,  which  it  appears  he  had  offered  to  sell  to 
the  Iron  Company.  Mr.  Broughton  therefore  sent  for  Mr. 
Howard,  who  called  upon  him  on  the  29th  May,  and  Mr. 
Broughton  enquired  of  him  what  was  the  ground  of  his 
complaint,  and  mentioned  to  him  also  about  the  receipt  of 
the  letter  from  the  United  States.  The  complaint  appeared 
to  be  that  Howard  set  up  the  claim  that  he  had  understood 
from  Mr.  Hobson  that  he  was  to  have  1000  tons  of  a par- 
ticular kind  of  superior  wrought  iron  scrap  which  was  very 
valuable.  Mr.  Broughton  thereupon  very  warmly  remon- 
strated with  Mr.  Howard  upon  the  impropriety  of  his  con- 
duct in  dealing,  without  his  permission,  with  Mr.  Hobson, 
Mr.  Broughton  at  the  same  time  charging  Howard  that  he 
well  knew  that  Mr.  Hobson  had  no  power  to  sell  anything, 
or  to  agree  for  the  sale  of  anything.  He  moreover  reminded 
Mr.  Howard  that  he,  Mr.  Broughton,  had  himself  agreed 
upon  the  terms  of  the  contract  with  him,  and  had  in  most 
precise  terms  stated  to  him  the  kind  of  stuff  he  intended  to 
let  him  have,  which  was  set  out  with  perfect  accuracy  in  his, 
Mr.  Broughton’s,  letter  of  the  21st  April.  Thereupon  some 
reference  was  made  to  the  letter  of  the  24th  April.  This 
was  the  first  time  that  it  came  under  Mr.  Broughton’s 
notice.  He  then  perceived  a difference  between  the  two 
letters,  but,  as  he  says,  nothing  passed  between  Mr.  Howard 
and  him  as  to  this  difference,  or  as  to  the  effect  it  was  con- 
tended to  have ; the  contention  of  Mr.  Howard  was  that 
Mr.  Hobson  had  made  promises  which  were  not  being  ful- 
filled. Hereupon,  Mr.  Broughton  very  warmly  insisted  that 
the  whole  claim  in  respect  of  any  such  demand  for  stuff 
which  it  was  alleged  Mr.  Hobson  had  promised  should  be 
withdrawn,  or  he  would  stop  collecting  the  scrap  altogether, 
and  would  put  an  end  to  the  whole  matter. 

The  result  of  what  took  place  upon  that  occasion  seems 
to  me  to  be,  that,  whatever  was  the  language  used,  Mr. 
Howard  gave  Mr.  Broughton  and  his  clerk,  who  was  also 
present,  to  understand  that  the  claim  would  be  abandoned, 
and  that  nothing  should  be  claimed  other  than  in  accordance 
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with  the  terms  of  the  contract  as  made  by  Mr.  Broughton, 
and  as  expressed  in  his  letter.  Mr.  Howrard,  it  is  true,  in 
his  evidence  says  that  he  did  not  say  in  terms  that  he  as- 
sented to  the  letter  of  the  21st  April.  He  adds,  “ I had  no 
authority  from  Mr.  Bickford  to  do  so.”  But  it  was  he  who 
had  contracted  with  Mr.  Broughton,  and  whom  the  latter 
had  a right  to  call  to  account.  He  adds,  however,  upon 
cross-examination,  that  “ at  the  interview  of  the  29th  May,, 
Mr.  Broughton  told  him  that  he  was  going  to  adhere  to  this 
letter  of  the  21st  April,  and  that  if  there  was  any  difficulty 
about  it  they  had  betterstop  delivering.”  And  being  pressed 
he  says  he  cannot  recollect  saying  there  should  be  no  diffi- 
culty about  it.  He  says  he  told  Mr.  Broughton  rhat  he, 
Howard,  was  only  one  in  the  bargain,  and  at  length  he 
says,  “ I cannot  say  whether  I did  say  there  would  be  no 
difficulty  or  not.  I certainly  did  not  tell  him  I was  con- 
tented with  the  terms  of  the  letter.” 

Now,  from  the  evidence,  I am  satisfied  that  Mr.  Brough- 
ton did,  as  he  says  he  did,  insist  upon  the  terms  contained 
in  that  letter,  and  that  in  order  to  prevent  Mr.  Broughton 
stopping  further  collection  of  the  scrap,  he,  Howard,  gave 
Mr.  Broughton  to  understand  that  the  difficulty  should  be 
at  an  end. 

Within  a few  days  after  the  close  of  the  interview  Mr. 
Howard  addressed  a letter,  dated  the  1st  June,  to  Mr. 
Broughton  with  the  object  apparently  of  endeavouring  to 
persuade  him  that  he,  Howard,  had  had  no  intention  to 
deceive  him ; to  which  letter  Mr.  Broughton  replied  upon 
the  6th  June.  These  letters  do  not  appear  to  me  to  bear 
upon  the  issues  in  this  cause.  Mr.  Broughton,  in  his  letter 
of  the  6th,  repeats  distinctly  his  determination  of  abiding 
by  the  letter  of  the  2 1st  April,  as  defining  the  obligation  he 
had  incurred  upon  behalf  of  the  defendants.  The  stuff 
accordingly  proceeded  to  be  collected  by  the  defendants* 
they  acting  upon  the  faith  of  their  undertaking  as  embodied 
in  the  letter  of  the  21st  April. 

Upon  the  27th  June,  the  defendants  received  from  the 
Bank  of  Montreal,  who  were  assignees  of  the  bills  of  lading. 
68 — vol.  xxvm  c.p. 
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for  advances  made  by  the  Bank  to  purchase  the  steel  rails, 
a letter  of  the  date  of  the  26th  June,  enclosing  the  bills 
of  lading,  together  with  Cammell’s  guarantee.  In  that 
letter  the  manager  of  the  Bank  informs  the  defendants 
.as  follows: — 

“ These  steel  rails  to  be  the  property  of  your  Company  upon 
your  delivering  at  Port  Stanley  2970  tons  of  scrap  iron,  in 
accordance  with  your  letter  of  April  21st,  addressed  to  Mr. 
James  Howard,  the  said  2970  tons  of  scrap  to  be  delivered 
at  Port  Stanley  subject  to  the  order  of  the  Bank  of  Mon- 
treal, Toronto  branch.  In  order  to  facilitate  the  transaction 
I will  be  satisfied  you  should  take  immediate  possession  of 
the  rails  on  your  acknowledging  the  receipt  of  this  letter, 
and  undertaking  to  make  speedy  delivery  of  the  scrap  to 
the  order  of  the  Bank  at  Port  Stanley  as  aforesaid.” 

Upon  the  28th  June,  however,  the  plaintiff  wrote  a 
letter  from  Toronto,  addressed  to  Mr.  Broughton,  as 
follows  : — 

“ Dear  Sir, 

“ The  steel  rails  sold  to  your  Company  as  per  your 
letter  of  the  21st  April,  and  Mr.  Howard's  and  my  own 
of  April,  last,  are  now  delivered  in  Hamilton,  and 
I have  instructed  the  manager  of  the  Bank  of  Montreal, 
Iiere  to  give  you  up  the  bills  of  lading  on  receipt  of  a letter 
from  you  that  you  will  deliver  to  the  order  of  the  Bank 
the  2970  tons  of  scrap  iron  and  rails,  as  agreed,  at  Port 
Stanley,  as  soon  as  may  be  convenient  or  possible  to 
you.” 

At  this  time  Mr.  Bickford  was  well  aware  of  the 
quality  of  the  stuff  which  the  defendants  had  already 
prepared  to  deliver,  as  well  as  of  the  resolution  of  Mr. 
Broughton  to  stand  to  the  terms  of  the  contract  as  con- 
tained in  the  letter  of  the  21st  April  alone ; for  as  to 
this  latter  point  he  must  be  held  to  be  affected  by  what 
passed  between  Mr.  Broughton  and  Mr.  Howard  upon  the 
29th  May.  Since  that  day  no  further  complaint  had  been 
made  as  to  the  quality  of  the  stuff  collected  and  con- 
veyed to  Port  Stanley. 
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Mr.  Broughton,  upon  receipt  of  the  letter  of  the  28th  J une, 
conceiving  it  to  be  a trap  to  catch  him  in  re-opening  that 
question,  took  no  notice  of  it,  and  did  not  reply  to  it. 

Again,  upon  the  10th  July,  he  received  from  Mr. 
Howard  a letter  of  that  date,  wherein  he  says  : — 

“ Dear  Sir, 

“ The  steel  rails  are  now  all  delivered  to  you  at  Ham- 
ilton, and  in  order  to  facilitate  a settlement  of  this 
matter,  I have  taken  upon  myself  to  make  the  following 
proposition : We  will  take  what  scrap  you  may  have  to 
give,  as  in  the  terms  of  your  letter  of  agreement.  With 
regard  to  scrap  rails,  ‘ the  short  pieces  and  bruised  ends 
of  rails  may  be  of  any  length  under  four  feet,  up  to  the 
amount  of  fifty  tons,  the  remainder  to  be  over  four  feet 
in  length.  Your  assent  to  this  proposition  will  close  the 
matter,  as  I will  undertake  to  get  Mr.  Bickford’s  consent. 

“ Yours  truly, 

(Signed)  “ James  Howard.” 

To  this  letter  Mr.  Broughton  very  promptly,  and  in 
terms  of  astonishment  replies  upon  the  same  da}^  as 
follows : — 

“ I have  received  your  letter  of  this  date,  which  I am 
entirely  at  a loss  to  understand.  The  arrangement  for 
the  exchange  of  rails  for  scrap  was  so  definite  as  to  re- 
quire no  further  proposals  nor  explanations.  I decline 
therefore  to  have  any  further  correspondence  upon  it. 
We  are  carrying  it  to  Port  Stanley  as  rapidly  as  we  can, 
in  accordance  with  the  orders  of  the  Bank  of  Montreal. 

“ Yours  truly, 

(Signed)  IC  F.  Broughton.” 

Upon  the  26th  July,  it  appeared  that  the  defendants 
had  not  a sufficient  quantity  of  scrap  under  thirteen  feet 
in  length  to  complete  the  2970  tons;  they  had  therefore  to 
supply  the  deficiency  with  rails  exceeding  thirteen  feet  in 
length,  and  the  result  has  been  that,  in  fact,  the  defendants 
have  delivered  a large  quantity  of  long  rails,  amounting, 
according  to  the  defendants’  evidence,  to  from  1000  to  1200 
tons  of  long  rails,  which,  under  the  terms  contained  in  the 
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letter  of  the  21st  April,  they  were  not  called  upon  to  deliver 
at  all,  and  which  were  of  much  greater  value  than  any  stuff 
which  they  had  agreed  to  deliver,  and  which  was  expressed 
in  that  letter. 

In  short,  the  evidence  of  the  defendants  is,  that  they  have 
delivered  only  535  tons  of  scrap  under  five  feet,  41  tons  of 
wrought  iron  scrap,  consisting  of  broken  fish  plates,  bolts, 
&c.,  from  1000  to  1200  tons  of  rails  exceeding  thirteen  feet, 
in  length,  and  the  residue  of  broken  rails  between  five  and 
thirteen  feet  in  length  ; while,  on  the  other  hand,  the  con- 
tention of  the  plaintiff  is,  that  three-fourth  parts  of  the 
whole  stuff  delivered  was  under  four  feet,  and  that  the 
residue  was  only  fair  average  scrap  rails. 

Now  upon  this  difference  I do  not  intend  to  dwell,  further 
than  to  say  that  in  view  of  the  nature  of  the  plaintiff’s 
contention,  if  it  was  so  important  as  he  claims  it  to  be,  he 
should  certainly  have  been  prepared  with  evidence  of  a 
very  different  character  from  that  which  he  produced. 
The  box  of  stuff  which  he  did  produce  was  the  worst 
possible  evidence,  if  indeed  it  was  evidence  at  all,  for  it 
formed  no  part  of  the  stuff  delivered,  and  there  was  no' 
reason  whatever  why  a fair  sample  of  the  stuff  itself  deli- 
vered was  not  produced.  There  was,  at  the  time  of  the 
trial,  still  lying  at  Port  Stanley  about  270  tons,  and  if  that 
was  too  good  to  form  a fair  specimen  of  the  greater  part  or 
of  the  average  of  the  stuff,  the  plaintiff  should  have  fur- 
nished the  evidence  of  competent  persons  who  had  inspected 
the  stuff  before  it  was  removed  and  who  could  have  spoken 
to  the  character  of  the  whole,  or  he  might  have  called  the 
persons  to  whom  it  was  sold,  to  speak  of  the  quantities  of 
the  different  grades,  their  different  proportions  and  value : 
knowing  that  the  defendants  were  insisting  upon  delivering 
under  the  letter  of  the  21st  April,  if  not  accepted  upon  the 
faith  of  the  contract  there  expressed,  and  if  notwithstanding 
the  stuff  should  be  removed,  the  plaintiff  should  have  been 
prepared  with  the  clearest  evidence  of  the  character  and 
value  of  the  whole  so  removed.  But,  in  the  view  which  I 
take,  this  evidence  is  now  of  very  little  consequence  in  my 
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opinion,  for  if  the  defendants  are  to  be  only  bound  by  the 
agreement  entered  into  between  Mr.  Broughton  and  Mr. 
Howard,  and  which  is  expressed  in  the  letter  of  the  21st 
April,  the  evidence  shews  that  they  have  delivered  stuff 
of  a quality  superior  to  that  which  they  had  so  contracted 
to  deliver ; and  that  there  is  no  other  contract  by  which 
they  can  be  bound  is  the  conclusion  at  which  I have  arrived- 

In  a letter  of  the  31st  July,  1876,  addressed  by  Mr. 
Bickford  to  Mr.  Broughton,  the  former  say 

“ I visited  Port  Stanley  on  Saturday  last,  and  inspected 
-the  old  rails  being  delivered  there  by  your  Company  for 
me,  and  regret  to  have  to  inform  you  that  they  are  not  of 
the  grade  and  quality  bought  by  me,  and  that  I cannot 
accept  them  all  on  my  contract  with  you.  There  are  far 
too  many  short  pieces  of  three  feet  and  less.  I should 
think  three-fourths  of  the  quantity  being  of  that  des- 
cription.” 

Mr.  Broughton  addressed  no  letter  to  Mr.  Bickford  in  reply 
bo  this  letter,  and  when  we  bear  in  mind  all  that  had 
already  taken  place,  and  that  the  contract  was  discussed 
and  concluded  between  Mr.  Broughton  and  Mr.  Howard, 
by  whom  Mr.  Bickford  had  been  brought  into  the  tran- 
saction after  the  terms  had  been  finally  agreed  upon,  I 
cannot  say  that  Mr.  Broughton  was  to  blame  in  declin- 
ing to  accept  Mr.  Bickford’s  challenge  of  entering  into  a 
controversy  with  him  upon  a subject  which  Mr.  Brough- 
ton had,  as  he  had  supposed,  brought  to  a point  and 
closed  with  Mr.  Howard  upon  the  29th  May.  However, 
he  enclosed  a copy  of  Mr.  Bickford’s  letter  to  the  agent 
of  the  Bank  of  Montreal,  who  were  assignees  of  the  rails, 
and  the  parties  entitled  to  receive  the  scrap,  together 
with  a letter  in  the  following  terms  : — 

“ In  answer  to  Mr.  Bickford’s  statement,  I have  to  say 
that  the  iron  which  we  have  delivered  at  Port  Stanley 
is  precisely  what  we  sold  : that  we  did  not  intend  to  sell 
any  other  and  do  not  intend  to  deliver  any  other ; and 
that  the  iron  now  lies  at  Port  Stanley  at  the  risk  of  whom 
it  may  concern.  I hope  that  the  owners  will  have  it 
Temoved  within  a reasonable  time.” 
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It  would  seem  that  at  this  time  Mr.  Broughton  was 
not  aware  that  in  order  to  complete  the  contract  the 
engineer,  not  having  a sufficient  quantity  of  the  stuff 
which  Mr.  Broughton  had  agreed  to  deliver  by  the  con- 
tract as  contained  in  the  letter  of  the  21st  April,  was 
obliged  to  supply  the  deficiency  with  upwards  of  1000 
tons  of  long  rails  which  Mr.  Broughton  had  no  idea  of 
parting  with  under  the  contract,  or  he  might  have  pointed 
out  that  the  iron  delivered  was  of  a superior  character 
in  this  respect  and  to  this  extent  to  the  stuff  which  was 
comprehended  within  the  contract.  This  letter,  however 
shews  that  Mr.  Broughton  was  consistent  throughout,  in 
insisting  upon  adhering  to  the  terms  of  the  contract  made 
by  him  with  Mr.  Howard,  and  that  he  held  the  defen- 
dants to  be  bound  by  it  as  it  was  evidenced  by  his 
signature  to  the  letter  of  the  21st  April. 

In  reply  to  Mr.  Broughton’s  letter  to  the  Bank  of 
Montreal,  Mr.  Bickford  addressed  another  letter  to  him, 
dated  August  8th,  wherein,  among  other  things,  he  says : 

“ Whether  the  iron  you  have  delivered  at  Port  Stanley 
is  precisely  what  you  sold  depends  on  the  legal  and 
business-like  construction  of  our  contract.  What  you 
intended  to  sell  is  immaterial,  but  you  certainly  had  other 
iron  to  sell,  and,  as  I contend,  you  did  sell  other  iron. 
Your  letter  of  April  21st,  making  an  offer  to  deliver  old 
iron  in  payment  of  steel  rails,  proposed  to  give  ‘2970  tons 
of  scrap,  consisting  of  short  pieces  and  bruised  ends  of 
rails,  broken  fish  plates,  old  bolts,  and  probably  some  lengths 
of  rails,  the  whole  however  being  unfit  for  use  and  worth- 
less save  as  scrap.’  You  asked  also  ‘ an  acknowledgment  in 
writing  agreeing  to  these  conditions.’  My  letter  of  accept- 
ance qualified  the  general  description  by  using  the  words  : 

‘ The  payment  to  be  in  2970  tons  of  wrought  scrap  iron  and 
old  scrap  rails  unfit  for  use  save  as  ordinary  scrap  rails 
suck  as  sold  to  rolling  mills  for  re-  working. ’ After  receipt 
of  my  letter  you  wrote  me  with  the  specification  of  the  steel 
rails,  without  dissenting  from  my  qualification  of  the  des- 
cription of  old  iron  to  be  delivered,  which  you  should  have 
done  if  you  objected  to  it,  instead  of  assenting  to  it  and 
completing  the  contract  by  sending  me  the  specification  of 


BICKFORD  V.  GREAT  WESTERN  R.  W.  CO.  54$ 

your  steel  rails.  About  three-fourths  of  what  you  have  de- 
livered is  not  ‘ old  rails  such  as  are  usually  sold  to  rolling 
mills'  and  I have  now  only  to  say  that  I shall  look  to  your 
Company  for  the  loss  or  difference  in  value  between  what 
you  have  delivered  and  what  I was  entitled  to  receive  under 
the  contract. 

“ I am,  Sir,  your  obedient  servant,” 

(Signed),  “E.  0.  Bickford.” 

It  is  to  be  observed  that  here,  for  the  first  time,  the  atten- 
tion of  the  defendants’  manager  is  directly  drawn  to  the 
grave  nature  of  the  departure  from  the  terms  of  the  contract 
which  Mr.  Howard  and  Mr.  Broughton  had  discussed  and 
finally  agreed  upon,  which,  by  their  letter  of  the  24th  April, 
under  cover  of  apparently  recognizing  and  submitting  to 
that  contract  in  simplicity  and  integrity  as  contained  in  the 
letter  of  the  21st  April,  the  plaintiff  and  Mr.  Howard  con- 
templated bringing  about : — that,  under  cover  of  the  words 
“We  have  the  pleasure  of  acknowledging  the  receipt  of  your 
letter  of  the  21st  instant,  containing  the  terns  of  the  agree- 
ment we  have  made  for  the  sale  of  5f0  tons  of  steel  rails ,’ 
by  which  contract  they  must  have  well  known — Mr.  Howard* 
at  least  well  knew — that  the  defendants’  agent  had  bound 
himself  to  deliver  a particular  species  of  old  iron  specially 
mentioned  in  the  letter,  so  as  to  limit  the  obligation  of  the 
defendants  to  paying  something  like  a reasonable  equivalent 
for  the  steel  rails,  they  should  impose  upon  the  defendants 
an  obligation  to  deliver  a totally  different  description  of 
stuff,  exceeding  the  cash  value  of  the  steel  railsby  $23,500.00. 

I must  say  that  the  evidence  satisfies  my  mind,  not  only 
that  Mr.  Broughton  never  contemplated  entering  into  any 
such  obligation,  but  that  both  Mr.  Howard  and  the  plaintiff 
had  abundant  reason  to  know  that  he  did  not ; and,  in  fact, 
that  he  could  not  have  entered  into  any  such  obligation 
without  being  recklessly  regardless  of  the  interests  of  the 
defendants. 

I have  thus  gone  at  large  into  the  evidence  for  the  pur- 
pose of  shewing  that  in  point  of  merits  there  is  no  founda- 
tion whatever,  as  I think  there  is  not,  for  the  plaintiff’s 
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contention ; and  it  would,  in  my  judgment,  be  a great  re- 
proach to  our  law  if  this  action  could  succeed. 

The  extract  which  I have  taken  from  the  plaintiff’s  letter 
of  the  8th  August,  contains,  as  it  seems  to  me,  the  germ  of 
the  error  which  pervades  the  plaintiff’s  contention. 

The  letter  of  the  21st  April  was  not,  as  I have  already 
shewn,  of  the  character  attributed  to  it  by  the  plaintiff*? 
namely,  a letter  making  an  offer  or  proposition  for  a con- 
tract to  be  entered  into.  It  was  a letter  referring  to  a con- 
tract the  terms  of  which  had  already  been  thoroughly  dis- 
cussed, and  which  had  verbally  been  concluded  and  agreed 
upon  between  Mr.  Broughton,  upon  behalf  of  the  defen- 
dants on  the  one  part,  and  Mr.  Howard  on  the  other. 
What  was  wanted  only  was  the  signature  of  the  parties  to 
be  charged  therewith,  to  make  it  capable  of  being  evi- 
denced legally.  Mr.  Broughton  wrote  in  effect,  “ Here  is  the 
written  expression  of  the  contract  we  have  concluded  and 
agreed  upon.  I have  signed  it  to  make  it  obligatory  on  the 
defendants.  Sign  it  you,  to  make  it  obligatory  upon  you.” 

It  is  for  this  reason  that,  as  I have  before  observed,  Mr. 
Howard  never  should  have  signed  a letter  containing  the 
first  paragraph  in  the  letter  of  the  24th  April,  unless  he 
intended  to  adhere  to  the  verbal  contract  which  he  had  con- 
cluded, and  was  prepared  to  accept  the  letter  of  the  21st 
April  in  simplicity  and  integrity,  as  the  written  embodiment 
of  that  contract.  With  Mr.  Bickford,  except  as  coming  in 
under  the  shadow  of  Mr.  Howard,  Mr.  Broughton  had 
nothing  to  do  ; but  the  same  obligation  rested  upon  him  as 
upon  Mr.  Howard,  if  he  should,  as  he  did,  together  with 
Mr.  Howard,  sign  the  letter  in  reply  to  Mr.  Broughton. 

Now  this  letter  was  either  an  acknowledgment  simpli- 
citer  of  the  correctness  of  the  contract  as  set  out  in  the  letter 
of  the  21st  April,  or  it  was  a totally  different  thing — namely, 
.as  is  now  contended  by  the  plaintiff,  a proposition  emana- 
ting from  Mr.  Howard  and  the  plaintiff,  asking  Mr. 
Broughton  to  enter  into  a contract  with  them,  upon  terms 
either  then  for  the  first  time  proposed  by  them,  or  which,  if 
before  discussed,  had  been  rejected  by  Mr.  Broughton. 
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Now,  in  my  opinion,  the  plaintiff,  in  the  face  of  the  first 
paragraph  of  the  letter,  which  in  unqualified  terms  admits 
that  “ the  letter  of  the  21st  contains  the  terms  of  the  agree- 
ment we  have  made  for  the  sale  of  540  tons  of  steel  rails,” 
oannot  he  heard  now  to  say  that  it  does  not — that,  in  fact, 
no  contract  had  been  made,  and  that  all  that  was  intended 
was  to  propose  to  Mr.  Broughton  terms  for  a contract  yet 
to  be  entered  into.  The  language  used  by  the  plaintiff  and 
Mr.  Howard,  whatever  was  their  intention,  was  well  cal- 
culated to  mislead  and  deceive,  and  if  Mr?  Broughton,  being 
so  deceived,  had  fallen  into  the  error  of  adopting  it  by  a 
writing  under  his  hand,  it  would  still,  in  my  opinion,  have 
been  competent  for  the  defendants  to  have  contended  suc- 
cessfully that  the  parties  whose  ill-chosen  and  deceptive 
language  had  led  their  agent  into  error  should  themselves 
bear  the  consequences  of  the  deceptive  language  which  had 
brought  about  the  error. 

If,  then,  the  letter  of  the  24th  April  is  not  what  it  pro- 
fesses to  be  in  this  first  paragraph,  namely,  an  unqualified 
acknowledgment  of  the  correctness  of  the  terms  of  the 
contract  set  out  in  the  letter  of  the  21st,  it  is  then  only  a 
proposition,  emanating  from  Mr.  Howard  and  the  plaintiff, 
for  a contract  to  be  entered  into  upon  terms  which  had 
never  before  been  discussed,  or,  if  discussed,  had  been 
rejected,  and,  I think  I may  fairly  add,  which  the  parties 
writing  the  letter  had  reason  to  know  that  the  party  to 
whom  the  letter  was  addressed  never  would  intentionally 
agree  to,  or  indeed  could  agree  to  without  being  guilty  of 
dereliction  of  duty  to  his  principals,  the  defendants. 

Now  although  a proposal  for  a contract,  signed  by  the 
party  sought  to  be  charged  therewith,  may  be  accepted  by 
parol  by  the  person  to  whom  it  is  addressed,  so  as  to  be 
enforceable  at  his  suit  against  the  party  signing — Reuss  v. 
Picksley,  L.  R.  1 Ex.  342;  Warner  v.  Willington,  3 Drew. 
523 ; Smith  v.  Neale , 2 C.  B.  N.  S.  67 — yet  there  is  no 
case  in  which  it  has  been  held  that  in  respect  of  a contract 
coming  within  the  provisions  of  the  Statute  of  Frauds,  the 
defendants  sought  to  be  charged  can  be  successfully  charged, 
69 — vol.  xxviii  c.p. 
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unless  the  contract  be  evidenced  in  writing,  with  his 
signature. 

Now,  admitting  Mr.  Broughton’s  signature  to  be  sufficient 
to  be  binding  upon  the  defendants,  it  is  quite  plain  upon 
the  evidence,  not  only  that  he  never  had  the  remotest  idea 
of  entering  into  a contract  such  as  that  which  the  plaintiff 
contends  he  and  Mr.  Howard  proposed  by  their  letter  of 
the  24th  April,  but  that  he  never  signed  any  such  contract, 
nor  indeed  ever  signed  anything  professing  to  bind  the- 
defendants  in  the  premises,  other  than  the  contract  which 
is  set  out  in  the  letter  of  the  21st  April.  Mr.  Broughton’s 
letter  of  the  25th  April,  to  Mr.  Hobson,  cannot  assist  the 
plaintiff,  for  that  letter  professes  to  proceed,  as  in  fact  it 
did  proceed,  upon  the  assumption  that  the  plaintiff  and  Mr. 
Howard  had  unqualifiedly  recognized  the  contract  as  set  out 
in  the  letter  of  the  21st  April 

Now,  if  the  plaintiff  and  Mr.  Howard  claim  exemption 
from  liability  in  respect  of  language  of  their  own  choice,, 
namely,  f:We  have  the  pleasure  of  acknowledging  the  receipt 
of  your  letter  of  the  21st  inst.,  containing  the  terms  of  the 
agreement  we  have  made  for  the  sale  of  5f0  tons  of  steel 
rails,”  upon  what  principle  can  they  be  heard  now  to  con- 
tend that  a letter  written  upon  the  faith  of  that  acceptance 
shall  be  treated  in  an  wholly  different  light,  and  shall  be  con- 
strued into  an  acceptance  of  another  contract,  which  the  de- 
fendants’ manager  not  only  never  contemplated  entering 
into,  but  which  would  be  subversive  wholly  of  one  which 
he  did  enter  into  and  sign. 

The  plaintiff,  in  my  judgment,  must  accept  the  natural 
consequences  of  what  may  be  called  his  own  disingenuous 
and  deceptive  language.  He  seeks  to  hold  the  defendants 
liable  in  respect  of  a matter  which,  within  the  provisions  of 
the  Statute  of  Frauds,  in  order  to  be  obligatory  upon  them, 
required  a contract  to  be  evidenced  by  the  signature  of 
their  agent,  and  he  not  only  fails  to  shew  any  such  contract 
as  that  which  he  relies  upon  so  signed,  but  he  does  shew  a 
contract  duly  signed  by  the  defendants’  agent,  which  has. 
been  faithfully  fulfilled,  and  more  than  fulfilled. 


BICKFORD  Y.  GREAT  WESTERN  R.  W.  CO. 


547 


The  plaintiff  has  got  the  full  benefit  of  the  only  contract 
which  the  defendants,  by  their  agent,  ever  entered  into  or 
contemplated  -entering  into.  With  that  the  plaintiff  must 
be  content,  as  indeed  the  evidence  shews  that  he  well  may 
be,  as  it  gives  to  him,  according  to  his  own  shewing,  more 
than  $4,000.00  in  excess  of  the  cash  value  of  the  article 
which  he  supplied  in  exchange. 

The  verdict  will  be  for  the  defendants. 

Hagartv,  C.  J. — I do  not  see  how  to  avoid  the  conclusion 
at  which  my  brother  Gwynnehas  arrived  in  his  exhaustive 
analysis  of  the  evidence.  This  conclusion  places  the  plain- 
tiff in  a dilemma.  Either  the  true  contract  appears  in  Mr. 
Broughton’s  letter  of  the  21st  April,  or  no  special  contract' 
has  been  entered  into  between  the  parties. 

I think  the  observations  in  Proprietors , <&c.,  English  and 
Foreign  Credit  Co.  v.  Arduin,  L.  It.  5 H.  L.  64,  are  very 
applicable  here. 

The  head  note  is,  “ If  the  person  who  receives  a letter 
containing  the  terms  of  a proposed  agreement  writes  an 
answer  reciting  those  terms  and  declaring  his  acceptance  of 
them,  he  cannot,  in  any  way,  vary  the  effect  of  them  with- 
out distinctly  calling  the  attention  of  the  party  making 
the  offer  to  the  fact  of  his  desire  to  do  so.” 

Lord  Hatherley,  C.,  in  his  judgment,  further  discusses  the 
propositions. 

Lord  Westbury,  after  noticing  that  plaintiff’s  letter  was 
clear  in  its  terms,  says,  at  p.  78  : “The  letter  of  respondents 
in  answer  appears  to  be  a letter  of  general  acceptance,  and 
not  of  refusal  or  qualification.  The  first  sentence  is  inten- 
ded as  a recital  in  statement  of  the  effect  of  appellants’ 
letter.”  He  then  notices  a qualification  added  by  respon- 
dents’ letter,  rather  ambiguous  in  its  terms,  and  he  proceeds, 
at  p.  79  : “ It  would  be  contrary  to  reason  and  every  rule  of 
construction  to  put  an  interpretation  upon  ambiguous  words 
that  shall  defeat  or  qualify  words  that  are  clear  and  express. 
These  words  should  receive  an  interpretation  which  is 
consistent  with  the  intent  and  object  of  the  instrument  in 
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which  they  are  found,  and  with  the  positive  contract  which 
is  contained  in  the  rest  of  the  instrument/’ 

Lord  Colonsay  says,  at  p.  81  : “ If  the  letter  containing 
the  offer  is  clear  and  unambiguous,  and  if  the  party  who 
answers  that  letter  chooses  to  adject  to  that  answer  a 
qualification  or  condition,  or  to  substitute  something  in 
place  of  what  is  offered,  then  the  onus  must  rest  upon  him 
to  state  clearly  and  'precisely , as  if  he  were  making  a new 
offer,  ( for  substantially  it  is  a new  offer),  what  that  quali- 
fication is,  and  for  what  end  it  is  purposed.” 

I think  these  observations  bear  with  great  force  on  the 
case  before  us.  The  words  relied  on  by  the  plaintiff, 
usually  sold  to  rolling  mills,”  read  in  the  light  of  the  evi- 
dence, are  notjespecially  clear  or  definite.  The  plaintiff  says, 
“ The  words  ‘ usually  sold  to  rolling  mills,”  ought  to  have 
made  it  intelligible  to  Mr.  Broughton.  I do  not  see  much 
substantial  difference  between  the  two  letters.  * * The 
letter  of  the  24th  merely  explains  and  defines  the  letter  of 
the  21st.  It  explains  it  and  makes  it  more  plain  and  more 
intelligible.  It  restricts  it,  and  takes  away  the  indefinite- 
ness. Mr.  Broughton  was  selling  to  rolling  mills  and  knew 
exactly,  what  rolling  mills  wanted;  therefore  1 put  that  in. 
I contend  the  two  letters  together  make  one  contract,  and 
there  is  no  contradiction  between  the  letters  that  I see.” 
There  were  other  opinions  given  that  there  was  little,  if 
any,  variance  between  the  two  letters.  All  this  adds  point 
to  the  remarks  of  the  Law  Lords  in  the  case  cited. 

Again,  the  principles  laid  down  in  Smith  v.  Hughes,  L. 
It.  6 Q.  B.,  597,  the  often-cited  case  as  to  old  oats  and  new 
oats.  It  may  be  thus  stated.  If  the  defendant  agreed  to 
take  the  oats  under  the  belief  that  the  plaintiff  had  con- 
tracted they  were  old  oats,  and  the  plaintiff  knew  that  the 
defendant  so  believed  that  the  plaintiff  had  so  contracted, 
then  the  plaintiff  could  not  recover.  The  two  minds  were 
never  ad  idem. 

Lord  Blackburn  puts  it,  at  p.  608: “The  difference  is  the 
same  as  that  between  buying  a horse  believed  to  be  sound, 
and  buying  one  believed  to  be  warranted  sound.” 
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In  the  present  case;  did  the  plaintiff  believe  that  Mr. 
Broughton  was  acting  under  the  belief  that  the  plaintiff 
had  accepted  the  plain  terms  of  the  letter  of  the  21st,  or 
that  the  qualification  in  the  letter  of  the  24th  was  accepted 
as  governing  the  dealing. 

If  the  letters  do  not  in  substance  mean  the  same  thing,, 
then  there  is  the  enormous  difference  of  nearly  fifty  per 
cent,  in  the  value  of  the  article  to  be  delivered,  speaking 
roughly,  between  $12.00  and  $18.00  per  ton. 

Could  the  plaintiff  have  reasonably  supposed  that  the 
railway,  with  full  knowledge  of  the  value  of  the  article  they 
had  to  sell,  viz.,  say  $12.00,  have  contracted  to  give  an 
article  worth  $18.00,  or,  in  other  words,  a clear  profit  to 
the  plaintiff  of  some  $20,000.00  on  their  purchase  of  rails, 
of  which  the  market  value  was  about  $32,000.00. 

I agree  the  verdict  must  be  for  the  defendants. 

Galt,  J.,  concurred. 


Rule  accordingly .. 
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MEMORANDA. 

During  this  term,  the  following  gentlemen  were  called 
to  the  Bar  : — 

George  Fergusson  Shepley,  William  James  Clarke, 
William  Egerton  Hodgins,  Jay  Ketchum,  Robert 
Shaw,  Hamilton  Parke  O’Connor,  William  Caven 
Moscrip,  James  Joseph  Robertson,  Daniel  O’Connor, 
Joseph  Bawden. 
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SITTINGS  IN  VACATION 

AFTER  HILARY  TERM. 


Halcrow  v.  Kelly. 

Promissory  note — Alteration — Discharge  of  endorser. 

A printed  form  of  promissory  note,  with  all  the  blanks  filled  in  and  com- 
plete in  every  respect,  except  that  it  had  not  been  signed  by  the  intended 
makers,  was  handed  by  them  to  defendant,  endorsed  by  defendant  for 
their  accommodation  and  handed  back  to  them,  when  they,  without  de- 
fendant’s knowledge,  added,  after  the  words  “value  received”  the  words 
“ with  interest  at  ten  per  cent,  per  annum,”  then  signed  it,  and  transferred 
it  for  value  to  the  plaintiff. 

Held , that  defendant  was  discharged  by  the  alteration. 

Action  against  defendant  as  endorser  of  a promissory 
note,  dated  6th  November,  1876,  for  $400,  with  interest  at 
ten  per  cent.,  made  by  Messrs.  Harley  & Heather,  payable 
four  months  after  date  to  the  plaintiff. 

Fourth  plea : that  after  the  said  alleged  note  was  in- 
dorsed as  aforesaid,  it  was  made  void  by  being  materially 
altered  without  the  consent  of  the  defendant,  by  adding 
thereto  words  purporting  that  the  amount  of  the  said 
alleged  note  was  to  be  paid  with  interest  at  the  rate  of  ten 
per  cent,  per  annum. 

Replication  to  the  fourth  plea  : that  the  defendant  ought 
not  to  be  admitted  to  plead  said  plea,  because  the  plaintiff 
says  that  the  defendant  indorsed  said  note  on  a printed 
form,  with  the  blanks  filled  in  writing,  without  considera- 
tion and  for  the  accommodation  of  the  said  makers  thereof 
whilst  in  the  words  and  figures  following: 

“ $400.00.  “ Guelph,  Ont.,  Nov.  6,  1876. 

“ Four  months  after  date  we  promise  to  pay  to  J.  W.  B. 
Kelly,  Esq.,  or  order,  at  the  Ontario  Bank,  in  Guelph,  the 
sum  of  four  hundred  dollars,  value  received,” 
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and  before  the  makers  had  written  their  names  upon 
the  face  thereof,  and  delivered  said  note  so  indorsed  to  the 
makers  thereof  for  the  purpose  of  being  negotiated  by  them 
for  their  benefit,  and  the  said  makers  thereupon,  after  the 
indorsement  thereof  by  the  defendant,  and  before  the  sign- 
ing thereof  by  the  makers,  added  the  words  making  said 
note  payable  with  interest  as  aforesaid,  said  words  being, 
“ with  interest  at  ten  per  cent,  per  annum,”  and  which  are 
written  immediately  after  the  printed  words  “ value  re- 
ceived,” on  said  noteas  above  set  out;  and  the  said  makers- 
thereupon,  and  after  the  writing  of  said  last  mentioned 
words,  wrote  their  names  as  makers  in  the  usual  place 
and  said  note  was  afterwards,  when  so  signed  as  afore- 
said, negotiated  by  the  makers  with  the  plaintiff  who 
took  the  same  upon  the  faith  of  said  indorsement  by 
the  defendant  without  any  notice  or  knowledge  of  the 
fact  that  said  words  were  so  added  after  the  indorse- 
ment thereof  by  the  said  defendant,  and  who,  at  the 
time  of  the  transfer  thereof  to  her,  paid  the  makers 
the  full  value  therefor,  and  who  had  always  held  the 
same  as  an  innocent  holder  for  value ; and  this  the 
plaintiff  is  ready  to  verify,  wherefore  she  prays  judgment 
if  the  defendant  ought,  contrary  to  his  indorsement  of  said 
note  in  manner  above  set  forth,  and  to  his  acknowlegment 
thereby,  to  be  admitted  to  say  that  said  words,  making 
said  note  payable  with  interest  at  ten  per  cent.,  were  added 
to  said  note  after  the  indorsement  thereof,  without  his, 
authority  or  consent. 

To  this  replication  defendant  demurred,  on  the  grounds  r 

1.  That  the  makers  of  the  note  after  indorsement  had  no 
right  in  law  to  increase  the  amount  thereof,  which  was  four 
hundred  dollars  when  indorsed,  by  adding  interest  thereto. 

2.  That  the  note  was  complete  when  indorsed  by  the 
defendant,  and  there  was  no  authority  in  any  one  to  write 
anything  thereon  except  the  names  of  the  makers. 

3.  That  the  only  authority  the  makers  could  have  would 
be  to  fill  in  any  blanks  in  the  note  ; but  it  is  admitted 
these  were  all  filled  in  before  indorsement. 
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4.  That  the  allegations  in  the  replication  do  not  estop 
the  defendant  from  setting  up  an  unauthorized  alteration 
in  a material  part  after  he  had  indorsed. 

On  February  22,  1878,  the  demurrer  was  argued. 

Alexander  Dunbar,  for  the  plaintiff. 

J.  K.  Kerr,  Q.  C.,  for  the  defendant. 

March  12,  1878.  Galt,  J. — This  is  another  example  of 
the  inconvenience  and  impropriety  of  the  course  so  com- 
mon in  this  country  of  the  holder  of  a note  taking  it  from 
the  maker  in  place  of  the  indorser,  and  so  long  as  parties 
persist  in  this  practice  they  expose  themselves  to  the  loss 
of  their  remedy  against  the  latter. 

From  the  pleadings  it  appears  that  the  defendant  for  the 
accommodation  of  certain  parties  endorsed  his  name  on  a 
note  for  $400  in  a printed  form,  with  the  blanks  filled  in 
writing.  This  note  was  perfect,  except  that  it  was  not 
then  signed  by  the  makers.  After  the  note  had  been  de- 
livered to  the  makers,  and  before  it  was  signed  by  them^ 
they  added  after  the  words  “ value  received,”  which  were 
in  the  printed  form,  the  additional  stipulation,  with  in- 
terest at  ten  per  cent,  per  annum,”  without  the  consent  of 
the  indorser ; they  then  signed  the  note,  and  transferred  it 
for  value  to  the  plaintiff  without  notice  of  the  alteration. 

In  the  case  of  Le  Banque  Nationale  v.  Sparks,  27  C.  P. 
220, 324,  we  had  occasion  to  consider  the  effect  of  an  indorse- 
ment on  a piece  of  paper  intended  to  be  afterwards  turned 
into  a promissory  note.  All  the  cases  referring  to  that 
branch  of  the  law  are  there  cited. 

This  case,  however,  differs  in  this  important  respect. 
The  note  now  under  consideration  was  perfect  as  regards 
amount  and  date  of  payment,  all  that  was  wanting  was  the 
signature  of  the  makers.  They  had  no  authority  to  alter 
the  amount  for  which  the  defendant  had  b}T  his  indorse- 
ment agreed  to  be  responsible,  and  the  addition  made  by 
them  was  an  alteration  in  that  respect.  In  my  opinion 
this  had  the  effect  of  discharging  the  indorsor. 

70 — VOL.  XXVIII  C.P. 
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If  the  plaintiff  had  received  the  note  from  the  indorser 
as  should  in  law  have  been  the  case  from  the  form  of  the 
transaction,  of  course  the  latter  would  have  been  precluded 
from  raising  any  question  as  to  any  alteration  having  been 
made  without  his  authority ; but  as  the  plaintiff  took  the 
note  from  the  maker  without  any  communication  with 
the  defendant,  the  defendant  is  at  liberty  to  say  the 
amount  was  altered  without  his  consent. 

The  judgment  will  be  for  the  defendant. 

J udgment  for  defendant. 


Austin  v.  Gibson  et  al. 

Principal  and  surety — Giving  time  to  principal  one  of  three  executors — 
Effect  of — Pleading. 

To  an  action  against  three  defendants  as  executrix  and  executors  under 
the  will  of  G.,  deceased,  on  a covenant  that  S.,  one  of  said  executors, 
and  defendants  would  pay  $2,500,  alleging  a part-payment,  but  that 
$618  was  still  due  and  unpaid,  the  defendants  pleaded  that  G.’s 
covenant  was  as  surety  for  S.  only,  as  the  plaintiff  then  knew,  and  that 
the  plaintiff  for  valuable  consideration,  and  without  the  knowledge  or 
consent  of  the  other  two  executors,  gave  S.  time,  beyond  the  stipulated 
time,  whereby  the  defendants  were  discharged.  To  this  the  plaintiff 
replied  that  S.,  as  one  of  such  executors,  had  notice  and  knowledge  of 
the  agreement  to  give  time,  and  as  such  executor  assented  thereto. 

Semble , that  the  plea  was  bad,  for  that  in  the  absence  of  any  allegation 
of  fraud  or  prejudice  to  the  estate,  the  assent  of  one  executor  might  be 
sufficient,  notwithstanding  his  being  both  executor  and  principal  debtor ; 
and  that  the  effect  of  S.  filling  both  positions  would  be  to  reserve  the 
plaintiff’s  right  to  sue,  if  called  upon  to  do  so  by  the  sureties. 

Hut,  Held , that  the  replication  was  a good  answer  to  the  plea. 

Another  plea  which  omitted  to  allege  that  the  testator’s  covenant  was  as 
surety  for  S.,  was  held  bad. 


Declaration  against  defendants,  Elizabeth  Wilcox 
Gibson,  John  Morrison  Gibson,  and  John  Scott,  as  ex- 
ecutrix and  executors  of  William  Gibson  deceased,  on 
a covenant  by  William  Gibson,  that  John  Scott  would 
pay  plaintiff  $2,500  by  five  equal  half-yearly  payments 
on  1st  July  and  1st  January  in  each  year,  until  the 
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said  sum  of  $2,500  be  fully  paid  and  satisfied,  with  in- 
terest at  the  rate  of  six  per  cent,  per  annum  on  all  unpaid 
principal,  to  be  paid  with  each  of  said  instalments,  the 
first  payment  to  be  made  on  the  1st  July,  1873  ; yet 
the  said  J ohn  Scott  has  not  paid  the  plaintiff  the  said  sum 
of  $2,500,  but  only  a portion  thereof,  neither  did  the  said 
William  Gibson,  nor  the  said  defendants,  pay  the  said  sum 
of  $2,500,  or  any  part  thereof,  and  a balance  or  sum  of 
$618,  and  the  interest  thereon  at  six  per  cent,  per  annum 
from  the  4th  September,  1877,  remains  due  and  unpaid. 

Second  plea : that  after  the  death  of  the  said  William 
Gibson  it  was  agreed  by  and  between  the  plaintiff  and  the 
said  John  Scott,  without  the  consent  of  the  defendants  as 
such  executrix  and  executors  as  aforesaid,  for  a good  and 
valuable  consideration  to  the  plaintiff  in  that  behalf,  that 
the  plaintiff  should  give  time  to  the  said  John  Scott  and 
forbear  to  sue  him  for  the  moneys  secured  and  made  pay- 
able by  the  said  covenant  in  the  declaration  mentioned, 
during  a certain  time  then  agreed  on  between  them,  being 
a longer  time  than  the  plaintiff  ought  to  have  given  the 
said  J ohn  Scott  for  payment  of  the  said  moneys,  according 
to  the  terms  of  the  said  covenant  of  the  said  William  Gib- 
son; and  in  pursuance  of  the  said  agreement,  and  without 
the  consent  of  the  defendants  as  such  executrix  and  exe- 
cutors as  aforesaid,  the  plaintiff  then  gave  time  to  the  said 
J ohn  Scott,  and  forbore  to  sue  him  for  the  said  moneys 
during  the  time  so  agreed  upon  as  aforesaid. 

Third  plea,  on  equitable  grounds : that  the  said  William 
Gibson  did,  by  the  said  deed  in  the  declaration  mentioned, 
covenant,  as  in  the  declaration  is  alleged,  as  the  surety  only 
of  the  said  John  Scott,  to  secure  to  the  plaintiff  the  principal 
money  and  interest  mentioned  in  the  said  deed  in  the 
declaration  mentioned,  (therein  covenanted  to  be  paid  by 
the  said  John  Scott  to  the  plaintiff),  and  when  the  said 
deed  was  executed  and  delivered  by  the  said  William  Gib- 
son to  the  plaintiff,  it  was  so  executed  and  delivered  by 
the  said  William  Gibson  as  such  surety  only,  and  the  plain- 
tiff then  knew  that  he,  the  said  William  Gibson,  was  only 
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surety  as  aforesaid  for  the  said  John  Scott,  and  then  ac- 
cepted him  as  such  surety.  And  the  plaintiff  did,  after 
the  death  of  the  said  William  Gibson,  without  the 
knowledge  of  the  defendants  Elizabeth  Wilcox  Gibson  and 
John  Morrison  Gibson,  and  without  the  consent  of  the  de- 
fendants as  such  executrix  and  executors  as  aforesaid,  on 
divers  occasions,  agree  with  the  said  John  Scott  for  a good 
and  valuable  consideration  in  that  behalf  to  give,  and  then 
accordingly  gave  him  time  for  the  payment  of  the  princi- 
pal money  and  interest  from  time  to  time  due  and  payable 
under  the  terms  of  the  said  covenant  of  the  said  John 
Scott  and  of  the  said  William  Gibson,  as  such  surety  as 
aforesaid,  beyond  the  time  when  the  same  was  respectively 
due  and  payable,  whereby,  and  by  reason  whereof,  the  de- 
fendants, as  such  executrix  and  executors  as  aforesaid, 
have  been  and  are  released  and  discharged  from  all  liability 
to  pay  the  said  money  and  interest  so  secured  as  aforesaid, 
or  any  part  thereof,  to  the  plaintiff. 

Second  replication,  on  equitable  grounds,  to  the  second 
and  third  pleas : that  the  above  named  John  Scott,  then 
and  still  being  one  of  the  executors  of  William  Gibson 
mentioned  in  the  said  pleas,  had  knowledge  and  notice  of 
the  agreement  to  give  time  mentioned  in  said  pleas  before 
and  at  the  time  such  agreement  was  made  and  before  and 
at  the  time  of  the  giving  of  such  time,  and  the  said  John 
Scott,  then  and  still  being  such  executor,  consented  to  the 
said  agreement  to  give  time,  and  consented  and  agreed  to 
the  giving  of  such  time,  and  the  said  John  Scott,  as  one  of 
the  executors  of  the  said  William  Gibson,  consented  to  the 
giving  of  time  as  aforesaid,  whereby  and  by  reason  of  the 
premises,  the  said  defendants,  as  such  executors,  have  not 
been  released  or  discharged,  but  remain  liable  to  pay  the 
moneys  in  the  declaration  mentioned. 

To  this  replication  the  defendants  demurred,  on  the 
grounds : 

1.  That  in  order  to  render  the  defendants  liable  in  this 
action,  it  must  be  shewn  that  they  in  their  capacity  as 
executors  consented  to  the  giving  of  time  to  Scott,  th& 
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principal  debtor,  and  it  is  not  sufficient  to  allege  that  he, 
Scott,  knew  of  and  consented,  even  in  his  capacity  of  exe- 
cutor, to  the  giving  of  time  to  himself. 

2.  One  executor  cannot  contract  for  his  own  benefit  so 
as  to  impose  a liability  upon  his  co-executors  or  his  tes- 
tator’s estate  without  the  consent  of  his  co-executors,  and 
without  express  authority  from  them. 

The  plaintiff  joined  in  demurrer,  and  took  the  following 
exceptions  to  the  second  plea  : 

1.  That  it  does  not  allege  that  the  said  William  Gibson, 
deceased,  was  surety  for  the  said  John  Scott,  and  that  the 
plaintiff  knew  that  the  said  William  Gibson  was  such 
surety. 

2.  That  it  does  not  allege  that  the  agreement  mentioned 
in  the  said  plea  to  give  time  was  under  seal,  and  made  before 
the  moneys  payable  by  the  said  John  Scott  had  accrued 
due,  and  before  there  had  been  a breach  of  the  covenant  in 
the  declaration  mentioned  of  the  said  William  Gibson. 

On  May  17,  1878,  the  demurrer  was  argued. 

A.  F.  Campbell,  for  the  plaintiff. 

T.  H.  Spencer,  for  the  defendants. 

May  20,  1898.  Hagarty,  C.  J. — I am  of  opinion  that  the 
second  plea  is  bad  for  the  reasons  assigned,  that  it  does  not 
shew  that  the  testator  was  a surety  for  Scott,  or  would  have 
any  remedy  over  against  him.  His  promise  may  have  been 
an  original  promise,  and  the  relation  of  principal  and  surety 
never  existed.  The  case  of  Darling  v.  McLean,  20  U.  C.  It. 
872,  is  very  distinguishable,  as  the  declaration  shews  the 
nature  of  the  transaction. 

The  remaining  point  is  a very  peculiar  one.  It  has  been 
very  well  and  carefully  argued  by  Mr.  Campbell  for  the 
defendants,  and  Mr.  Spencer  for  the  plaintiff.  It  may  be 
thus  stated : 

The  testator  became  surety  for  Scott  to  the  plaintiff. 
He  then  named  Scott  as  one  of  his  three  executors.  The 
three  executors  ask  to  be  released  from  the  suretyship  on 
the  ground  that  the  plaintiff,  without  the  knowledge  of 
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two  of  the  executors,  and  without  their  consent,  gave  time 
beyond  the  stipulated  time  to  the  third  defendant,  Scott, 
for  good  consideration.  To  this  the  plaintiff  replies  that 
Scott,  as  one  of  the  executors,  had  notice  and  knowledge  of 
such  agreement,  and  as  one  of  the  executors  consented  to 
the  giving  of  the  time,  whereby  the  defendants,  as  exe- 
cutors, remain  liable,  &c.  To  this  the  three  defendants 
demur. 

I have  looked  through  the  cases  cited  but  find  nothing 

O O 

directly  in  point. 

I agree  that  one  executor  cannot,  without  the  assent  of 
the  others,  create  any  new  or  fresh  liability  on  the  estate. 

Scholey  v.  Walton,  12  M.  & W.  510,  514,  shews  that  “ one 
executor  cannot  be  bound  by  the  express  promise  of  another, 
even  if  he  bind  himself  in  his  character  of  an  executor.” 

It  was  considered  that  a promise  by  one  executor  only, 
would  not  take  the  case  out  of  the  Statute  of  Limitations 
before  Lord  Tenterden’s  Act. 

One  executor  can  release  a debt  to  the  estate,  and  may 
pay  debts;  and  in  one  case  it  was  held  that  he  could  assent 
to  a legacy  to  himself. 

In  Townson  v.  Tickell,  3 B.  & AL  31,  40,  it  is  said : 
“ One  co-executor  may  release  a debt  and  do  other  acts, 
without  his  companion,  and  he  may  therefore  assent  to  a 
bequest  to  himself.” 

Most  of  the  cases  arise  in  equity  in  view  of  all  the  facts 
in  evidence,  and  where  it  was  contended  or  shewn  that  an 
executor  was  acting  in  fraud  of  the  others,  or  to  the  preju- 
dice or  injury  of  the  case,  or  against  the  wishes  and  re- 
monstrances of  a co-executor. 

We  must  bear  in  mind  that  nothing  whatever  is  charged 
here  against  the  propriety  or  good  faith  of  the  act  done  by 
the  one  executor,  or  that  in  any  way  was  prejudicial  to 
the  estate.  On  the  contrary,  it  may  have  been  highly 
beneficial  to  it  to  wait  on  the  principal  debtor,  and  by  the 
declaration  it  appears  that  the  debt  against  Scott  had  been 
reduced  by  payments  from  $2,500  to  $618. 

It  is  merely  on  the  rigid  application  of  a highly  technical 
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rule  of  equity  that  the  defendants  seek  to  he  discharged. 
We  must  observe  the  rule,  but  we  must  neither  in  any 
way  extend  its  operation  or  apply  it  except  in  the 
clearest  case. 

Lord  Blackburn  says  in  Petty  v.  Cooke , L.  B.  6 Q.  B.  790, 
at  p.  793,  “ Is  there  any  case  which  sa}^s  that  an  innocent 
act  unconsciously  done  discharges  the  surety  ?”  He  quotes 
Huhne  v.  Coles , 2 Sim.  12,  and  the  language  of  the  Vice 
Chancellor,  at  p.  14  : “ The  principle  of  discharging  a surety 
by  the  giving  of  time  by  the  creditor,  is  a refinement  of  a 
Court  of  Equity ; and  I will  not  refine  upon  it.” 

Lord  Blackburn  adds  : “ I also  think  we  ought  not  to 
refine  upon  that  doctrine.” 

He  again  says,  at  p.  795,  “The  ground,  however,  on 
which  this  doctrine  is  based,  is  that  by  giving  time  to 
the  principal  debtor  the  creditor  does  an  act  which  is 
against  good  faith,  and  injurious  to  the  surety.” 

Lush,  J.,  says  : “I  do  not  entertain  the  slightest  doubt 
that  the  act  of  the  creditor  which  discharges  the  surety 
must  be  an  act  involving  something  inequitable  afc  the  time 
it  is  done,  and  which  interferes  with  the  rights  of  a surety.” 
In  Sivive  v.  Redman , L.  It.  1 Q.B.  D.  536,  542,  Sir  A.  Cock- 
burn  speaks  in  similar  terms  of  the  doctrine.  He  says  that 
though  sanctioned  by  very  great  lawyers,  the  doctrine 
seems  “consistent  neither  with  justice  nor  common  sense.” 
I am  not  prepared  in  any  way  to  extend  this  doctrine 
to  a case  like  the  present.  Scott  joins  with  the  other  exe- 
cutors in  pleading  this  defence.  But  he,  as  executor,  ex- 
pressely  assented  to  the  arrangement.  For  all  that  appears 
he  may  have  been  the  acting  executor,  entrusted  by  the 
others  with  the  general  management  of  the  estate. 

I cannot  see,  in  the  absence  of  any  suggestion  of 
bad  faith  or  prejudice  to  the  estate,  why  the  assent  of  one 
executor  might  not  be  sufficient. 

Suppose  that  the  extension  of  time  was  an  obviously 
wise  and  proper  arrangement  requiring  immediate  com- 
pletion, and  the  other  two  executors  happened  to  be  out  of 
the  country  or  in  some  way  not  available  for  consultation* 
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can  there  be  any  sensible  reason  why  the  assent  of  one, 
who  alone  could  be  readily  consulted,  should  not  be  suffi- 
cient ? In  the  absence  of  any  suggestion  of  prejudice,  why 
should  the  fact  of  Scott  occupying  both  positions  of  debtor 
and  executor  affect  the  assent  ? 

I presume  that  express  notice  of  dishonour  of  a bill  or 
note  endorsed  by  their  testator,  given  to  only  one  executor, 
would  be  sufficient. 

If  we  consider  these  three  executors  as  indebted  to  the 
plaintiff  as  principal  debtors,  then  Sir  A.  Cockburn’s  words 
may  be  cited,  p.  541  : “ We  think  it  clear  law  that  a creditor, 
who  has  two  principal  debtors,  may  bind  himself  to  one 
of  them  (in  any  way  short  of  an  absolute  release)  to  give 
him  time,  or  even  not  to  sue  him,  without  in  the  least 
prejudicing  his  right  of  recourse  against  the  other.  By 
suing  that  other  debtor,  a recovery  from  him  entitles  him  to 
recover  contribution  from  his  co-debtor,  and  consequently 
the  creditor  may  by  his  suit  against  the  one  debtor  bring 
about  such  a state  of  things  as  renders  him,  the  creditor, 
liable  to  an  action  by  the  co-debtor  who  has  been  forced 
to  make  contribution,  when  by  the  bargain  between  the 
creditor  and  himself  he  ought  not  to  have  been ; but  this 
forms  no  defence  for  the  other  debtor.” 

It  is  to  be  observed  that  here  Scott  joins  in  this  plea. 
It  is  no  defence  to  him  personally,  as  he  expressely  waived 
any  such  defence. 

The  general  doctrine  is,  that  by  giving  time  to  the  prin- 
cipal debtor,  the  creditor  “ ties  his  hands  ” and  cannot  sue 
the  debtor  if  the  surety  require  him  so  to  do. 

I have  great  doubts  whether  this  ground  be  tenable  here. 

The  executors  here  all  plead  together.  If  equally  to- 
gether they  called  on  the  plaintiff  to  sue  Scott  as  the 
principal  debtor,  and  the  plaintiff  complied,  could  Scott 
urge  as  a defence  the  agreement  to  give  time,  or  would 
not  the  law  infer  that  the  agreement  necessarily  involved 
the  reservation  of  the  plaintiff’s  right  to  sue,  if  called  on 
to  do  so  by  the  sureties  ? See  on  this  W yke  v.  Rogers , 1 
DeG.  McN.  & G.  408. 
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Such  is  my  impression,  and  that  such  must  be  the  result 
from  the  fact  of  Scott  filling  the  two  positions  of  debtor 
and  executor. 

But  on  the  whole,  I think  the  replication  displaces  any 
equity  raised  by  the  plea,  and  that  there  is  no  sufficient 
answer  to  the  plaintiff’s  right  of  action. 

Judgment  for  plaintiff. 


Goodwin  y.  The  Corporation  of  the  City  of  Ottawa. 

Corporation — Building  contract — Claim  for  extra  prices — Arbitration. 

On  7th  November,  1871,  plaintiff  executed  two  similar  contracts  to  build 
two  bridges,  which,  though  purporting  to  be,  were  not  executed  by 
defendants,  agreeing  to  do  the  work  in  accordance  therewith,  and  with 
the  descriptions  in  the  specifications  attached,  at  certain  stated  prices, 
with  a drawback  of  15  per  cent,  to  be  retained  till  after  completion. 
The  contracts  contained  clauses,  that  the  same  prices  were  to  apply  to 
any  change  or  alteration  of  the  work  duly  authorized  by  the  board  of 
works  : that  the  whole  work  was  to  be  executed  to  the  satisfaction  of 
defendants’  engineer  in  charge  and  of  the  board  of  works  ; and  that  in 
case  of  dispute  the  engineer’s  decision  was  to.be  final.  The  plaintiff 
put  in  a superior  class  of  masonry  work  to  that  called  for  by  the  speci- 
fications, without  the  authority  of  the  engineer  or  board  of  works,  but 
that  he  did  so,  as  he  stated,  from  encouragement  received  from  indi- 
vidual members  of  the  council,  that  the  city  would  not  let  him  lose 
thereby.  In  September,  1872,  in  consequence  of  the  plaintiff’s  repre- 
sentation of  the  general  increase  of  cost,  defendants  paid  plaintiff  the 
drawback.  Subsequently  he  wrote  to  the  council  complaining  of  the 
loss  he  had  sustained  by  the  increase  in  the  price  of  iron,  and  by  putting 
in  the  better  materials,  and  requested  to  be  paid  on  a valuation.  The 
defendants  refused  to  assent  to  this,  but  agreed  to  pay  for  the  increased 
price  of  the  iron  on  plaintiff  and  his  sureties  agreeing,  except  as  to 
the  iron,  to  complete  the  work  at  the  contract  prices.  On  4th  July, 
1873,  an  agreement  to  this  effect,  under  seal,  reciting  the  two  previous 
contracts,  was  executed  by  both  the  plaintiff  and  defendants,  and  defen- 
dants paid  the  plaintiff  $20,000,  which  he  was  then  out  of  pocket  on  the 
iron.  The  work  proceeded,  and  plaintiff  was  paid  from  time  to  time 
on  the  engineer’s  certificates  until  December,  1873,  when  he  again 
wrote  asking  for  a valuation  for  the  same  reasons  as  before,  but  nothing 
was  done  on  this.  Subsequently  the  engineer  granted  his  final  certifi- 
cate, on  which  plaintiff  was  paid.  It  appeared  that  the  engineer  had 
omitted  a sum  of  $1,882.60,  which  he  had  agreed  the  plaintiff  should 
be  paid,  and  which  another  engineer  appointed  by  defendants  to  make 
certain  measurements  and  valuations  found  to  be  due  to  the  plaintiff. 
On  a reference  to  arbitration  the  arbitrator  found  that  plaintiff  was 
entitled  to  this  sum,  as  also  to  $6,898  for  the  superior  masonry  work. 

Held , on  appeal  from  the  award,  by  Hagarty,  C.  J.,  that  the  plaintiff was 
entitled  to  the  first  item,  but  not  to  the  last;  for  that  there  was  no  evidence 
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of  any  agreement  to  pay  other  than  the  contract  prices  • and  that  what 
took  place  with  the  individual  members  of  the  council  could  not  affect 
the  matter,  nor  could  plaintiff  set  up  the  defendants’  non  execution  of 
the  contract,  at  all  events  after  the  agreement  of  1873. 

Declaration.  First  count : on  an  agreement  dated  7th 
of  November,  1871,  whereby  the  plaintiff  covenanted  to 
erect  certain  works  for  the  defendants  in  the  erection  and 
completion  of  a bridge  (called  afterwards  the  Dufferin 
Bridge),  to  the  satisfaction  of  the  board  of  works  and  of  S. 
Keefer,  the  defendants’  engineer  in  charge,  at  certain  speci- 
fied prices  for  quantities,  &c.,  payments  to  be  made  in  ten 
days  after  estimate  of  engineer,  with  the  right  to  retain  a 
drawback  of  15  per  cent,  till  a month  after  the  final 
estimate  of  the  engineer,  with  his  certificate  of  the  works 
being  fully  completed,  if  the  board  should  so  soon  have 
accepted  and  approved  of  the  same ; with  a provision  that 
if  any  change  or  alteration  either  in  position  or  details  of 
any  part  of  the  work  be  required  by  the  engineer,  the 
plaintiff  was  to  make  such  alteration  or  change,  and  if  such 
alteration  or  change  should  entail  extra  expense  on  the 
plaintiff,  either  in  labour  or  materials,  the  same  should  be 
allowed  to  him  by  the  defendants;  or  should  there  be  a 
saving  to  him  in  labour  or  materials  to  be  deducted  from 
the  amount  of  his  contract,  in  either  case  the  amount  to  be 
determined  by  the  engineer:  that  during  the  work  the 
plaintiff  was  at  various  times  requested  by  the  engineer  to 
make  changes  and  alterations  in  the  position  and  details, 
whereby  the  plaintiff  was  put  to  additional  expense.  The 
declaration  alleged  as  a breach  that  the  defendants  refused 
to  pay  the  amount  due  on  the  contract  for  the  additional 
and  extra  expense  of  the  plaintiff. 

The  second  count  was  in  substance  the  same,  but  for 
work  at  another  bridge  called  the  Sappers’  Bridge,  with  a 
like  breach  for  non-payment  of  the  alleged  additional 
expense. 

The  common  counts  for  work  and  labour,  &c.,  were  added.. 
Pleas : — 

To  the  first  and  second  counts:  1.  That  the  defendants 
did  not  promise  as  alleged. 
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2.  Denial  that  the  plaintiff  was  requested  by  the  engineer 
to  make  changes  or  alterations  as  alleged,  or  that  the 
plaintiff  was  put  to  extra  cost  thereby. 

3.  Denial  that  the  plaintiff  had  kept  his  agreements  or 
done  the  works  as  alleged. 

4.  That  the  claims  of  the  plaintiff  for  alleged  changes 
and  alterations  were  never  determined  by  the  engineer  as 
provided  by  the  agreements. 

To  the  whole  declaration:  5.  Never  indebted. 

6.  Payment. 

Issue. 

The  cause  came  on  for  trial  before  Moss,  J.  A.,  without  a 
jury,  at  Ottawa,  at  the  Fall  Assizes  of  1876,  when  he  made 
a compulsory  order  of  reference,  a verdict  being  taken  for 
$100,  subject  thereto. 

The  reference  was  declared  to  be  subject  to  the  provisions 
of  39  Vic.  ch.  28,  0.  The  arbitrator  accordingly  entered 
npon  the  reference,  and  took  the  evidence,  the  substance  of 
which  is  stated  in  the  judgment;  and  on  the  23rd  of  Feb- 
ruary, 1878,  the  award  was  made. 

He  found  the  issues  on  the  first  and  second  counts  in 
favour  of  the  defendants ; and  on  the  common  counts  for 
the  plaintiff,  and  assessed  the  damages  for  the  plaintiff'  at 
$9,048.86. 

From  this  award  the  defendants  appealed. 

On  May  3,  1878,  the  appeal  was  argued. 

Richards,  Q.C.,  for  the  defendants.  The  plaintiff  cannot 
recover  the  $6,998,  which  he  claims  to  be  entitled  to  in 
consequence  of  the  superior  quality  of  the  stone  used ; and 
the  learned  arbitrator’s  finding  on  this  point  is  incorrect. 
Under  the  terms  of  the  contract,  all  changes  in  the  work 
must  be  duly  authorized  by  the  board  of  works,  while  the 
evidence  shews  that  the  plaintiff  used  the  stone  for  his  own 
convenience,  as  he  had  a quarry  of  this  stone  close  by ; but 
even  if  a change  were  assented  to,  by  the  terms  of  the  con- 
tract the  same  prices  were  to  apply.  The  defendants  never 
authorized  or  required  any  change  ; and  the  evidence  shews 
that,  while  agreeing  to  pay  the  increased  price  of  the  iron, 
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they  expressely  refused  to  acknowledge  the  plaintiffs  claim 
for  the  extra  price  of  the  stone.  The  plaintiff  cannot  set 
up  the  non-execution  of  the  contract  by  the  defendants ; 
at  all  events,  after  the  execution  of  the  subsequent  agree- 
ment in  which  these  contracts  are  recited.  The  plainitff 
principally  relies  upon  the  conversations  with  individual 
members  of  the  council ; but  no  effect  can  be  given  to  this 
in  the  face  of  the  written  contracts.  There  is  no  evidence 
of  any  agreement  to  pay  prices  different  from  those 
contained  in  the  written  contracts. 

Bethune , Q.C.,  and  Hogg , for  the  plaintiff.  The  plaintiff 
is  entitled  to  the  $6,998.  The  board  of  works  were  fully 
aware  of  the  quality  of  the  stone  the  plaintiff  was  putting 
in,  and  not  only  did  he  receive  the  assurances  of  the  indi- 
vidual members  that  he  would  be  paid  therefor,  but  at  a 
meeting  of  the  board  of  works  it  was  agreed  to  pay  him 
on  the  completion  of  contract.  There  is  sufficient  evidence 
that  the  board  of  works,  as  a collective  body,  assented  to 
the  change,  and  agreed  to  pay  the  extra  prices.  The  de- 
fendants cannot  set  up  the  contracts,  as  they  never  execu- 
ted them,  and  the  plaintiff  is  therefore  entitled  to  be  paid 
on  a quantum  meruit  There  is  no  defence  as  to  the 
$1,882.60.  It  clearly  appears  the  engineer  agreed  that 
plaintiff  should  be  paid  it,  and  that  he  omitted  it  from  his 
certificate  by  mistake  ; while  the  other  engineer,  appointed 
by  the  defendants  to  make  measurements  and  valuations 
found  this  amount  was  due  to  the  plaintiff*. 

May  7,  1878.  Hagarty,  C.  J. — This  case  comes  before 
the  Court  on  appeal  against  the  finding  of  the  learned 
arbitrator. 

On  the  7th  of  November,  1871,  two  contracts  were 
executed  by  the  plaintiff  under  seal.  They  purport  to  be 
executed  by  the  defendants,  but  were  never  so  executed. 

For  each  of  the  bridges  there  is  a separate  contract. 
They  are  almost  alike  in  their  terms,  and  appear  in  sub- 
stance in  the  declaration.  Printed  specifications  are 
attached  to  each,  and  are  declared  to  be  incorporated 
therein.  Each  contains  a clause : “ The  same  prices  to 
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apply  to  any  change  or  alteration  of  the  work  duly  autho- 
rized by  the  board  of  works,  by  which  the  relative  quan- 
tities of  the  different  classes  of  work  may  be  altered  or 
varied.”  And  again,  that  the  whole  of  the  work  must  be 
executed  to  the  entire  satisfaction  of  the  engineer  as  well 
as  to  the  approval  of  the  board  of  works  of  the  city  of 
Ottawa.  There  is  also  a clause  that  should  any  difference 
of  opinion  arise  as  to  the  construction  to  be  put  upon  any 
part  of  the  specifications  or  plans,  the  same  shall  be  decided 
according  to  the  opinion  of  the  engineer  in  charge  for  the 
corporation,  whose  decision  shall  be  final. 

It  was  contemplated  that  the  stone  to  be  used  would  be 
from  Gloucester  or  Nepean.  But  from  the  first  the  plaintiff 
brought  the  stone  from  quarries  he  owned  at  Hull.  It  was 
a heavier  stone  apparently.  The  work  proceeded  for  some 
time  on  the  two  bridges.  In  the  fall  of  1872  the  work 
seems  to  have  ceased  for  a time. 

The  contracts  were  made  in  November,  1871,  and  by  the 
end  of  1872,  if  not  earlier,  the  price  of  labour  had  advanced 
and  the  cost  of  iron  very  seriously  increased. 

From  an  early  period  it  seems  that  the  plaintiff  put  in  a 
class  of  masonry  superior  to  that  called  for  by  the  specifi- 
cations. But  it  seems  certain  that  the  engineer  in  charge 
never  in  any  way  directed  this  or  required  the  plaintiff  to 
give  a better  class  of  work  than  the  contracts  called  for. 
The  plaintiff’s  case  as  to  this  seemed  to  rest  (in  substance) 
on  the  fact  that  he  did  in  fact  put  in  a better  class  of  work, 
and  that  individual  members  of  the  corporation  and  of  the 
board,  as  he  says,  encouraged  him  to  proceed  with  the 
superior  class  of  work,  saying  that  the  council  would  surely 
pay  him  for  it : that  some  of  them  told  him  to  make  a 
better  job  of  it  and  it  would  be  a credit  to  him  and  to  the 
city.  He  could  not  specify  time  or  place  for  these  conver- 
sations, but  thinks  that  in  April,  1872,  before  he  com- 
menced the  masonry,  the  first  suggestion  was  made  to 
change  the  style  of  work,  but  he  cannot  recollect  any 
definite  conversation. 

His  first  witness,  Alderman  Henry,  says  that  the  plaintiff 
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frequently  complained  to  him  that  he  was  losing  by  the 
work,  as  he  was  doing  it  better  than  the  specifications 
called  for.  Witness  did  not  know  if  it  was  better,  but  told 
the  plaintiff  he  would  not  lose  anything  by  the  corporation 
if  it  was  better  and  a credit  to  the  city.  This  happened 
several  times.  Witness  brought  it  up  before  the  board  of 
works  several  times,  but  no  decision  was  come  to.  He 
thinks  half  the  masonry  was  done  before  the  plaintiff 
complained  to  him. 

Alderman  Rogers  was  called,  and  bis  evidence  is  strongly 
relied  on  by  Mr.  Bethune  for  the  plaintiff.  He  says  that 
in  1873  there  was  a meeting  of  the  board  of  works  to 
settle  the  question  of  the  iron  work.  Mr.  Keefer,  the  city 
solicitor,  and  the  plaintiff  were  present,  and  the  plaintiff 
brought  up  the  question  of  the  superiority  of  the  mason 
work.  Mr.  Pratt  suggested  that  the  plaintiff*  should  con- 
tinue the  work,  and  when  completed,  if  he  did  anything 
extra,  the  defendants  would  pay  him.  The  plaintiff  and 
Keefer  were  satisfied  that  it  should  be  settled,  and.  Keefer 
never  afterwards  objected  to  his  being  paid  extra.  When 
the  plaintiff  complained  to  the  board  he  was  nearly  ready 
for  the  iron  work. 

Alderman  McDougall  says  that  he  conversed  with  the 
plaintiff  during  the  progress  of  the  work.  “ There  was  a 
special  meeting  respecting  an  advance  for  the  iron.  We 
got  then  a report  from  the  board  of  works  that  the  work 
was  being  done  better  than  called  for that  he  told  the 
plaintiff  to  do  the  work  well,  and  he  believed  the  council 

would  not, see  him (?)  He  encouraged  him  to  do  a 

good  job ; and  from  conversation  he  had  with  other  mem- 
bers of  the  council,  witness  thought  he  would  be  paid  for 
anything  extra. 

Alderman  Bangs  said  that  the  plaintiff  complained  to 
the  board  that  he  had  done  or  was  doing  better  work 
than  was  required,  and  that  he  ought  to  have  a new  con- 
tract. He  thinks  this  was  after  the  difficulty  about  the 
iron.  Witness  thinks  the  plaintiff  thought  he  would  have 
been  recompensed  for  anything  extra  in  the  way  of  better 
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work.  He  said  he  was  building  the  bridge  better  and  with 
larger  stone  than  the  specifications  required.  He  was  told 
first  to  finish  his  contract : that  that  was  no  time  to  ask 
for  extras.  The  board  did  not  then  acknowledge  that  he 
was  doing  extra  work.  Witness  was  chairman  of  the 
board  in  1873,  and  gave  no  orders  to  interfere  with  the 
engineer. 

It  seems  clear  from  all  this  evidence  that  the  plaintiff, 
without  any  orders,  express  or  implied,  elected  to  do  this 
work  of  a superior  class  from  the  work  required  by  the 
•contract : that  he  was  not  required  by  any  one  originally 
to  make  the  alterations ; and  that  the  desultory  conversa- 
tions which  he  had  with  members  of  the  council  were  in 
substance  to  the  effect  that  they  admired  the  work,  were 
fully  satisfied  with  it,  and  encouraged  him  to  persevere,  and 
that  the  city  would  not  let  him  lose  thereby. 

Mr.  Rubidge,  who  acted  under  Mr.  Keefer,  states  that 
the  whole  of  the  stone  for  both  bridges  was  delivered  on 
the  ground  by  April,  1872.  He  says  in  the  beginning  the 
plaintiff  seemed  determined  to  set  the  contract  aside  and 
do  good  work,  saying  that  the  corporation  would  pay  him. 
Witness  made  no  objection,  as  it  was  better  for  the  bridges, 
the  stone  being  heavier. 

Mr.  Keefer  swears  that  he  never  gave  orders  to  have  the 
work  different  from  the  specifications  : that  the  workman- 
ship is  that  called  for  by  the  specifications,  but  of  a superior 
class ; the  material  is  heavier : that  he  was  glad  to  see  the 
plaintiff  using  the  large  stone,  but  witness  never  ordered 
it : that  witness  could  not  have  exacted  such  work  under 
the  contracts. 

In  consequence,  as  I understand,  of  the  plaintiff’s  repre- 
sentations as 'to  general  increase  of  cost,  the  defendants, 
apparently  about  September,  1872,  paid  to  the  plaintiff  the 
drawback  to  that  time  allowed  to  be  retained  under  the 
contracts,  amounting  to  some  thousands  of  dollars. 

On  the  9th  of  December,  1872,  the  plaintiff  wrote  to  the 
defendants  admitting  he  had  been  paid  the  drawback,  and 
that  reports  were  circulated  that  he  intended  abandoning 
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the  contracts  : that  he  flatly  contradicted  this  : that  he  fully 
intended  completing  the  works  at  the  earliest  date ; and 
that  he  considered  himself  strictly  bound  to  complete  the 
contracts  as  before  the  drawback  was  paid.  His  sureties 
signed  a memorandum  at  the  foot  of  the  letter,  approving 
thereof,  and  that  they  would  give  new  bonds  if  required. 

In  May,  1873,  the  plaintiff  addressed  a letter  to  the 
defendants,  to  the  effect  that  in  consequence  of  the  great 
advances  in  wages  and  the  price  of  iron,  he  was  a heavy 
loser  by  the  work  done  on  the  bridges,  as  he  had  executed  it 
with  the  best  materials  and  of  a better  class  of  workman- 
ship than  called  for  by  the  specifications.  He  proposed  that 
the  work  should  be  valued  by  valuators  chosen  by  him  and 
the  defendants.  He  said  that  the  iron  for  superstructure 
was  to  arrive  in  a few  days 

A joint  committee  of  the  council  was  appointed  to  con- 
sider this,  and  they  reported  on  the  2nd  of  June,  1873. 

After  discussing  certain  complaints  as  to  the  way  pay- 
ments were  made,  they  say  that  the  plaintiff  had  no 
financial  cause  of  complaint ; on  the  contrary,  that  he  had 
been  generously  dealt  with  and  aided  in  carrying  on  his 
contract  in  a manner  not  usual : that  they  could  see  no 
reason  for  annulling  the  contracts  and  appointing  valuators. 
Still,  while  objecting  to  anything  that  would  annul  the 
contracts,  the}^  think  that  when  the  work  is  finished  it 
would  be  equitable  to  take  into  consideration  any  circum- 
stances that  have  made  the  work  more  costly  to  him  and 
which  were  not  foreseen  by  him  when  he  signed  the  con- 
tract, such  as  the  rise  in  the  price  of  iron,  and  to  reimburse 
him  to  the  extent,  or  partly  to  the  extent,  of  his  loss,  as  an 
equitable  judgment  of  the  matter  will  decide  after  taking 
all  circumstances  into  consideration.  They,  therefore,  can- 
not recommend  that  his  proposition  be  acceded  to,  but 
advise  its  reference  to  the  city  solicitor  and  Mr.  Keefer ; 
and  that  the  plaintiff  be  requested  to  continue  his  contracts 
without  delay ; and  that  he  be  informed  that  all  the  aid 
the  defendants  can  fairly  give  him  will  be  given  so  far  as 
the  council  has  power  therein.  This  is  signed  by  .Aider- 
men  Featherstone,  McDougall,  Eocque,  Pratt,  and  Bangs. 
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The  report  was  sent  to  Mr.  Lewis,  the  city  solicitor,  who 
is  since  dead. 

On  the  25th  June,  1873,  Mr.  Keefer  and  Mr.  Lewis  made 
a report  to  the  council,  that  they  had  seen  the  plaintiff  and 
his  sureties,  and  that  the  plaintiff  had  agreed  to  go  on  with 
the  wTork  on  being  paid  the  actual  cost  of  the  iron  : that  it 
appeared  he  was  out  of  pocket  $20,000,  in  addition  to  the 
sum  already  paid  by  the  defendants.  They  recommended 
the  defendants  to  deal  with  the  plaintiff  in  the  liberal 
spirit  manifested  in  the  committee’s  report. 

On  June  30,  1873,  the  joint  committee  reported  thereon, 
and  recommended  the  adoption  of  the  recommendation 
therein  contained,  provided  the  plaintiff  and  his  surety 
enter  into  obligations  to  finish  the  works  without  delay  in 
the  manner  and  at  the  prices  contained  in  the  original  con- 
tracts, except  as  to  the  iron.  This  is  signed  by  Aldermen 
Bangs,  Featherstone,  Pratt,  McDougall,  and  Bowe;  and 
this  report  was  adopted  by  the  council  by  resolution. 

A deed  was  executed  by  the  plaintiff  and  by  the  defen- 
dants under  their  common  seal,  dated  4th  July,  1873.  Both 
the  contracts  of  the  7th  of  November,  1871,  are  recited  at 
some  length.  It  then  recites  that  the  plaintiff  had  not 
completed  the  works  at  the  appointed  time,  and  had 
stopped  the  works,  and  that  he  had  agreed  to  go  on  there- 
with at  the  prices  mentioned  and  contained  therein,  with 
the  exception  only  of  the  price  of  the  iron  mentioned 
therein,  for  which  the  defendants  agreed  to  pay  him  the 
increased  cost  price,  &c.  The  plaintiff  then  covenanted  to 
carry  on  the  works  without  delay  under  the  terms  and 
conditions  in  all  respects  as  in  the  several  articles  of  agree- 
ment contained  and  at  the  prices  therein  mentioned, 
excepting  only  the  price  of  the  said  iron,  which  was  to  be 
paid  for  as  therein  provided.  All  further  payments  of  the 
work  to  be  made  by  the  defendants  as  provided  by  the 
articles,  on  the  estimate  of  the  engineer,  &c.,  and  the  said 
articles,  excepting  only  as  to  the  price  of  the  iron  and  the 
time  fixed  for  completion  of  the  work,  to  continue  in  full 
force  as  respects  all  unfinished  work ; and  the  defendants 
72 — VOL.  XXVIII  C.P. 
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agreed  to  pay  him  the  cost  of  the  iron  laid  down  in 
Ottawa,  and  pay  him  then  $20,000  on  account  thereof,  and 
would  duly  perform  all  the  agreements  in  the  articles 
mentioned.  Up  to  that  time  over  $42,000  had  been  paid 
to  the  plaintiff  on  the  works. 

On  the  day  of  the  execution  of  the  new  agreement,  the 
defendants  paid  him  the  $20,000.  The  work  then  pro- 
ceeded, and  up  to  December,  1873,  further  payments  of  over 
$13,000  were  made  to  the  plaintiff. 

On  1st  December,  1873,  the  plaintiff  again  wrote  to  the 
defendants,  stating  that  most  of  the  work  was  done  : that 
although  it  was  done  at  a heavy  loss  to  him,  he  had  been 
encouraged  to  proceed  with  it,  through  many  members  of 
the  Council  promising  him  that  he  should  be  fairly  re- 
numerated, and  again  asking  defendants  to  agree  to  appoint 
valuators.  Nothing  appears  to  have  been  done  on  this. 

On  31st  December,  1873,  a further  estimate  of  $5,499.71 
was  given  and  paid. 

On  the  27th  July,  1875,  Mr.  Keefer  reports  to  the  Board 
of  Works,  submitting  a final  estimate  based  on  the  original 
contracts  and  subsequent  agreement  of  July  4,  1873.  He 
allows  certain  extras,  and  estimates  a balance  due  to  plain- 
tiff of  $4,266.45.  On  the  20th  October,  1875,  this  amount 
was  paid  to  the  plaintiff’s  agent  Mr.  Noel,  and  receipted 
by  him. 

It  appears  that  the  plaintiff  had  presented  a large  claim 
for  extras,  which  Mr.  Keefer  had  taxed,  allowing  some 
and  rejecting  many  others. 

Mr.  Wise,  an  engineer,  was  directed  by  the  defendants 
to  make  certain  measurements  and  examinations  ; and  on 
9th  October,  1875,  he  reported  to  them  that  he  had  done 
so  and  heard  the  explanations  of  the  contractor  on  his 
extra  bill,  and  had  seen  Mr.  Keefer : that,  except  as  to 
some  specified  items,  a full  measurement  had  been  made  at 
contract  rates;  and  that  Mr.  Keefer  had  allowed  all  he  could 
consistently  with  the  spirit  of  the  contract.  He  then  fur- 
nishes a statement  of  additional  items  omitted,  which  Mr. 
Keefer  agreed  the  contractor  was  entitled  to,  and  which 
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should  be  added  to  his  final  estimate.  These  items  amount 
to  $1,882.60. 

Mr.  Wise  in  his  evidence  swears  that  Mr.  Keefer  agreed 
to  this,  and  the  latter  was  not  examined  thereon  by  the 
defendants,  though  called  as  their  witness. 

The  result  of  the  reference  was,  that  the  arbitrator 
allowed  to  plaintiff  $9,048.86,  made  up  of  two  sums,  viz. : 
This  sum  of  $1,882.60  and  interest,  and  $6,898,  which  the 
arbitrator  found  was  due  to  the  plaintiff  for  additional 
works  and  materials  in  connexion  with  the  works  for  and 
accepted  by  the  defendants. 

It  was  admitted  on  the  argument  that  this  latter  sum 
$6,898,  was  for  the  masonry  executed  in  a better  and 
more  expensive  style  than  was  called  for  by  the  contracts. 

As  to  the  $1,882.60  for  the  items  in  Mr.  Wise’s  report,  I 
do  not  see  on  the  evidence  sufficient  cause  for  interfering 
with  the  award.  It  was  sworn  to  have  been  assented  to 
by  the  defendants’  engineer,  Mr.  Keefer,  and  the  latter, 
called  and  examined  by  the  defendants  after  Mr.  Wise  had 
so  testified,  was  not  asked  any  questions  on  the  subject.  I 
must  assume,  I think,  that  it  is  admitted  to  be  correct. 

As  to  the  large  sum  allowed  for  the  masonry,  I can  see 
no  reason  whatever  on  the  evidence  why  the  contracts 
executed  by  the  parties  should  not  absolutely  govern  as  to 
prices. 

It  was  urged  that  the  defendants  did  not  formally  exe- 
cute the  first  contracts.  But  the  deed  of  4th  July,  1873, 
under  the  seals  of  both  parties,  formally  recognizes  them  as 
binding  and  to  bind. 

Even  without  the  latter  deed,  I do  not  see  how  any  man 
can  be  allowed  formally  to  undertake  with  a corporation 
that  he  will  execute  certain  work  at  a named  sum,  and 
afterwards  declare  that  because  the  latter  did  not  formally 
execute  his  written  contract,  that  he  may  charge  whatever 
he  can  shew  to  be  its  value.  But  the  deed  of  July,  1873, 
places  it  beyond  all  question.  The  prices  in  the  contracts 
must  govern,  unless  the  plaintiff  can  prove  that  some  other 
contract  binding  on  the  corporation  was  entered  into  that 
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he  be  paid  not  on  the  contracts,  but  on  the  quantum 
meruit  principle. 

I cannot  seriously  regard  any  desultory  conversation 
alleged  to  have  taken  place  with  individual  members  of 
the  council,  as  in  any  way  affecting  the  existing  bargain. 

No  attempt  was  made  to  prove  that  it  was  in  conse- 
quence of  any  new  bargain  or  fresh  instructions  that  the 
plaintiff  chose  to  change  the  character  of  the  masonry  at 
an  increased  cost.  He  chose  to  use  the  Hull  stone  of  a 
heavier  character,  and,  as  I gather  from  the  evidence,  had 
the  whole  quantity  required  for  the  work  on  the  ground 
in  an  early  part  of  the  first  year,  certainly  before  anything 
was  shewn  as  to  any  intimation  of  change  of  design.  He 
obtained  in  July,  1873,  a very  large  advance  on  the  con- 
tract price  for  the  iron  work  in  consequence  of  the  heavy 
rise  in  the  price.  Then  the  deed  was  executed  placing  the 
true  position  of  the  parties  in  the  clearest  light.  The 
plaintiff  makes  a statement  that  he  then  spoke  to  the  city 
solicitor  as  to  his  claim  for  the  better  class  of  masonry, 
and  the  latter  told  him  that  one  thing  must  be  done  at  a 
time  ; and  that  he,  plaintiff,  did  not  understand  the  effect 
now  sought  to  be  given  to  the  deed  he  signed.  Mr.  Lewis 
is  dead. 

I cannot  believe  that  a man  of  plaintiff’s  intelligence 
would  have  failed  fully  to  understand  the  meaning  of  a 
matter  in  itself  so  plain  and  of  such  vital  consequence  to 
his  own  interest. 

Nor  can  I believe  that  the  corporation  and  their  legal 
adviser  would  have  entered  into  the  agreement  to  pay  the 
large  extra  cost  of  the  iron,  except  on  the  fullest  under- 
standing of  their  position  and  their  right  to  insist  on  full 
adherence  to  the  contract  prices,  except  in  the  matter  of 
the  iron. 

All  the  proceedings  in  evidence  bearing  on  the  settle- 
ment in  July,  1873,  and  the  reports  of  the  committee  of 
council,  and  the  reference  to  the  city  solicitor  and  the  re- 
port of  that  gentleman  and  of  Mr.  Keefer,  all  lead  irresis- 
tably  to  the  conclusion  that  the  parties  fully  understood 
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their  position,  and  that  the  deed  then  executed  clearly 
defined  such  position. 

I cannot  conceive  anything  more  dangerous  to  the  rights 
and  liabilities  of  ratepayers  than  to  allow  such  loose  con- 
versations as  are  indistinctly  proved  in  this  case  to  set  at 
naught  the  formal  contracts  executed  by  the  parties,  and 
add  thousands  of  dollars  to  the  cost  of  these  bridges 
beyond  what  the  plaintiff  undertook  to  build  them  for. 

If  members  of  the  council  have  chosen  to  tell  the  plaintiff 
that  his  work  was  better  than  the  contracts  required,  and 
that  the  council  would  not  let  him  be  the  loser  thereby,  the 
only  place  to  urge  any  claims  arising  therefrom  must  be 
the  bar  of  the  council  chamber  of  the  Ottawa  corporation. 
They  can  be  of  no  avail,  in  my  judgment,  in  a Court  of 
Justice,  where  it  is  and  ought  to  be  a cardinal  principle 
to  hold  men  to  their  contracts  openly  and  fairly  entered 
into. 

In  this  case  there  is  the  additional  protection  to  the  de- 
fendants, that  after  a very  large  portion  of  the  work  was 
actually  completed  of  the  superior  character  claimed  by 
the  plaintiff,  he  again,  under  hand  and  seal,  declares  that 
the  original  contract  prices  are  to  govern. 

I see  no  evidence  whatever  of  any  other  contract  to  pay 
prices  different  from  the  written  agreement. 

I am  glad  that  I am  not  asked  to  vary  an  award  arrived 
at  on  conflicting  testimony,  and  without  my  having  the 
advantage  of  hearing  and  seeing  the  witnesses.  Here  the 
whole  matter  is  plain,  no  real  contest  as  to  facts,  and  the 
legal  principle  as  I think  perfectly  intelligible. 

I think  the  award  must  be  reduced  by  the  sum  of 
$6,898,  otherwise  to  stand. 

I do  not  think  that  either  party  should  have  the  costs 
of  this  appeal. 


J udgment  accordingly. 
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Trotter  v.  The  Corporation  of  the  City  of  Toronto. 


Water  Commmissioners  of  Toronto — Neglect  of — Action  against  the  city — 35 
Vic.  ch.  79,  0. — Notice  of  action 

In  an  action  against  the  City  of  Toronto,  for  the  non-repair  of  certain 
main  pipes  laid  down  in  one  of  the  streets  for  water  works  purposes, 
whereby  the  plaintiff’s  premises  were  injured,  the  defendants  pleaded 
that  the  original  defendants  were  the  Water  Works  Commissioners  of  the 
said  city,  for  whom  and  with  all  the  rights  thereof,  by  Judge’s  order, 
the  defendants  were  substituted : that  the  said  water  works  were  con- 
structed, and  the  grievance  complained  committed,  after  the  passing  of 
C.  S.  U.  C.  ch.  126,  and  35  Vic.  ch.  79,  0.,  and  by  virtue  of  such  last 
mentioned  Act  and  in  execution  of  the  duties  thereby  imposed  on  the 
said  commission ; and  said  grievances  were  occasioned  by  reason  of  the 
improper  construction  of  said  water  works  in  the  first  place,  and  not  by 
any  neglect  of  the  said  defendants ; and  that  no  notice  in  writing  of  the 
action  was  given  either  to  the  water  commissioners  or  to  the  defendants, 
as  required  by  C.  S.  U.  C.  ch.  126,  sec.  10. 

Held , plea  good. 

The  35  Vic.  ch.  79,  sec.  28,  provides  that  “ The  Commissioners  and  their 
officers  shall  have  the  like  protection  in  the  exercise  of  their  respective 
offices,  and  in  the  execution  of  their  duties  as  Justices  of  the  Peace  now 
have.” 

Held , that  this  protects  the  commissioners  when  sued  as  such,  and  not 
merely  as  individuals. 

Held , also,  that  the  laying  of  service  pipes,  or  the  neglect  in  keeping  or 
management  thereof,  would  come  within  the  statutable  protection. 

Declaration  : That  before  and  at  the  time  of  the  griev- 
ances hereinafter  complained  of,  the  plaintiff  was  and  still 
is  possessed  of  a certain  hotel  and  premises  known  as,  &c. : 
that  the  defendants,  in  pursuance  of  and  in  the  exercise 
of  their  statutory  powers  in  that  behalf,  had  constructed 
and  built  or  otherwise  had  acquired  the  possession,  man- 
agement, and  control  of  certain  water  works  in  and  for  the 
City  of  Toronto,  and  as  part  of  said  water  works  had  laid 
down  certain  main  pipes  and  appliances  through  and  under 
a certain  highway  in  the  said  city  of  Toronto,  known  as 
Front  street,  at  its  junction  with  Simcoe  street,  and  run- 
ning along  the  said  streets,  and  opposite  to  and  in  the 
neighbourhood  of  the  said  hotel  and  premises  of  the  plain- 
tiff ; and  thereupon  it  became  and  was  the  duty  of  the 
defendants  to  use  and  exercise  reasonable  care,  and  skill, 
and  diligence  in  the  proper  maintenance  of  and  keeping  in 
repair  said  parts  of  said  water  works,  yet  the  said  defen- 
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dants  did  not,  in  the  maintaining  and  keeping  in  repair  of 
the  same,  use  and  exercise  reasonable  care,  skill,  and  dili- 
gence, but  on  the  contrary,  so  negligently  maintained  and 
kept  the  same  in  repair,  and  so  neglected  their  duty  in 
that  behalf,  that  for  a long  time  heretofore,  to  wit,  during 
the  several  months  succeeding  1st  of  January,  1875,  and 
up  to  the  time  of  the  bringing  of  the  plaintiff’s  action  in 
this  behalf,  divers  great  quantities  of  water  were  allowed  to 
escape  and  flow  out  of  the  said  main  pipes  into,  upon  and 
around  the  plaintiff’s  said  hotel  and  premises,  and  thereby 
causing  great  and  permanent  damage  to  the  same,  and 
thereby  deprived  the  plaintiff  of  the  use  thereof,  and  the 
plaintiff  incurred  great  expense  in  endeavouring  to  prevent 
the  flow  of  the  said  water  into  and  upon  the  said  premises, 
and  was  otherwise  injured. 

Pleas:  1.  Not  guilty.  By  Statute  C.  S.  U.  C.  ch.  126, 
secs.  1,  9,  10,  11,  16,  20,  and  35  Vic,  ch.  79,  0.,  secs.  1,  2, 
21,  25,  28,  Public  Acts. 

2.  That  the  alleged  cause  of  action  did  not  accrue  within 
three  months  before  the  commencement  of  this  suit. 

3.  That  the  defendants  originally  named  in  the  writ  of 
summons  in  the  declaration  mentioned  were  the  Water 
Works  Commission  for  the  city  of  Toronto,  and  not  the 
Corporation  of  the  city  of  Toronto:  that  afterwards  to 
wit  on  the  2nd  April,  1878,  it  was  ordered  by  the  Honour- 
able Mr.  Chief  Justice  Hagarty,  on  the  application  of  the 
plaintiff,  that  the  said  writ  of  summons  and  all  subsequent 
proceedings  in  the  suit  be  amended  by  substituting  the 
present  defendants  for  the  said  The  Water  Works  Com- 
missioners for  the  city  of  Toronto,  with  all  the  rights  of  the 
said  original  defendants,  The  Water  Works  Commission 
for  the  city  of  Toronto ; and  the  said  amendment  has  been 
made,  and  the  corporation  of  the  city  of  Toronto  have  been 
made  defendants  herein  under  the  terms  of  the  said  order. 
And  the  defendants  say  that  the  water  works  in  the  decla- 
ration mentioned  were  constructed,  and  the  grievances 
in  the  declaration  mentioned  were  committed  after  the 
passing  of  the  Consolidated  Statutes  of  Upper  Canada, 
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chapter  126,  and  after  the  passing  of  the  Statute  of  Ontario 
passed  in  the  85th  year  of  Her  Majesty’s  reign,  chapter 
79,  and  by  virtue  of  the  said  last  mentioned  Act,  and 
in  the  execution  of  the  duties  imposed  by  the  said  last 
mentioned  Act  upon  the  commissioners  appointed  there- 
under; and  the  said  grievances  were  not  occasioned  by  any 
negligence  on  the  part  of  the  defendants  in  maintaining  or 
keeping  in  repair  the  water  works  in  the  declaration  men- 
tioned, or  any  part  thereof,  but  were  occasioned  wholly 
by  reason  of  the  improper  construction  of  the  said  water 
works  in  the  first  placo  ; and  the  defendants  say  that 
no  notice  in  writing  of  this  action  was  given  either  to 
the  said  The  Water  Works  Commission  for  the  city  of 
Toronto,  or  to  the  present  substituted  defendants,  one 
calendar  month  before  the  same  was  commenced,  as 
required  by  the  10th  section  of  the  Consolidated  Statutes 
first  above  mentioned 

To  this  plea  the  plaintiff  demurred,  on  the  grounds: 

1.  The  said  plea  confesses  the  plaintiff’s  cause  of  action 
without  avoiding  the  same. 

2.  The  said  plea  is  bad  for  duplicit}^,  in  this,  that  it  offers 
an  answer  to  the  plaintiff’s  declaration  both  by  way  of 
traverse  and  confession  and  avoidance. 

3.  If  it  should  be  considered  that  the  allegation  of  want 
of  notice  forms  the  gist  of  the  plea,  then  it  merely  offers 
the  same  defence  set  up  by  the  first  plea  under  “ not  guilty, 
by  statute.” 

4.  The  defendants  are  not  entitled  to  set  up  want  of 
notice,  inasmuch  as  the  said  plea  does  not  shew  them  to  be 
entitled  to  it. 

On  April  30,  1878,  the  demurrer  was  argued. 

A.  G.  Galt , for  the  demurrer.  The  plea  sets  up  several 
distinct  defences,  and  is  therefore  bad  for  duplicity  : Filliter 
v.  Moodie,  22  U.  C.  It.  71.  It  is  also  bad  as  an  answer  to 
a declaration  which  charges  non-feasance  only,  since  it  sets 
up  the  same  defence  as  the  preceding  plea  of  “ not  guilty 
by  statute”  : March  v.  Port  Dover , cfrc.,  R.  W.  Go.,  15  U.C.R. 
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138 ; Reist  v.  Grand  Trunk  R.  W.  Co .,  15  U.  C.  B.  355  ; 
Nicklin  v.  Williams,  10  Ex.  259.  The  defendants  being  a 
municipal  corporation  are  not  entitled  to  notice  of  action  : 
Hodgins  v.  Corporation  of  Huron  and  Bruce,  3 E.  & A. 
169 ; and  they  cannot  entitle  themselves  to  such  notice  by 
a plea  that  the  injury  was  occasioned  by  an  agent  who 
would  have  been  entitled  to  such  notice.  Besides,  the  clause 
of  the  Toronto  Water  Works  Act,  35  Vic.  ch.  79,  sec.  28,  0., 
only  applies  to  the  Water  Commissioners  and  their  officers 
in  their  individual  not  their  corporate  capacity. 

C.  R.  W.  Big  gar,  contra.  This  plea  is  not  double : 
Messiter  v.  Rose,  13  C.  B.  162;  Forsyth  v.  Bristoive,  8 Ex. 
347  ; Deacon  v.  Stodhart,  5 Bing.  N.  C.  594.  The  defence 
which  it  sets  up  is  the  want  of  the  notice  of  action  : all  the 
rest  is  matter  of  inducement.  Besides,  duplicity  is  not  an 
objection  of  which  advantage  can  be  taken  by  demurrer  : 
R.  & J.  Big.,  p.  2762;  nor  is  the  plea  demurrable  as  raising 
a defence  admissible  under  “ not  guilty  by  statute”  : R.  & J. 
Big.,  p.  2793.  That  objection  must  be  taken  by  motion 
Under  R S.  0.  ch.  50,  sec.  120,  to  strike  out  the  plea  as 
embarrassing ; and  upon  such  an  application  this  plea 
was  allowed  on  the  authority  of  Williams  v.  African 
Steam  Navigation  Co,  1 H.  & N.  19.  The  count,  though  in 
form  charging  non-feasance  only,  is  in  truth  a charge  of 
misfeasance  in  the  performance  of  a statutory  duty. 
Under  like  circumstances  the  defendants  were  held  entitled 
to  notice  of  action  : Cairns  v.  Water  Commissioners  'of 
Ottaiva,  25  C.  P.  551 ; Wilson  v.  Mayor,  &c.,  of  Halifax, 
L.  B.  3 Ex.  114  ; Jollijfe  v.  Wallaslay  Local  Board,  L.  B.  9 
C.  P.  62  ; Poulsum  v.  Thirst,  L.  B.  2 C.  P.  449  ; Newton  v. 
Ellis,  5 E.  & B.  115;  Davis  v.  Curling,  8 Q.  B.  286. 

May  10,  1878.  Hagarty,  C.  J. — I am  of  opinion  that 
the  defendants  have  a right  to  answer  the  declaration 
by  any  plea  forming  a defence  to  the  Water  Commissioners, 
against  whom  the  action  was  commenced,  and  by  whom 
the  plea  avers  that  the  alleged  grievances  were  committed. 

Section  28,  35  Yic.  ch.  79,  0.,  says:  “The  commissioners 
73 — vol.  xxviii  c.p. 
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and  their  officers  shall  have  the  like  protection  in  the  exer- 
cise of  their  respective  offices,  and  in  the  execution  of  their 
duties  as  J ustices  of  the  Peace  now  have,”  &c. 

Mr.  Galt  urged  that  it  was  only  the  commissioners  when 
sued  individually  who  could  claim  this  protection.  But  I 
am  satisfied  that  it  protects  them  also  when  sued  as  com- 
missioners. He  also  urged  that  it  was  mere  non-feazance, 
and  therefore  not  for  anything  done  under  the  Act.  But 
either  the  making  of  a sewer  or  the  negligent  keeping  or 
management  thereof  would  come  within  this  statutable 
protection. 

The  case  of  Wilson  v.  Mayor , <$cc.,  of  Halifax,  L.  R.  3 Ex. 
114,  discusses  this  matter  very  fully.  See  also  Cairns  v. 
Water  Commissioners  of  Ottawa,  25  C.  P.  551,  at  p 555. 

The  plea  is  in  substance  merely  one  setting  up  want  of 
notice,  with  an  averment  shewing  why  notice  should  have 
been  given. 

The  other  objections  need  not  be  discussed. 

It  is  proper  to  refer  to  the  peculiar  state  of  the  record. 

According  to  the  law  as  declared  by  the  Court  of  Appeal 
in  Hodgins  v.  Corporation  of  Huron  andBruce,^  E.& A.  169, 
a municipal  corporation  is  not  entitled  to  notice.  But  when 
the  abolition  of  the  Water  Company  rendered  it  necessary 
for  the  plaintiff’  either  to  commence  a new  action  against  the 
city,  or  apply  to  have  the  latter  substituted  as  defendants, it 
was  provided  in  the  order  that  any  defence  available  to 
the  first  defendants  should  be  equally  so  to  the  now  defen- 
dants. Perhaps  such  a provision  was  unnecessary  to  ensure 
such  a right  of  defence. 

It  is  not  easy  to  speak  with  confidence  as  to  the  precise 
effect  of  the  statute  law  as  well  in  the  creation  as  in  the 
abolition  of  the  Water  Commission,  or  whether  both  the 
Commission  and  the  city  would  be  liable,  or  how  far  the 
city  becomes  responsible  for  the  misfeasances  or  non-feas- 
ances of  the  defunct  Commission. 

I express  no  opinion  beyond  upholding  this  third  plea.. 
The  judgment  will  be  for  the  defendants  on  the  demurrer. 


Judgment  for  defendants . 
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( From  May  20 th  to  June  8th.) 


Present : 

The  Hon.  John  Hawkins  Hagarty,  C.  J. 
“ John  Wellington  Gwynne,  J. 

“ Thomas  Galt,  J.  (a) 


Ridgway  y.  The  Corporation  of  the  City  of  Toronto. 

Drains — Non-repair  of — Water  commissioners — City  corporation — Lia- 
bility— Ultra  vires. 

The  water  commissioners  of  the  city  of  Toronto,  incorporated  under  35 
Vie.  ch.  79,  0.,  in  order  to  drain  off  an  old  reservoir  belonging  to  the 
city,  but  not  in  use  or  connected  with  the  water  works  they  were  con- 
structing under  the  powers  conferred  upon  them  by  the  said  Act,  dug 
a drain  along  a street  in  the  city,  but  so  negligently  filled  it  up  that  it 
caved  in,  whereby  the  plaintiff  was  injured.  The  plaintiff  having  sued 
the  defendants  for  such  injury  : 

Held,  that  under  the  above  and  subsequent  Acts  the  defendants  were 
liable,  for  the  water  commissioners  were  acting  merely  as  their  agents, 
and  defendants  were  responsible  for  non-repair  of  the  street ; and  even 
if  the  work  in  question  was  beyond  the  powers  of  the  commissioners, 
this  would  not  avail  the  defendants,  as  a public  street  had  been  opened 
up  and  the  work  done  in  a public  manner  so  as  to  give  the  defendants 
full  notice  thereof. 

This  case  was  tried  before  Armour,  J.,  at  Toronto,  with- 
out a jury,  at  the  Spring  Assizes  of  1878. 

The  plaintiff  was  very  seriously  injured  on  December 
30th,  1876.  He  was  cleaning  away  the  snow  on  the  side- 
walk opposite  his  house,  on  St.  Patrick  street.  A few  inches 
off  the  sidewalk  his  foot  sunk  down  through  the  soil,  and 
he  fell,  the  ground  suddenly  giving  way  beneath  him. 

It  appeared  that  the  water  commissioners,  in  November, 
1876,  had  cut  a drain  to  carry  away  the  stagnant  water 
lying  at  the  bottom  of  the  old  reservoir,  which  it  was 

(a)  Galt,  J.,  in  consequence  of  being  engaged  at  the  Assizes,  was 
unable  to  be  present  at  the  delivery  of  judgments  on  June  2Sth,  and  took 
no  part  therein. 


580  COMMON  PLEAS,  EASTER  TERM,  41  VIC.,  1878. 

intended  to  fill  up.  But  this  had  nothing  to  do  with  the 
construction  of  the  new  water  works.  The  drain  was 
carried  under  the  sidewalk,  and  was  made  by  old  pipes 
being  placed  end  to  end. 

It  was  clear  on  the  evidence  that  the  work  had  been 
done  in  a very  negligent  and  insufficient  manner,  and  by 
the  action  of  escaped  water  the  half  frozen  ground  had 
caved  in. 

It  was  objected  that  the  defendants  were  not  liable  for 
the  work  of  the  water  commissioners  : that  the  defendants 
had  no  notice  of  the  defect ; and  that  the  construction  of 
the  drain  was  ultra  vires  of  the  commissioners. 

The  learned  Judge  found  that  the  drain  was  constructed 
by  the  water  commissioners  for  the  purpose  of  draining  a 
reservoir  belonging  to  the  city,  not  at  that  time  in  use  for 
water  works  purposes  : that  it  was  constructed  at  an  im- 
proper season  of  the  year,  and  negligently  done,  the  drain 
pipes  negligently  laid,  and  the  drain  negligently  filled  up ; 
and  that  there  was  no  contributory  negligence. 

He  entered  a verdict  for  the  plaintiff,  with  $1,000 
damages. 

In  this  term,  May  23,  1878,  McWilliams  obtained  a rule 
nisi  to  enter  a verdict  for  the  defendants,  or  for  a nonsuit, 
on  the  ground  that  the  defendants  were  not  liable,  and  on 
the  law  and  evidence. 

During  the  same  term,  June  4,  1878,  J.  E.  Rose  shewed 
cause.  There  is  no  objection  raised  to  the  finding  of  the 
learned  Judge  on  the  ground  of  the  negligent  construction 
of  the  drain,  or  to  the  amount  of  the  damages.  The 
whole  question  is  one  of  legal  liability.  Under  the 
statutes  affecting  the  water  works  commission,  they 
were  merely  the  agents  of  the  defendants  for  the  con- 
struction of  the  water  works,  and  in  such  capacity  they 
dug  the  drain  in  question.  This  case  comes  within  the 
principle  laid  down  in  Wheelhouse  v.  Darch , 28  C.  P.  269, 
and  Bower  v.  Peate,  L.  R.  1 Q.  B.  D.  321,  so  as  to  make  the 
defendants  liable  for  their  agent’s  negligence.  The  con- 
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struction  of  the  drain  was  not  ultra  vires  of  the  commission, 
but  came  within  their  statutory  powers.  Apart,  however, 
from  any  relationship  existing  between  the  commission  and 
the  defendants,  they  are  liable  for  the  defect  under  their 
ordinary  liability  for  a want  of  repair  of  one  of  the  streets. 
Under  the  circumstances,  the  defendants  must  be  assumed 
to  have  had  sufficient  notice  of  the  defect ; at  all  events, 
there  was  notice  to  the  Mayor  as  one  of  the  water  com- 
mission: Cowley  v.  Sunderland , 6 H.  & N.  565  ; Dillon  on 
Municipal  Corporations,  2nd  ed.,  secs.  772-9;  Castor  v. 
Corporation  of  Uxbridge , 39  U.  C.  It.  113;  Boyle  v. 
Corporation  of  Dundas,  25  C.  P.  420;  Adair  v.  Corpora- 
tion of  Kingston,  27  C.  P.  126. 

McWilliams,  contra.  The  defendants  cannot  be  held 
liable  for  the  acts  of  the  water  commission ; at  all  events, 
there  can  be  no  liability  here,  for  the  act  of  the  commission 
in  assuming  to  dig  the  drain  in  question  was  ultra  vires, 
and  did  not  come  within  the  scope  of  their  statutory 
powers.  Also,  the  defendants,  as  successors  of  the  com- 
mission, are  entitled  to  the  same  rights  and  privileges,  and 
therefore  are  entitled  to  the  three  months’  notice  of  action 
to  which  the  commission  were  entitled  under  35  Yic.  ch.  79, 
sec.  28, 0.  (a).  The  defendants  are  not  liable  for  the  defect 
under  their  statutable  liability  to  keep  in  repair.  There 
was  no  notice  to  them  of  the  act  which  caused  the  defect, 
or  of  the  defect  itself,  for  the  defect  only  became  visible 
when  the  drain  fell  in  and  the  accident  happened.  The 
cases  shew  that  this  was  not  a want  of  repair : Dillon 
on  Municipal  Corporations,  p.  918,  sec.  725  ; Bacon  v.  City 
of  Boston,  3 Cush.  174  ; Brice  on  Ultra  Vires,  2nd  ed.,  40-8. 

June  28,  1878.  Hagarty,  C.  J. — It  was  conceded  that 
the  damages  were  moderate. 

There  is  nothing  to^be  considered  except  the  question  of 
legal  liability. 

It  is  necessary  to  examine  the  statutes. 

35  Vic.  ch.  79,  0.  (1872).  The  preamble  recites  the  neces- 

(a)  See  Trotter  v.  Corporation  of  Toronto , ante  p.  574. 
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sity  of  water  works,  and  that  the  corporation  had  petitioned 
for  power  to  purchase,  construct,  manage,  &c. 

Sec.  1.  Enacts  that  the  corporation,  by  and  through  the 
agency  of  commissioners,  to  be  elected,  &c.,  shall  have 
power  to  purchase,  construct,  manage,  &c.,  water  works. 

Sec.  2.  The  commissioners  and  their  successors  to  be  a 
body  corporate,  under  the  name  of  the  “Water  Works 
Commission  of  the  City  of  Toronto,”  and  be  cdfttiposed  of 
live  members,  of  whom  the  mayor  shall  be  one  ex  officio. 
The  commissioners  were  to  have  power  to  build  or  to 
purchase,  &c. 

Sec.  6.  All  lands,  privileges,  and  water,  &c.,  to  vest  in  the 
city  corporation.  The  commissioners  to  have  power  to  lay 
mains,  pipes,  &c. ; and  all  such  waterworks,  pipes, machinery, 
•&c.,  to  vest  in  and  be  the  property  of  the  city  corporation. 

Sec.  13.  All  water  rates,  &c.,  less  disbursements,  to  be 
paid  monthly  to  the  city  chamberlain,  to  be  placed  by  him 
to  the  credit  of  the  water  works  account. 

Sec.  21.  Neither  the  commissioners  nor  the  corporation 
to  be  liable  for  damages  caused  by  the  breaking  of  service 
pipes,  provided  notice  be  given,  &c. 

Sec.  25.  The  commissioners  to  have  the  full,  entire  and 
exclusive  possession,  control,  and  management  of  the  lands 
and  water  works,  and  all  things  appertaining  thereto ; and 
may,  in  the  name  of  the  commissioners  of  water  works  for 
the  city  of  Toronto,  prosecute  or  defend  any  action  for 
money  due  for  use  of  water  or  breach  of  any  contract, 
express  or  implied,  touching  the  management  of  the  works, 
or  distribution  of  water,  or  any  contract  made  to  or  with 
them  ; and  also  for  any  injury,  damage,  trespass,  nuisance 
or  other  wrongful  act  done,  committed,  or  suffered  to  the 
said  lands,  works,  machinery,  &c.,  or  for  any  improper  use 
or  wasting  of  the  water,  or  for  anything  otherwise  arising 
out  of  their  said  office  as  commissioners. 

Sec.  28.  The  commissioners  and  their  officers  to  have  the 
like  protection  as  justices  of  the  peace. 

Sec.  32.  All  revenues  arising  from  the  water  supply  and 
revenues  from  land  to  be  paid  to  the  city,  for  general  pur- 
poses, after  construction  of  the  works. 
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Sec.  35.  Actions  for  anything  done  under  this  Act  to  be 
brought  within  six  months  after  the  act  committed,  or  if 
the  damage  he  continuing  then  in  twelve  months  after  the 
original  cause  of  action  arising. 

The  Act  35  Yic.  ch.  79,  was  not  to  take  effect  till  author- 
ized by  the  city. 

Four  of  the  commissioners  were  to  he  elected.  Aldermen 
or  waten.,commissioners  were  to  be  eligible  for  commis- 
sioners or  to  the  council. 

37  Yic.  ch.  74,  0.,  vested  all  the  estates  of  former  water 
companies  in  the  city  corporation. 

By  37  Yic.  ch.  75,  sec.  6,  0.,  all  persons  and  corporations, 
&c.,  who  by  any  act,  default,  neglect,  &c.,  occasion  any  loss, 
damage,  &c.,  to  the  water  works,  machinery,  &c.,  “ shall  be 
liable  to  the  said  corporation , or  the  said  commission  for  or 
in  respect  of  such  damage,  loss,  or  injury ; and  damages  in 
respect  thereof  may  be  recovered  by  the  corporation  of  the 
city  of  Toronto,  by  suit,”  &c. 

By  39  Yic.  ch.  64,  sec.  4,  0.,  the  time  for  the  completion 
of  the  works  was  extended  to  the  31st  of  December,  1877, 
when  the  commission  should  cease,  and  the  water  works  be 
thenceforward  controlled  by  a committee  of  the  corpora- 
tion, the  ratepayers  previously  assenting  thereto. 

Sec.  5.  The  comissioners  are  not  to  cut  or  dig  up  streets, 
&c.,  without  thirty  days’  notice  to  the  city  engineer  in 
certain  cases. 

The  40  Yic.  ch.  39,  0,  amends  the  Acts. 

The  41  Yic.  ch.  41,  0.,  passed  on  the  7th  of  March,  1878, 
after  the  vote  adverse  to  the  water  commission  and  before 
the  commencement  of  this  action,  declared  : 

Sec.  1.  That  all  the  powers  and  duties,  rights  and  privi- 
leges conferred  upon,  vested  in  and  enjoyed,  and  exercised 
by  the  water  works  commission  for  the  city  of  Toronto, 
were  to  be  deemed  and  taken,  as  having  become  vested  in 
the  corporation  of  the  city  of  Toronto,  on  the  31st  of 
December,  1877. 

Sec.  3.  That,  after  the  passing  of  the  Act,  the  corpora- 
tion of  the  city  shall  have,  enjoy,  &;c.,  all  the  powers,  duties, 
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rights,  and  privileges  of  the  water  works  commission  under 
the  several  statutes  (which  are  set  out)  prior  to  the  31st  of 
December,  1877,  and  thereafter,  in  the  reading  and  appli- 
cation of  the  said  several  statutes,  the  “council  of  the 
corporation  of  the  city  of  Toronto,”  or  “ council  ” or  “ cor- 
poration,” shall  and  may  be  substituted  for  the  words 
“ The  water  works  commission  for  the  city  of  Toronto,” 
“Water  Commissioners,”  “Commissioners,”  and  “Commis- 
sion,” where  and  whenever  it  may  be  necessary  to  carry  out 
the  intention  of  the  Act. 

Even  if  at  any  time  an  action  would  have  lain  against 
the  commission  for  an  injury  like  the  present,  we  should 
gather  from  the  wording  of  the  last  statute  that  for  the 
redress  of  a wrong  done  or  suffered  in  the  construction  or 
management  of  the  water  works,  the  city  corporation  would 
stand  in  the  place  of  the  abolished  commission. 

But  it  seems  to  us  that  on  the  general  interpretation  of 
these  several  statutes,  the  city  corporation  was  and  is 
responsible  for  an  injury  like  this,  caused  by  the  want  of 
proper  repair  of  a public  street,  resulting  from  the  negli- 
gent excavation  and  filling  in  thereof  under  the  immediate 
orders  of  the  water  commission. 

1.  The  corporation  must  be  the  party  ordinarily  respon- 
sible for  such  injuries  caused  by  the  defective  state  of  the 
streets. 

2.  The  whole  of  the  operations  of  the  water  commission 
were,  in  the  words  of  the  statute,  the  acts  of  the  city  corpor- 
ation through  their  agency.  They  were  merely  the  means 
through  and  by  which  the  city  erected  the  water  works. 

3.  The  whole  of  the  properties,  real  and  personal,  and 
revenues  obtained  or  received  by  the  water  commission, 
were  the  property  and  revenues  of  the  city.  The  water 
commission  had  no  resources  of  its  own — no  means  available 
for  any  purpose  beyond  the  construction,  &c.,  of  the  works. 

4.  If  not  from  its  creation,  certainly  from  the  passing  of 
39  Yic.  ch.  64,  the  existence  of  the  commission  was  merely 
for  the  accomplishment  of  a specific  purpose,  determinable 
by  the  vote  of  the  ratepayers. 
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Expressions  may  be  found  in  the  Acts  creating  a doubt 
here  and  there  as  to  the  respective  rights  and  liabilities  to 
sue  and  be  sued  of  the  commission  and  of  the  city  cor- 
poration. 

Sec.  21  of  85  Vic.  ch.  79,  says  that  neither  the  commis- 
sion nor  the  city  shall  be  liable  for  damages  caused  by 
breakage  of  service  pipes,  &c. 

Again,  sec.  6 of  37  Yic.  ch.  75,  declares  that  all  persons 
doing  any  damage  to  the  water  works  shall  be  liable  to  the 
city  corporation  or  to  the  said  commission.  Damages  in 
respect  thereof  shall  be  recoverable  by  the  city  corporation. 

But  on  the  whole  we  must  come  to  the  conclusion  that 
the  city  was  and  is  liable  to  suit  for  an  injury  such  as  this 
plaintiff  has  sustained. 

The  argument  urged  to  us,  that  this  work  of  draining  the 
water  from  the  old  reservoir  was  beyond  the  powers  of  the 
commission,  cannot  avail  these  defendants.  The  street  was 
opened  and  the  drain  negligently  made  by  these  commis- 
sioners. They  were  doing  work  to  benefit  the  city  property. 

If  they  were  acting  beyond  their  special  duty  in  con- 
structing the  works,  they  still  opened  a public  street,  and 
executed  work  in  a public  manner,  so  that  full  notice  must 
be  assumed  to  the  city,  the  legal  guardians  of  the  streets. 

Dillon  on  Municipal  Corporations,  2nd  ed.,  sec.  779,  cites 
Mayor,  &c.,  of  New  York  v.  Bailey,  2 Denio  433,  3 Hill  531, 
where  the  city  of  New  York  was  held  liable  for  damages 
caused  by  the  bursting  of  the  Croton  River  dam,  negli- 
gently built  to  supply  the  city  with  water.  The  dam  was 
built  at  the  instance  and  expense  of  the  city  by  water 
commissioners  appointed  by  the  State,  and  not  by  or  under 
the  control  of  the  city  authorities.  The  dam  was  the 
property  of  the  city.  The  judgments  of  the  Supreme 
Court  in  3 Hill  531,  and  of  Chancellor  Walworth  in  Error, 
are  commented  on. 

Gwynne,  J.,  concurred. 

Rule  discharged. 
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Fitzgerald  et  al.  v.  The  Grand  Trunk  Railway 
Company. 

Agreement — Additional  parol  term — Station  freight  agent — Meaning  of — 
Railways — Conditions — Evidence. 

A verbal  contract  between  the  plaintiffs  and  defendants  was  proved, 
whereby  the  defendants  agreed  to  carry  certain  petroleum  oil  of  the 
plaintiffs  in  covered  cars,  and  on  the  faith  of  its  being  so  carried  it  was 
delivered  to  the  defendants,  but  it  was  carried  in  open  cars,  and  delayed 
at  different  places  on  the  journey,  in  consequence  of  which  a large 
quantity  was  lost.  On  the  delivery  of  the  oil  the  plaintiffs  signed  a 
receipt  note,  which  said  nothing  about  covered  cars,  and  which  stated 
that  the  goods  were  sent  subject  to  conditions  endorsed  thereon, 
amongst  which  were,  that  the  defendants  would  not  be  liable  for 
leakage  or  delays,  and  that  oil  was  carried  at  the  owners’  risk. 

Held , following  the  previous  decision  in  this  case,  27  C.  P.  528,  that 
proof  was  rightly  received  of  the  verbal  contract,  which  must  be  incor- 
porated with  the  writing,  so  as  to  make  the  whole  contract  one  for 
carriage  in  covered  cars. 

Held , also,  that  non-compliance  with  the  provision  as  to  carriage  in 
covered  cars,  prevented  the  defendants  setting  up  the  above  conditions 
as  exempting  them  from  liability,  for  such  conditions  would  apply  only 
in  case  of  the  oil  being  carried  under  and  in  pursuance  of  the  terms  of 
the  contract,  and  were  themselves  qualified  by  the  provision  for  carriage 
in  covered  cars. 

Semble,  per  Gwynne,  J.,  that  in  no  event  could  the  conditions  apply  here, 
as  they  must  be  construed  as  protecting  the  defendants  only  against 
damage  incidental  to  the  carriage  in  the  reasonable  course  of  business, 
having  regard  to  the  nature  of  the  article,  and  the  time  of  the  year 
when  carried,  whereas  here  it  was  found  by  the  learned  Judge,  who 
tried  the  case  without  a jury,  that  there  wras  inexcusable  negligence  by 
the  defendants  in  not  carrying  in  covered  carsj  and  unreasonable  delay 
and  exposure  of  the  oil  during  a time  not  occupied  in  carriage. 

One  condition  required  the  plaintiffs  to  give  notice  in  writing  of  their 
claim  to  the  defendants’  station  freight  agent  within  twenty-four  hours 
after  the  delivery  of  the  goods. 

It  appeared  that  Halifax,  the  place  to  which  the  goods  were  sent,  was 
beyond  the  limits  of  defendants’  railway,  and  where  they  had  no  station, 
but  that  all  freight  carried  over  their  railway  for  delivery  there,  was 
transmitted  to  one  B.,  a wharfinger,  who  received  the  same  as  he  did 
the  goods  of  other  persons,  making  for  his  own  benefit  a special  charge 
thereon. 

j Held,  that  B.  was  not  a station  freight  agent  within  the  meaning  of  the 
condition. 

The  plaintiffs  in  the  first  count  of  their  declaration  com- 
plained of  the  negligent  loss  by  the  defendants  of  about  80 
barrels  of  refined  petroleum  oil,  part  of  a larger  quantity 
•entrusted  by  the  plaintiffs  to  the  defendants  upon  a special 
contract  to  be  safely  carried  by  them  in  covered  cars  from 
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Stratford  to  Halifax,  in  the  Province  of  Nova  Scotia,  and 
there  to  be  delivered  to  the  plaintiffs’  order;  and  they  alleged 
that  the  defendants,  in  violation  of  their  contract,  wrong- 
fully carried  the  oil  upon  open  platform  cars,  whereby  the 
barrels  in  which  the  oil  was  were  exposed  to  the  sun  and 
weather,  and  the  above  number  of  barrels  became  damaged, 
destroyed,  and  lost  to  the  plaintiffs. 

The  second  and  third  counts  were  to  the  same  effect. 

The  fourth  count  was  for  wrongfully  depriving  the  plain- 
tiffs of  the  use  and  possession  of  eighty  barrels  of  refined 
petroleum  oil. 

To  the  three  counts  upon  the  special  contract,  the  de- 
fendants pleaded  : 

1.  That  they  did  not  promise  as  alleged. 

2.  That  the  plaintiffs  did  not  deliver  to  the  defendants, 
nor  did  the  defendants  receive  the  oil  upon  the  terms 
alleged. 

3.  That  the  oil  was  received  by  the  defendants  under  a 
special  contract  respecting  the  care,  carriage,  and  delivery 
thereof,  made  between  the  plaintiffs  and  the  defendants,  one 
of  the  terms  and  conditions  of  which  was,  that  no  claim  for 
loss  or  damage  for  which  the  defendants  were  accountable, 
should  be  allowed,  unless  notice  in  writing  was  given  to  the 
station  freight  agent  of  the  defendants  within  twenty-four 
hours  after  the  goods  were  delivered.  And  the  defendants 
alleged  that  they  carried  the  oil  to  Halifax,  and  that  although 
the  defendants  had  there  a freight  agent  to  whom  such 
notice  could  have  been  given,  yet  that  no  such  notice  was 
given. 

4.  That  another  condition  of  the  contract  under  which 
they  carried  the  oil  was,  that  the  defendants  should  not  be 
liable  for  loss  or  damage  occasioned  by  delays  from  storms, 
accidents,  over  pressure  of  freight,  or  unavoidable  causes, 
or  from  damage  from  the  weather,  fire,  hea;t,  frost,  nor  for 
leakage  arising  from  any  cause  whatever.  Oil  and  molasses 
will,  under  no  circumstances,  be  carried,  save  at  the  risk  of 
the  owners.  And  the  defendants  allege  that  they  did  carry 
the  oil  and  deliver  it  there  to  the  plaintiffs’  order,  and  that 
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the  plaintiffs’  causes  of  action  are  for  leakage,  delays,  and 
other  matters  and  things  mentioned  and  provided  for  in 
said  conditions,  in  respect  of  which  it  was  stipulated  that 
the  defendants  should  not  he  liable. 

There  were  similar  pleas  to  each  of  the  three  counts 
upon  the  contract ; and  to  the  count  for  conversion  the 
defendants  pleaded  not  guilty,  and  that  the  oil  was  not  the 
property  of  the  plaintiffs. 

The  plaintiffs  replied  to  the  above  third  and  fourth  pleas, 
and  to  the  other  similar  pleas  to  the  counts  upon  the  con- 
tract, among  other  replications,  as  follows : That  the  oil 
was  delivered  by  the  plaintiffs  and  accepted  by  the  defen- 
dants upon  condition  that  the  same  should  be  carried  by 
the  defendants  in  covered  cars  as  in  the  declaration  alleged 
and  that  the  defendants,  disregarding  their  said  contract, 
wrongfully,  improperly,  and  wilfully,  and  against  the  * will 
of  the  plaintiffs,  exposed  the  said  oil  and  the  barrels  con- 
taining the  same  upon  open  platform  cars,  and  left  the 
same  so  exposed  for  divers  long  spaces  of  time  after  they 
had  received  the  same  in  charge,  and  before  forwarding  the 
same,  and  also  wrongfully,  wilfully,  and  improperly  left  the 
same  so  exposed  at  divers  places  on  the  route,  by  which 
wilful  misfeasance  of  the  defendants  a great  portion,  to  wit, 
eighty  barrels  of  the  said  oil  became  wholly  lost  to  the 
plaintiffs. 

The  defendants  took  issue  upon  this  replication,  and  the 
plaintiffs  joined  issue  upon  the  defendants’  above  first  and 
second,  and  other  similar  pleas,  (a) 

The  cause  was  tried  before  Wilson,  J.,  without  a jury, 
at  London,  at  the  Spring  Assizes  of  1878. 

It  appeared  that  the  defendants  kept  blank  forms  printed 
on  a sheet  of  paper  divided  in  the  middle ; on  one  half  of 
which  was  printed  a request  note  to  be  signed  by  the  for- 
warder, and  to  be  left  by  him  with  the  defendants,  describ- 
ing the  goods,  the  name  of  the  forwarder,  the  name  of  the 
consignee,  and  the  place  of  delivery ; on  the  other  half  was 

(a)  The  pleadings  are  set  out  more  fully  in  the  previous  report  of  the 
case,  27  C.  P.  528. 
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printed  a receipt  to  be  signed  by  the  defendants’  agent 
for  the  goods  so  requested  to  be  forwarded.  On  the  back 
of  these  documents  were  printed  conditions  and  terms  of 
carriage,  among  which  conditions  were  those  set  out  in  the 
pleas. 

It  appeared  that  the  plaintiffs  signed  a request  note  and 
the  defendants’  agent  a receipt  for  the  oil  in  question,  but 
no  mention  was  made  therein  of  its  being  conveyed  in 
covered  cars. 

The  receipts  stated  that  the  defendants  received  from 
the  plaintiffs  the  oil  in  question,  “ to  be  sent  by  the 
defendants  to  Halifax,  Nova  Scotia,  subject  to  the  terms 
and  conditions  stated  above,  and  upon  the  other  side,  and 
acceded  to  by  the  shipping  note  delivered  to  the  company 
at  the  time  of  giving  this  receipt  therefor.” 

The  defendants’  contention  was,  that  the  whole  contract 
must  be  taken  to  be  as  in  these  printed  documents,  and 
that  no  other  terms  or  conditions  could  be  added  thereto. 

The  plaintiffs’  contention  was,  that  these  printed  docu- 
ments were  executed  as  supplementary  to  a completed 
verbal  contract  before  that  entered  into,  namely,  that  the 
oil  should  be  conveyed  by  night  from  London  to  Stratford 
only  upon  open  cars,  and  that  it  should  be  there  tranship- 
ped into  covered  cars,  and  conveyed  in  such  cars  to  Halifax 
with  quick  despatch. 

The  learned  Judge  found,  as  a fact,  that  this  verbal  con- 
tract was  entered  into ; and  he  found  further,  that  oil  in 
barrels  could  not  be  safely  carried  at  the  season  of  the  year 
when  this  oil  was  delivered  to  the  defendants  in  open  or  un- 
covered cars  for  so  long  a journey  as  from  Stratford  to  Port- 
land in  the  United  States — the  terminus  of  the  defendants’ 
road ; and  that  the  defendants  were  specially  informed  that 
they  should  not  have  the  oil  to  carry  at  all,  unless  it  was 
taken  in  covered  cars.  He  found  that  the  oil  was  not  tran- 
shipped into  covered  cars  at  Stratford,  but  was  sent  from 
there  to  Portland  in  open  uncovered  cars  : that  the  oil  when 
it  reached  Portland  was  unloaded  upon  the  company’s  open 
uncovered  wharf,  and  remained  there  for  several  days  until 
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a vessel  could  be  chartered  to  carry  it  to  Halifax,  and  that 
during  that  time  it  was  not  sufficiently  protected,  that  only 
boards  were  laid  over  the  barrels  to  keep  the  sun  off,  and 
water  was  thrown  over  the  barrels  occasionally.  He  found 
also  that  277  barrels  were  sent  from  London  on  the  6th 
May,  1873,  and  did  not  reach  Portland  until  the  24th  or 
25th  May,  and  did  not  leave  Portland  for  Halifax  until  the 
30th  May,  where  it  arrived  on  the  4th  or  5th  June,  and 
that  there  was  a deficiency  of  forty-four  barrels  upon  that 
shipment.  He  found  further,  that  seven  days  was  a suffi- 
cient time  for  the  transport  of  the  oil  from  London  to 
Portland,  and  that  there  was  a delay  of  twelve  days,  which 
was  not  accounted  for,  upon  the  transport  of  that  shipment 
to  Portland.  He  found  further,  that  the  plaintiffs  upon  the 
10th  June,  1873,  delivered  other  392  barrels  of  oil  at  Lon- 
don to  be  forwarded  upon  the  same  contract  to  Halifax : 
that  two  car  loads  of  this  shipment  were  found  by  the 
plaintiffs  on  the  17th  June,  upon  open  cars  standing  upon 
a siding  on  the  defendants’  railway  at  Montreal,  exposed 
to  the  sun  and  leaking;  and  that  this  second  shipment  was 
shipped  at  Portland  for  Halifax  on  the  27th  June,  and  that 
upon  the  transport  of  this  second  shipment  to  Portland, 
there  was  a delay  not  accounted  for  of  at  least  five  days 
over  and  above  the  seven  days  which  was  a reasonable 
time  to  allow  for  such  transport,  and  that  there  was  a loss 
upon  this  shipment  of  twenty-three  barrels.  He  found 
also,  that  the  company’s  only  agent  at  Halifax  was  a Mr. 
Black,  who  was  possessed  of  a wharf  and  warehouse  of  his 
own,  and  to  whom  the  defendants  transmitted  freight  con- 
veyed over  their  railway  for  delivery  at  Halifax,  and  that 
upon  all  such  freight  the  said  Mr.  Black  made  a special 
additional  charge  for  his  own  use  and  profit,  and  in  this 
case  that  he  charged  five  cents  per  barrel  over  and  above 
the  defendants’  freight  charges,  and  that  the  defendants 
had  no  station  at  Halifax,  and  that  Mr.  Black  received 
their  goods  as  he  did  the  goods  of  any  other  consignor.. 
And  he  found  that  no  complaint  was  made  upon  behalf  of 
the  plaintiffs  or  their  consignee  at  Halifax  to  Mr.  Black 
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of  the  deficiency  in  the  oil;  hut  that  one  of  the  plaintiffs, 
Fitzgerald,  told  the  company’s  station  agent  at  Port- 
land upon  the  15th  June,  of  the  loss  upon  the  first 
shipment,  and  that  he  also  told  the  defendants’  agents  at 
Montreal  on  the  17th  June,  hut  that  no  written  statement 
of  plaintiffs’  loss  on  that  shipment  was  given  to  the  defen- 
dants until  the  10th  September,  1873,  and  of  their  loss 
upon  the  second  shipment  on  the  9th  April,  1874.  And  he 
found  the  defendants  to  have  heen  guilty  of  inexcusable 
negligence  in  forwarding  the  oil  from  Stratford  in  open 
cars,  and  that  the  defendants  in  so  doing  broke  the  con- 
tract upon  which  the  oil  was  delivered  to  them.  And  he 
found  that  the  defendants  inexcusably  and  negligently  de- 
layed forwarding  the  oil  from  London  to  Portland,  and 
that  such  delay  was  not  occasioned  or  excused  by  any  cause 
in  the  printed  conditions  on  the  shipping  receipt  mentioned  : 
and  that  notwithstanding  that  the  oil  was,  by  one  of  the 
said  conditions,  to  be  carried  at  the  risk  of  the  owners,  the 
defendants  were  guilty  of  such  negligence  as  entitled  the 
plaintiffs  to  recover  in  this  action.  And  he  held  that  Mr. 
Black,  the  defendants’  consignee  at  Halifax  of  the  oil,  did 
not  come  within  the  term  “ station  freight  agent  ” men- 
tioned in  the  conditions,  which  term  he  held  to  be  con- 
fined in  its  application  to  the  company’s  freight  agent  at 
the  station  of  the  defendants  on  the  line  of  their  railway. 
And  he  rendered  a verdict  for  the  plaintiffs  with  $1,114 
damages. 

In  this  term,  May  20, 1878,  M.  C.  Cameron,  Q.C.,  obtained 
a rule  nisi,  under  the  Law  Beform  Act,  to  set  aside  the  ver- 
dict for  the  plaintiffs  and  to  enter  a verdict  for  the  defend- 
ants. 

During  the  same  term,  May  30,  1878,  Glass,  Q.  C.,  and 
Fitzgerald,  (of  London),  shewed  cause.  The  evidence  shews 
and  the  learned  Judge  has  found,  that  there  was  a verbal 
contract  to  carry  the  oil  in  covered  cars,  and  that  on  faith 
of  such  contract  the  oil  was  delivered  to  the  defendants  to 
be  carried.  The  verbal  contract  in  no  way  varies  or  con- 
tradicts the  written  one,  which  must  be  read  as  having  the 
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verbal  contract  incorporated  with  it : Malpas  v.  London  and 
North  Western  R.  W.  Go.,  L.  It.  1 C.  P.  336.  The  defendants  not 
having  complied  with  the  contract  as  to  carrying  in  covered 
cars,  cannot  take  advantage  of  the  conditions  as  to  leakage 
and  as  to  the  oil  being  carried  at  the  owner’s  risk.  The  former 
decision  in  this  case,  as  reported  in  27  C.  P.  528,  is  con- 
clusive on  the  point.  But  assuming  that  the  defendants  can 
take  advantage  of  the  conditions,  they  can  only  do  so 
where  the  loss  or  damage  is  incidental  to  the  carriage  in 
the  ordinary  course  of  business,  and  not  where  there  is 
gross  negligence.  Here  the  learned  Judge  has  expressely 
found  that  the  loss  occurred  through  the  gross  inexcusable 
neglect  of  the  defendants  in  the  mode  of  carriage,  namely, 
carrying  in  open  cars,  and  through  inexcusable  delay  which 
occurred  in  forwarding  it : Fitzgerald  v.  Great  Western  R . 
W.  Co.,  39  U.  C.  R 525.  As  to  the  other  point.  The  term 
“ station  freight  agent,”  only  applies  to  a freight  agent  at 
a station  on  the  defendants’  line  of  railway.  The  evidence 
shews  that  Halifax  was  not  a station  on  defendants’  rail- 
way, while  the  very  nature  of  Mr.  Black’s  position  shews 
that  in  no  event  could  he  be  held  to  come  within  the  mean- 
ing of  the  term. 

M.  C.  Cameron,  contra.  The  Court  having  already  de- 
cided in  the  previous  judgment  in  this  case,  27  C.  P.  528, 
that  the  verbal  contract  may  be  incorporated  into  the  writ- 
ten one,  it  is  unnecessary  to  further  discuss  this  point, 
though  the  right  to  insist  on  the  written  contract  being  the 
whole  contract,  is  not  in  any  way  waived.  Assuming, 
therefore,  that  the  contract  was  to  carry  in  covered  cars, 
the  conditions  as  to  leakage  and  carrying  the  oil  at  the 
owner’s  risk,  would  still  apply  so  as  to  exempt  the  defen- 
dants from  liability.  Then  as  to  the  condition  requiring 
notice  to  the  station  freight  agent.  There  is  no  magic 
in  the  use  of  the  term.  It  is  not  essential  that  it  should 
be  an  agent  at  one  of  the  stations  of  the  defendants’  rail- 
way, but  it  is  sufficient  to  shew  that  there  was  a person 
occupying  such  a similar  position,  which  the  evidence  here 
does  shew.  If,  however,  they  cannot  appoint  a person 
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beyond  the  limits  of  their  line  of  railway,  they  cannot 
make  contracts  for  carriage  beyond  such  line,  and,  there- 
fore, the  whole  contract  is  void.  The  tenth  condition, 
also  protects  them,  which  provides  that  the  defendants 
are  not  to  be  responsible  for  damage  beyond  the  limits 
of  their  line  of  railway  ; and  there  is  no  evidence  here  that 
the  damage  occurred  while  within  the  limits. 

June  28th,  1878.  Gwynne,  J. — The  result  of  this  verdict 
is  to  determine  the  issues  joined  upon  the  first  and  second 
pleas,  which  deny  the  entering  into  the  agreement  stated 
in  the  declaration  and  the  receipt  by  the  defendants  of  the 
oil  upon  the  terms  therein  stated,  and  also  the  issue  joined 
upon  the  replication  to  the  defendants’  special  pleas,  in 
favour  of  the  plaintiffs. 

The  facts  relied  upon  in  that  replication  as  an  answer 
to  those  pleas  are,  that  the  defendants  received  the  oil  upon 
the  special  contract  set  out  in  the  declaration  to  carry  the 
oil  in  covered  cars,  and  that  the  loss  arose  from  a wrongful 
and  wilful  breach  by  the  defendants  of  that  contract,  and 
a wrongful  and  wilful  exposure  of  the  oil  in  a manner  and 
for  a length  of  time  that  could  not  have  occurred,  but  for 
such  wilful  violation  of  the  contract  upon  which  alone  they 
had  received  the  plaintiffs’  property. 

These  issues  of  fact  being  found  for  the  plaintiffs,  and 
no  issue  in  law  being  raised  as  to  the  sufficiency  of  the 
matters  set  up  in  this  replication  as  an  answer  to  the 
special  pleas  to  which  it  is  pleaded,  the  record  merely  pre- 
sents two  questions — namely,  did  the  defendants  commit  a 
breach  of  the  contract,  in  virtue  of  which  they  received  the 
plaintiffs’  property,  and  did  or  not  the  loss  which  is  com- 
plained of  occur  in  consequence  of  such  breach  ? If  both 
those  issues  are  found,  as  they  have  been,  in  favour  of  the 
plaintiffs,  there  surely  can  be  no  doubt  they  are  entitled  to 
maintain  their  verdict.  But  it  has  been  contended  that 
they  have  not  been  rightly  so  found,  for  that,  as  the  defen- 
dants contend,  the  printed  receipt  produced  should  have 
been  received  as  the  sole  evidence  of  the  contract,  and  the 
75 — vol.  xxviii  c.p. 
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plaintiffs  should  not  have  been  permitted  to  shew  the  prior 
verbal  special  contract  upon  the  faith  of  which  the  oil  was 
delivered  to  the  defendants. 

We  have  already  decided  in’ this  case,  in  27  C.  P.  528, 
that  this  verbal  contract  may  be  imported  into  and  incor- 
porated with  the  printed  receipt  produced  in  evidence ; 
but  the  learned  Judge  who  tried  the  case  has  held  that, 
independently  of  that  consideration,  the  plaintiffs  are  en- 
titled to  succeed  in  this  action,  because  he  found,  as  a fact, 
that  having  regard  to  the  nature  of  the  article  to  be  con- 
veyed and  to  the  season  of  the  year,  the  defendants,  irre- 
spective of  any  contract  in  that  behalf,  were  guilty  of  gross 
inexcusable,  negligence  in  not  sending  forward  the  oil  in 
covered  cars,  and  in  the  great  delay  beyond  what  vras 
reasonable  in  forwarding  the  oil;  and  he  held  that  the  con- 
ditions endorsed  upon  the  defendants’  printed  receipt  are 
to  be  construed  as  only  protecting  the  defendants  against 
damage  which  is  incidental  to  the  carriage,  according  to 
the  reasonable  course  of  business,  having  regard  to  the 
article  to  be  carried,  whereas  he  found  as  a fact  that  the 
loss  here  was  occasioned  by  the  improper  conduct  of  the 
defendants  in  the  negligent  and  wrongful  exposure  by 
them  of  the  oil  upon  open  cars,  and  for  a length  of  time 
not  occupied  in  carriage,  and  for  which  delay  and  miscon- 
duct there  was  no  excuse. 

For  myself,  I confess  I concur  in  this  view. 

In  UArc  v.  London  and  North  Western  JR.  W.  Co., 
L.  It.  9 C.  P.  325,  the  Court,  following  Robinson  v.  Great 
Western  R.  W.  Co.,  35  L.  J.  C.  P.  123,  held  that  a condi- 
tion that  goods  should  be  carried  “ at  owner  s risk  ” did 
not  apply  to  protect  the  company  in  respect  of  loss  and 
injury  occasioned  by  unreasonable  delay  and  negligent  ex- 
posure of  the  goods  to  rain  ; and  in  Fitzgerald  v.  Great 
Western  R.  W.  Co.,  39  U.  C.  It.  525,  the  company  was  held 
liable,  notwithstanding  similar  conditions,  for  damage 
negligently  occasioned  not  incidental  to  the  act  of  carriage. 

There  is,  in  my  judgment,  abundant  evidence  to  sustain 
the  verdict  upon  the  principle  of  these  cases.  Indeed  the 
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evidence  of  exposure  at  Montreal  and  at  Portland  during 
the  long  delay  that  the  oil  was  detained  at  these  places 
respectively,  over  and  above  the  time  at  all  necessary  or 
reasonable  for  the  carriage  of  the  goods,  appears  to  me  to 
be  sufficient  to  entitle  the  plaintiffs  to  recover  upon 
the  count  for  wrongfully  depriving  the  plaintiffs  of  the 
quantity  of  oil  which  was  lost,  for  the  loss  is  fairly  at- 
tributable to  such  wrongful  and  negligent,  and  as  the 
learned  Judge  has  found,  inexcusable  exposure. 

However,  I desire  to  rest  my  judgment  chiefly  upon  this, 
that  the  contract  being  to  carry  in  covered  cars,  that  con- 
tract may  be  imported  into  and  become  incorporated  with 
the  contract  in  the  printed  receipt,  signed  by  the  defendants’ 
agent ; and  in  that  view  the  effect  is,  in  my  judgment,  that 
the  conditions  are  to  apply  only  to  the  case  of  the  oil  being 
carried  under  and  in  pursuance  of  the  terms  of  the  con- 
tract. It  is  as  if  the  defendants  had  imposed,  and  the 
plaintiffs  consented  to  be  bound  by,  the  conditions  en- 
dorsed, in  case  the  defendants  should,  as  they  had  agreed, 
carry  the  oil  in  covered  cars,  and  that  they  having  violated 
this  essential  term  of  the  contract,  cannot  appeal  to  any  of 
the  conditions  as  exempting  them  from  liability,  the  loss 
for  which  the  plaintiffs  seek  compensation  having  been 
occasioned  by  such  violation  by  the  defendants  of  the 
essential  element  in  the  contract. 

This  appears  to  me  to  be  sound  doctrine,  both  upon 
principle  and  upon  authority. 

In  Harris  v.  Great  Western  R.  W.  Go.,  L.  R.  1 Q.  B.  D. 
515,  the  plaintiff  had  left  luggage,  exceeding  the  value  of 
£5,  in  charge  of  a railway  company,  receiving  upon  so 
doing  a ticket  saying  that  the  luggage  was  deposited  sub- 
ject to  conditions  endorsed.  Among  those  conditions  was 
one  to  the  effect  that,  the  company  would  not  be  respon- 
sible for  loss  of,  or  injury  to,  any  package  beyond  the  value 
of  £5,  unless  at  the  time  of  delivery  the  true  value  be  de- 
clared, and  a sum  at  the  rate  of  Id.  per  £ be  paid  in  addi- 
tion to  ordinary  warehouse  charges ; and  that  the  company 
would  not  be  responsible  for  loss  or  injury  to  articles  ex- 
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cept  left  in  the  cloak  room.  The  luggage  was  not  put  by 
defendants’  servants  in  the  cloak  room,  but  was  left  in  the 
vestibule,  and  was  stolen  owing  to  this  negligence  of  the 
defendants’  servants.  In  an  action  by  the  plaintiffs  for  the 
loss, he  contended  that  the  conditions  only  applied  to  the  pro- 
tection of  the  defendants  in  case  they  had  placed  the  luggage 
in  the  cloak  room.  The  Court  having  power  to  draw  infer- 
ences, Lush,  J.,  in  giving  judgment  says,  at  p.  517:  "I  think 
the  condition  is  not  applicable  to  the  kind  of  custody  in 
which  these  packages  were  kept.  * * The  inference  is, 

to  my  mind,”  he  says,  “ irresistible  that  the  company,  by 
the  very  terms  of  the  ticket,  engage  to  keep  the  goods  in 
the  cloak  room  ; and,  that  being  so,  the  condition  in  ques- 
tion must  be  read  as  applying  to  a cloak-room  custody.  * * 
As  the  goods  were  never  in  the  cloak-room,  they  were  not 
subject  to  the  condition.  It  seems  needless  to  say  that  the 
loss  is  directly  attributable  to  this  breach  of  contract.” 

And  although  the  majority  of  the  Court  construed  the 
contract  in  that  case  differently  from  Lush,  J.,  and  held 
that  the  defendants  were  entitled  to  the  benefit  of  the  con- 
dition, still  their  judgment  upon  this  point  clearly  shews 
that  they  concurred  with  Lush,  J.,  if  the  contract  of  the 
defendants’  properly  construed  had  been  that  they  would 
keep  the  goods  in  the  cloak-room,  and  so  makes  the  unani- 
mous judgment  of  the  Court  precisely  applicable  to  the 
case  before  us,  to  exclude  the  defendants  from  all  benefit 
from  the  conditions  here. 

Blackburn,  J.,  says,  at  p.  534  : “ If  I could  agree  with  my 
brother  Lush  that  the  meaning  of  the  contract  is  that  the 
defendants  are  to  place  the  luggage  in  some  separate  ware- 
house to  which  none  but  the  defendants  or  their  servants  had 
access,  so  that  the  placing  them  in  the  vestibule  was  a breach 
of  contract,  I should  be  inclined  to  agree  in  thinking  that 
the  defendants  are  liable  to  make  good  the  loss  arising 
from  that  breach  of  contract,  on  the  principle  of  Davis  v. 
Garrett,  6 Bing.  716,  that  the  plaintiff  could  not  qualify 
his  wrong ; or,  as  I should  prefer  to  enunciate  the  same 
principle,  that  the  condition  relieving  them  from  liability 
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for  a loss  applies  to  a loss  occurring  whilst  they  are  carry- 
ing out  the  contract , not  to  one  incurred  when  acting  in 
violation  of  it.  * * But  in  the  present  case  I read  the 

contract  as  being  to  keep  safely,  i.  e.  with  reasonable  and 
proper  care  in  any  way  which  to  the  defendants  seemed 
best,  and  to  deliver  up  the  goods  on  the  production  of  the 
ticket  if  brought  at  the  'proper  office  hours  to  the  cloak 
room.  * * So  construed,  the  condition  protects  the  de- 

fendants.” 

Mellor,  J.,  concurred  in  Blackburn,  J.’s,  construction  of 
the  contract,  and  that  the  not  depositing  the  luggage  in  the 
cloak  room  was  not  a breach  of  that  contract.  But  here  the 
contract  is  proved  to  have  been  expressely  to  carry  in 
covered  cars ; and  the  learned  Judge  has  found  that  but  for 
the  express  undertaking  so  to  carry  the  oil  would  never 
have  been  delivered  to  the  defendants.  The  defendants 
violated  this  express  and  essential  term  of  the  contract ; 
they  cannot,  therefore,  be  heard  appealing  to  conditions 
intended  to  apply  only  to  loss  occurring  while  the  defen- 
dants were  carrying"  out  their  contract,  and  not  to  a loss 
occurring  when  they  were  acting  in  violation  of  it,  and  by 
reason  of  such  violation. 

I concur,  however,  with  the  learned  Judge,  that  even  if 
the  conditions  did  apply  in  such  a case  as  this,  Mr.  Black, 
to  whom  the  defendants  delivered  the  oil  in  Halifax,  did 
not,  under  the  circumstances  in  evidence,  come  within  the 
description  of  a “station  freight  agent  ” of  the  defendants, 
and  that  this  term,  as  used  in  the  condition,  is  confined  in 
its  application  to  the  defendants’  freight  agents  at  the 
stations  on  their  line  of  railway.  So  that  upon  all  points  I 
am  of  opinion  that  the  plaintiffs  are  entitled  to  retain  their 
verdict. 

The  defendants’  rule  will  be  discharged. 


Hagarty,  C.  J. — I concur  in  the  result.  I think  a 
contract  to  carry  in  covered  cars  was  clearly  proved  ; and 
that  proof  thereof  was  rightly  received. 

I think  the  damage  was  caused  chiefly  by  the  non- 
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observance  of  this  contract,  and  that  the  exceptions  and 
qualifications  of  liability  as  to  the  carriage  of  such  an 
article  in  the  shipping  conditions,  must  be  themselves 
qualified  by  the  provision  to  carry  in  covered  cars. 

I also  agree  that  the  wharfinger  in  Halifax  does  not  on 
this  evidence  come  within  the  clause  as  to  notice  to  the 
Station  Freight  Agent. 

Rule  discharged. 


Morris  v.  Hoyle. 

Master  and  servant — Will — Wages. 

The  plaintiff,  when  a few  months  old,  was  taken  by  the  defendant  bis  uncle 
a farmer,  and  he  continued  to  live  with  him  and  work  on  the  farm, 
though  without  any  contract  of  hiring,  until  he  was  26  years  old,  when 
they  quarrelled  and  the  plaintiff  was  turned  off.  When  the  plaintiff  was 
sixteen  defendant  told  him  that  if  he  behaved  well  he  should  have  what 
was  left  at  the  deaths  of  defendant  and  his  wife,  and  he  subsequently 
made  a will  in  the  plaintiff’s  favor,  but  which  when  they  quarrelled  after 
the  wife’s  death  he  destroyed.  The  plaintiff  then  sued  defendant  for  the 
value  of  his  services  during  the  three  years  succeeding  his  attaining  his 
majority,  it  appearing  that  during  the  last  three  years  he  had  worked  the 
farm  on  shares  with  defendant,  and  received  his  share,  and  that  during 
such  period  no  claim  was  ever  made  for  the  three  years  in  question. 
Held,  that  the  relationship  of  master  and  servant  never  existed  between  the 
parties,  so  as  to  entitle  the  plaintiff  to  recover. 

Declaration  on  the  common  counts  for  work  and 
labour,  &c. 

Pleas : 1.  Never  indebted. 

2.  Payment. 

3.  Statute  of  Limitations. 

The  cause  was  tried  before  Armour,  J.,  and  a jury,  at 
Sarnia,  at  the  Spring  Assizes  of  1878. 

The  facts  were  hardly  in  dispute. 
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The  plaintiff,  when  an  infant  a few  months  old,  was 
taken  by  the  defendant,  his  uncle,  with  whom  he  lived  con- 
tinuously till  about  six  months  ago,  at  which  time  he  was 
twenty-six  years  old.  He  had  always  worked  on  defen- 
dant’s farm,  but  he  did  not  pretend  that  there  was  any  con- 
tract of  hiring  between  them.  The  defendant  was  child- 
less, and  from  the  time  when  the  plaintiff*  was  about  sixteen 
the  defendant  gave  him  to  understand  that  he  would  devise 
the  farm  to  him  by  will. 

In  1876  the  defendant  made  a will  in  the  plaintiff’s 
favour,  subject  to  his  widow’s  life  estate.  In  December, 
1877,  the  defendant’s  wife  died,  and  the  day  after  the 
funeral  some  dispute  took  place.  The  defendant  tore  up 
the  will,  and  told  the  plaintiff  to  be  off  the  place.  The 
plaintiff  then  left. 

During  the  last  three  years  the  plaintiff  worked  the 
place  on  shares  with  the  defendant,  and  received  his  part 
of  the  produce. 

The  present  action  was  brought  for  wages  or  payment  for 
the  plaintiff’s  work  during  the  preceding  three  years,  being 
the  three  years  succeeding  his  coming  of  age. 

After  the  quarrel  they  had  some  kind  of  settlement, 
which  the  plaintiff  said  was  merely  on  the  holding  on 
shares.  The  defendant  said  he  understood  that  the  plain- 
tiff made  no  further  claim  on  him,  and  that  they  were 
finally  quits. 

The  defendant  admitted  that  he  told  the  plaintiff  when  he 
was  about  sixteen  years  old  that  if  he  would  be  a good  boy 
and  try  and  do  something  for  himself,  that  he  should  have 
what  was  left  at  the  death  of  the  defendant  and  his  wife. 

The  learned  Judge  asked  the  jury  : — 

1.  Did  the  plaintiff  work  for  the  defendant  for  the  three 
years  in  question  under  the  expectation  held  out  to  him 
by  the  defendant  that  he  would  leave  him  the  land  at  his 
death  ? 

2.  What  was  the  value  to  the  defendant  of  the  plaintiff’s 
services  during  those  years  ? 

To  the  first  question  the  jury  answered,  “ Yes.”  To  the 
second,  $175. 
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The  learned  J udge  entered  a verdict  for  the  defendant, 
with  leave  to  the  plaintiff  to  move  to  enter  it  for  him. 

In  this  term,  May  23,  1878,  Osier  obtained  a ruje 
nisi  to  set  aside  the  verdict  for  the  defendant  and  to  enter 
a verdict  for  the  plaintiff. 

During  the  same  term,  June  6,  1878,  Robinson , Q.  C., 
shewed  cause.  There  was  no  evidence  to  support  the  questions 
submitted  to  the  jury.  The  expectation  held  out  to  the  plaintiff 
by  the  defendant  to  leave  him  the  land  at  his  death,  must 
be  based  on  some  contract  which  creates  a legal  liability 
on  the  defendant’s  part  to  leave  the  land.  There  must 
be  an  agreement  express  or  implied  to  pay  the  plaintiff 
wages,  and  that  the  land  was  to  be  left  to  him  in  lieu 
thereof.  In  any  event  no  action  will  lie  until  the  death  of 
the  defendant.  The  cases  shew  that  there  is  no  liability 
here  : Robinson  v.  Shistel,  23  C.  P.  114  ; Wood  on  Master 
and  Servant  122-3  ; K.  & J.  Dig.  2231. 

Osier , contra.  The  evidence  shews  that  the  plaintiff 
never  intended  giving  his  services  for  nothing,  but  on  the 
faith  of  the  agreement  that  he  was  to  be  left  the  land  by 
the  defendant’s  will.  The  plaintiff  is  not  obliged  to  wait 
until  the  death  of  the  defendant  before  he  can  sue.  The 
defendant,  by  repudiating  the  agreement  and  tearing  up 
the  will,  put  an  end  to  the  agreement,  and  brought  the 
plaintiff*  within  the  class  of  cases  which  entitles  him  to  sue 
at  once  and  recover  the  value  of  his  services  on  a quantum 
meruit : Hoskins  v.  Mitcheson , 14  U.  C.  R 551 ; McClarty 
v.  McClarty , 19  C.  P.  311  ; Patterson  v.  Patter  son } 13 
Johns.  N.  Y.  379. 

June  28,  1878.  Hagarty,  C.  J. — It  is  not  easy  to  see 
how  the  relation  of  master  and  servant  ever  existed  be- 
tween these  parties,  or  how  in  any  view  of  the  case  the 
plaintiff  can  recover  on  the  common  counts  for  work  and 
labour,  payable  in  money. 

If  the  action  now  lies,  it  would  of  course  have  equally 
lain  three  years  ago,  before  the  working  on  shares  com- 
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menced,  and  at  the  end  of  the  three  years  for  which  com- 
pensation is  now  asked. 

But  at  that  time  the  answer  would  have  been  complete, 
viz.,  that  there  never  was  any  contract  thought  of  to  pay 
for  services,  and  the  defendant  could  have  said  that  he 
fully  intended  doing  as  he  originally  said,  viz.,  leaving  the 
place  to  the  plaintiff.  The  will  was  not  then  made. 

The  plaintiff’s  counsel  was  driven  to  contend  that  the 
tearing  up  of  the  will  made  all  the  difference,  and  remitted 
the  plaintiff  to  his  ordinary  rights  to  be  paid  for  services 
rendered. 

But  unless  it  operated  to  make  a new  contract  to  pay  in 
money  what  until  then  had  never  been  intended  to  be  paid 
in  money,  I cannot  see  how  it  advances  the  contention. 

This  kind  of  action  has  been  several  times  brought,  but 
always  after  the  death  of  the  expected  testator,  when  it 
was  discovered  that  his  property  had  been  otherwise 
devised. 

Here  it  is  urged  that  the  destruction  of  the  will  creates 
the  plaintiff’s  claim.  It  may  be  asked,  would  it  be  put  an 
end  to  by  the  making  of  another  will  in  the  plaintiff’s 
favour  ? It  seems  hard  to  support  any  view  favourable  to 
the  plaintiff’s  claim. 

He  rests  on  this,  I presume,  that  whether  by  destroying 
the  will,  or  declaring  decisively  that  he  had  changed  his 
mind,  and  wholly  dismissing  the  expectant  devisee,  he 
thereby  places  himself  and  the  plaintiff  in  the  position 
simply  of  employer  and  servant,  bound  to  pay  in  the 
ordinary  manner. 

I fear  the  adoption  of  such  a principle  might  have  very 
serious  consequences. 

A son  may  work  for  his  father  for  years  under  the 
honest  idea  on  both  sides  that  he  will  inherit  the  farm. 
He  may  utterly  misbehave,  and  at  last  render  it  necessary 
for  his  father  to  dismiss  him  and  declare  that  his  property 
shall  go  elsewhere. 

On  the  principle  contended  for  here,  the  son  could  ask 
to  have  the  value  of  his  services  assessed  by  a jury.  His 
76 — vol.  xxviii  c.p. 
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misconduct,  however  gross,  would  not  necessarily  bar  his 
claim  to  he  treated  as  entitled  to  be  paid  wages  for  services 
as  soon  as  the  expected  reward  of  the  inheritance  was 
apparently  taken  from  him. 

The  logical  result  must  be  that  a failure  to  devise  the 
property  in  the  expected  course  at  once  creates  a contract 
to  pay  wages  as  against  the  legal  representatives,  and  the 
alteration  of  a will  or  the  announcement  of  a change  of 
intention  as  to  the  property  will  in  like  manner  create  such 
a contract  against  the  living  owner. 

I am  wholly  unprepared  to  accede  to  such  a doctrine. 

There  may  be  an  apparent  hardship  in  many  cases,  but 
it  is  all  important  to  avoid  inventing  contracts  for  people 
who  never  either  entered  or  thought  of  entering  into  them. 

It  may  be  added  that  in  the  present  case  it  may  well  be 
urged  for  the  defence  that  after  the  parties  entered  upon 
the  agreement  to  work  the  farm  on  shares,  and  carried  out 
such  agreement  for  three  years  without  the  slightest  refer- 
ence to  any  existing  or  unsettled  claim  for  supposed  ser- 
vices for  the  three  years  preceding,  the  natural  presumption 
should  be  wholly  against  the  existence  of  any  such  claim. 

This  would  be  quite  apart  from  anything  connected 
with  the  peculiar  position  of  the  plaintiff  as  an  expecting 
legatee. 

I think  the  rule  must  be  discharged. 

Gwynne,  J.,  concurred. 

Rule  discharged. 
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Wilkinson  y.  Lawson. 


Master  and  servant — Proof  of  such  relationship — Action  for  wages. 

In  1863,  the  plaintiff,  whose  husband  had  left  her,  was  hired  by  the  defen- 
dant as  his  housekeeper  at  $10  a month.  He,  however,  never  paid  her 
anything  as  wages,  but  gave  her  $30  a month  for  household  expenses,  etc. 
In  1875  the  plaintiff,  who  for  some  time  previous  had  been  cohabiting  with 
the  defendant,  went  through  the  form  of  marriage  with  him  and  lived  with 
him  as  his  wife  until  1877,  having  the  full  benefit  of  his  earnings  and 
position  as  his  wife,  when  they  quarrelled  and  separated.  It  appeared 
that  the  husband  was  alive,  of  which  the  defendant  was  ignorant,  and 
of  which  the  wife  stated  she  also  was,  but  that  she  might  have  ascer- 
tained the  truth  if  she  had  so  desired.  The  plaintiff  having  sued  the 
defendant  for  wages  for  the  six  years  previous  to  the  commencement  of 
the  action  : 

Held,  that  she  could  not  recover,  for  that  the  marriage  and  subsequent 
conduct  of  the  parties  put  an  end  to  any  previously  existing  relationship 
of  master  and  servant. 

Action  on  the  common  counts. 

The  plaintiff’s  claim,  as  appearing  from  the  particulars 
of  claim,  was  for  wages  for  the  six  years  preceding  the 
commencement  of  this  action. 

Pleas:  1.  Never  indebted.  2.  Payment.  3.  Statute  of 
Limitations.  4.  That  the  plaintiff  was  the  wife  of  one 
Robert  Wilkinson,  who  is  still  living.  5.  That  the  plain- 
tiff married  Robert  Wilkinson,  before  the  4th  May,  1859. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third 
pleas ; and  replied  to  the  fourth  and  fifth  pleas,  that  the 
action  was  for  wages  and  personal  earnings  of  the  plaintiff 
and  investments  never  reduced  into  the  possession  of  the 
husband,  and  that  the  plaintiff  married  without  any  mar- 
riage settlement. 

There  was  a further  replication  to  the  fourth  and  fifth 
pleas,  that  the  action  was  brought  for  the  separate  wages, 
earnings,  moneys  and  property  of  the  plaintiff. 

Issue. 

The  cause  was  tried  before  Gwynne,  J.,  and  a jury, 
at  Welland,  at  the  Spring  Assizes  of  1878. 

The  plaintiff  stated,  that  in  1862  her  husband 
who  was  residing  with  her  at  Welland,  left  her  and 
went  to  live  in  England  : that  in  1863,  she  was  hired  by 
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the  defendant  at  Welland,  as  his  house-keeper  at  $10  per 
month  : that  she  lived  with  him  several  years,  receiving 
$30  a month  for  paying  the  household  expenses,  but  was 
never  paid  anything  for  wages. 

In  1868,  she  went  with  defendant  to  Hamilton,  and 
lived  with  him  there. 

In  1875,  she  was  married  to  the  defendant,  and  lived 
with  him  as  his  wife. 

In  1877,  she  quarrelled  with  the  defendant,  and  they 
separated,  and  this  action  was  brought  on  the  8th  of  August 
of  that  year. 

It  was  clear  that  the  plaintiff  had  co-habited  with  the 
defendant  for  a long  time  before  the  marriage. 

The  plaintiff  stated  that  her  husband,  Wilkinson,  left 
her  in  1862,  to  go  to  England.  When  she  married  the  de- 
fendant, she  said,  she  did  not  know  if  he  was  dead.  It 
fully  appeared  that  he  was  alive  in  England.  She  said  she 
could  have  found  out,  as  she  afterwards  did,  from  her 
brother  in  England,  but  she  did  not  want  to  find  out.  The 
defendant  had  children  by  a former  marriage,  who  lived 
with  him  and  the  plaintiff. 

There  was  nothing  in  the  evidence  to  shew  that  defen- 
dant was  aware,  when  he  went  through  the  form  of  mar- 
riage, that  her  husband  was  living. 

It  appeared  that  for  years  she  had  the  full  benefit  of  his 
earnings  and  position  as  his  wife. 

There  was  no  evidence  of  any  contract,  either  express  or 
implied,  beyond  the  original  hiring  in  1863  at  $10  per 
month. 

At  the  close  of  the  plaintiff’s  case,  the  defendant  moved 
for  a nonsuit,  which  the  learned  Judge  refused  to  enter, 
but  he  charged  strongly  in  favour  of  the  defendant,  reserv- 
ing leave  to  the  plaintiff  to  move. 

The  jury,  notwithstanding,  found  a verdict  for  the  plain- 
tiff*, with  $200  damages. 

In  this  term,  May  20,  1878,  J.  A.  Miller , (of  St.  Catha- 
rines,) obtained  a rule  nisi  to  set  aside  the  verdict  for  the 
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plaintiff,  and  to  enter  a nonsuit  pursuant  to  the  leave 
reserved,  or  a verdict  for  the  defendant. 

During  the  same  term,  May  30,  1878,  Davidson  Black 
shewed  cause.  There  was  evidence  to  go  to  the  jury  of  a 
contract  to  pay  the  plaintiff  wages  for  her  services.  The 
terms  on  which  the  plaintiff  entered  into  the  defendant’s 
service  was  at  a hiring  of  $10  per  month,  and  this  agree- 
ment was  never  rescinded.  The  illegal  marriage  of  itself 
did  not  raise  any  such  presumption.  It  was  a question  for 
the  jury  whether  there  was  a subsisting  contract,  and  they 
have  found  that  there  was  one.  The  plaintiff  is,  therefore, 
entitled  to  maintain  her  verdict  for  the  amount  found  in 
her  favour. 

J.  A.  Miller , contra.  There  is  no  evidence  of  any  con- 
tract to  go  the  jury,  There  was  no  contract  proved  to 
pay  wages,  beyond  the  original  hiring  in  1863 ; and  apart 
from  the  other  evidence,  the  marriage  in  1875,  had  clearly 
the  effect  of  putting  an  end  to  any  implied  contract  of 
hiring  or  the  relation  of  master  aud  servant. 


June,  28,  1878.  Hagarty,  C.  J. — There  was  no  evidence 
of  any  contract,  express  or  implied,  to  pay  wages  beyond 
the  original  hiring  at  $10  per  month  in  1863.  Then  came 
the  co-habitation  when  they  moved  to  Hamilton,  and 
finally  the  marriage  in  1875,  two  years  before  they  parted. 

We  think  it  was  impossible  for  her  to  maintain  the  action 
on  the  evidence  in  this  case.  The  marriage  in  1875,  at 
least  put  an  end  to  all  implication  of  hiring,  or  of  the  re- 
lation of  master  and  servant. 

If  it  appeared  that  the  defendant  had  tricked  the  plain- 
tiff into  a pretended  marriage,  it  might  be  considered  that 
he  could  not  set  his  own  fraud  up  as  an  excuse  for  not 
paying  wages.  But  here,  if  there  were  any  fraud  in  the 
alleged  marriage,  it  was  not  on  the  defendant’s  part  or  pro- 
curement, but  on  the  plaintiff’s. 

Nor  could  it  be  held  that  if  the  relation  of  master  and 
servant  were  established,  the  mere  fact  of  the  plaintiff 
allowing  the  defendant  to  treat  her  as  his  concubine,  would 
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bar  her  claim.  It  would  be  a question  for  the  jury  whether 
her  assuming  such  position,  and  the  position  and  authority 
of  a wife  in  the  management  of  the  defendant’s  household, 
& c.,  had  established  another  implication  rebutting  the 
former  one  of  hiring.  The  marriage  actually  illegal,  as  it 
turned  out  to  be,  and  the  subsequent  conduct  of  the  parties, 
put  an  end  we  think  absolutely  to  any  previously  existing 
relationship  of  master  and  servant. 

There  was  nothing  to  be  left  to  the  jury  on  the  facts 
proved  in  evidence  by  the  plaintiff.  The  defendant  called 
no  witnesses. 

See  Wood  on  Master  and  Servant,  p.  149. 

The  jury,  wholly  contrary  to  the  learned  Judge’s  charge 
and  opinion,  found  for  the  plaintiff. 

We  think  the  rule  must  be  absolute  for  nonsuit  on  the 
grounds  above  stated.  . 

Gwynne,  J.,  concurred. 


Rule  absolute . 
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Denham  v.  Brewster  et  al. 

Note  by  husband  payable  to  wife — Action  on  by  wife’s  administratrix — 
Evidence — Stamps — Release. 

In  an  action  by  plaintiff  as  administratrix  of  Mrs.  T.,  widow  of  T.,  de- 
ceased, against  defendants,  T.’s  administrators,  on  two  promissory  notes 
alleged  to  have  been  made  by  T.  to  Mrs.  T.,  there  was  no  evidence  of 
the  wife  having  given  any  value  for  the  notes,  or  of  being  possessed  of 
or  claiming  any  interest  in  them  in  her  lifetime,  nor  that  they  came  to 
the  plaintiff  among  papers  in  Mrs.  T.’s  possession  at  the  time  of  her 
decease,  while  the  reasonable  presumption  from  the  evidence  was  that  if 
Mrs.T.  ever  had  aDy  claim  on  them  they  had  been  paid.  It  also  appeared 
that,  prior  to  the.  commencement  of  this  action,  on  the  payment  by 
the  defendants,  as  administrators  of  T.,  to  the  plaintiff  of  a sum  of 
money  owiDg  to  her  as  said  administratrix,  she  executed  a release  of  all 
claims  against  the  estate. 

Held , that  under  these  circumstances,  the  plaintiffs  clearly  could  not  recover. 
One  of  the  notes  had  no  stamps  affixed  to  it,  while  the  other  was  insuffi- 
ciently stamped,  and  both  were  in  this  condition  during  Mrs.  T.’s  life- 
time and  for  nearly  six  years  after  they  became  due. 

Held,  that  the  invalidity  of  the  notes  would  also  prevent  plaintiff  re- 
covering ; and  that  the  privilege  of  affixing  double  duty  should  not  on 
the  facts  be  allowed  to  the  plaintiff  as  such  administratrix. 

This  was  an  action  brought  by  the  plaintiff  as  administra- 
trix of  Christiana  Euphemia  Thomas,  the  widow  of  one 
Richard  Thomas  deceased,  against  the  administrators  of  his 
estate,  upon  two  promissory  notes  alleged  to  have  been  made 
by  the  said  Richard  Thomas,  payable  to  his  said  wife,  the  one 
alleged  to  bear  date  upon  April  2nd,  1869,  and  to  be  for 
the  sum  of  $125,  payable  one  year  after  date,  to  Christiana 
E.  Thomas  or  bearer,  with  interest,  and  the  other  alleged 
to  have  been  made  upon  the  3rd  of  April,  1871,  and  to  be 
for  $900,  payable  one  year  after  date,  to  the  order  of  Chris- 
tiana E.  Thomas,  Pine  Grove  Cottage,  value  received,  with 
interest. 

One  of  the  defences  pleaded  was  that  the  notes  were  not 
stamped;  and  further,  besides  denying  the  making,  the 
defendants  denied  that  there  was  ever  any  consideration 
for  the  notes  alleging  that  they  were  made  by  a husband  to  a 
wife  who  was  living  with  him ; and  lastly,  a release  by  the 
plaintiff  as  administratrix. 

The  cause  was  tried  before  Harrison,  C.  J.,  without  a 
jury,  at  Cobourg,  at  the  Spring  Assizes  of  1878. 
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The  evidence,  so  far  as  material,  is  fully  stated  in  the 
judgment. 

The  learned  Chief  Justice  entered  a verdict  pro  forma 
for  the  plaintiff  for  $697,  leaving  the  Court  to  decide  as 
to  the  effect  of  the  payee  of  the  notes  being  the  wife  of 
the  maker  of  the  notes,  the  effect  of  the  release,  and  all 
the  other  legal  questions  necessary  to  the  final  disposal  of 
the  issues. 

In  this  term,  May  23,  1878,  Robinson , Q.  C.,  obtained 
a rule  nisi  on  the  leave  reserved  and  under  the  Law  Reform 
Act  to  set  aside  the  verdict  for  the  plaintiff,  and  to  enter 
a verdict  for  the  defendants. 

During  the  same  term,  June  6,  1878,  Ogden  shewed 
cause.  All  the  issues  have  been  found  by  the  learned 
Judge  in  favour  of  the  plaintiff,  and  the  Court  will  not 
interfere  with  his  finding  on  the  questions  of  fact.  The 
effect  of  the  finding  is  that  the  notes  were  given  to  the 
wife  under  a valid  contract:  Bishop  on  Married  Women, 
vol.  ii.,  sec.  360,  362 ; Grant  v.  Grant , 34  Beav.  623 ; 
Richards  v.  Richards,  2 B.  & Ad.  447 ; Re  Miller,  1 App. 
393.  The  only  question  therefore  is  whether  the  notes 
were  sufficiently  stamped.  The  case  of  Banque  Rationale 
v.  Sparks,  2 App.  112,  shews  that  double  stamps  may  be 
affixed  at  the  trial.  The  right  to  affix  the  double  stamps 
is  a matter  for  the  discretion  of  the  Judge  at  the  trial,  and 
is  not  subject  to  review  by  the  Court ; and  the  learned 
Judge  allowed  the  stamps  to  be  affixed  here.  The  giving 
of  the  release  by  the  plaintiff  is  no  bar  to  the  present 
action:  Taylor's  Eq.  Jur.  105,  107,  110,  119;  Story’s  Eq. 
Jur.,  12th  ed.,  vol.  i.,  sec.  145  ; Chitty  on  Contracts,  10th 
ed.,  709  ; Lyall  v.  Edwards,  6 H.  & N.  337. 

Robinson,  Q.  C.,  contra.  The  finding  of  the  learned 
Judge  on  the  questions  of  fact  are  in  no  way  binding  on 
the  Court.  Not  only  was  the  finding  pro  forma,  but  also 
under  the  Law  Reform  Act  the  facts  as  well  as  the  law 
come  before  the  Court.  On  the  decided  cases  a married 
woman  possessed  of  separate  estate  can  no  doubt  enter 
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into  a contract  with  her  husband ; hut  there  must  be  con- 
clusive evidence  of  consideration : Darling  v.  Rice , 1 App. 
43;  Field  v.  McArthur , 27  C.  P.  15 ; Kerr  v.  Stripp,  40 
U.  C.  R.  125.  There  was  no  evidence  of  consideration 
here.  The  only  evidence  is  that  of  the  administratrix, 
which  is  not  only  insufficient  in  itself,  but  also  under  the 
statute  must  be  corroborated.  It  is  also  essential  that  the 
intestate  should  have  possession  of  the  notes  at  the  time  of 
her  decease.  The  release  bars  the  plaintiff’s  claim  : Coul- 
son  v.  Macpherson,  23  U.  C.  R.  129 ; F order  v.  Perrin , 25 
U.  C.  R.  227 ; Duross  v.  Daross,  19  U.  C.  R.  77 ; Bank  of 
Montreal  v.  McFaul,  17  Grant  234.  The  notes  were  in- 
sufficiently stamped ; and  the  remedial  Acts  do  not  apply 
to  enable  an  administratrix  to  affix  the  double  stamps.  There 
is  no  evidence  that  the  intestate  omitted  to  affix  the  proper 
stamps  in  her  lifetime,  through  error  or  mistake,  and  with- 
out knowledge  of  the  notesnot  being  properly  stamped:  Kil- 
born  v.  Russ,  28  C.  P.  222.  Under  the  circumstances,  even 
if  allowable,  the  privilege  should  not  be  granted. 

June  28,  1878.  Gwynne,  J. — The  case  being  by  the 
finding  of  the  learned  Chief  Justice,  and  by  force  of  the 
Law  Reform  Act,  before  us  as  both  Judges  and  Jurors,  I 
must  say  that  to  my  mind  it  is  impossible  upon  the  issues 
joined  in  this  case  to  sustain  any  verdict  other  than  one 
in  favour  of  the  defendants. 

It  was  admitted  by  the  plaintiff  that  the  notes  were 
those  of  a husband  to  his  wife,  while  living  with  him. 

This  point  being  established,  it  became  important  to 
establish  the  consideration  for  them ; for  granting  that  the 
administrator  of  a wife  can  sue  at  law  the  administrator 
of  a husband  upon  the  promissory  note  of  the  husband, 
made  payable  to  his  wife,  it  must  be  shewn  to  entitle  such 
a plaintiff  to  recover  that  there  was  good  consideration 
proceeding  from  the  wife  out  of  some  separate  estate 
belonging  to  her  to  support  the  promise. 

The  evidence  is  wholly  defective  in  establishing  any  such 
consideration.  The  only  evidence  whatever  offered  to  that 
77 — vol.  xxviii.  c.p. 
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end  was  the  evidence  of  the  plaintiff,  who  swore  that  the 
deceased  Mrs.  Thomas,  who  married  in  1859,  but  at  what 
time  in  that  year  is  not  stated,  was  possessed  of  some  $700 
or  thereabouts,  which  the  plaintiff  said  that  Mrs.  Thomas, 
who  was  the  plaintiff’s  sister,  told  her  she  had  lent  to  her 
husband. 

Now,  if  Mrs.  Thomas  had  married  before  the  4th  day  of 
May,  1859,  and  if  the  moneys  then  belonging  to  her  had 
been  reduced  into  possession  of  the  husband,  they  would 
have  become  his  property  irrespective  of  any  loan.  More- 
over, the  Acts  respecting  the  separate  rights  of  property  of 
married  women  did  not  prevent  a married  woman,  having 
personal  property  of  her  own,  making  a gift  of  it  to  her 
husband ; and,  assuming  it  to  be  true  that  Mrs.  Thomas  did 
in  her  lifetime  tell  the  plaintiff  that  she  had  lent  to  her 
husband  the  moneys  which  she  possessed  when  she  married, 
that  would  be  no  evidence  against  the  husband  of  the  fact 
of  the  loan,  nor  would  there  be  any  necessary  connection 
between  such  a loan  and  these  notes  bearing  date,  the  one 
ten  years  and  the  other  twelve  years  after  the  marriage, 
whereas,  to  make  the  husband’s  estate  liable  upon  these 
notes,  it  is  necessary  to  establish  that  they  were  given  upon 
a good  consideration  then  existing. 

There  was,  however,  evidence  given  wholly  inconsistent 
with  the  deceased  Mrs.  Thomas  having  ever  had  these  notes, 
in  her  possession,  or  any  knowledge  of  their  existence,  for 
it  was  said  that  she  had  stated  not  long  before  her  decease 
that  she  never  had  had  a note  of  her  husband  but  one  for 
$120,  and  it  was  proved  that  among  Richard  Thomas’s 
papers  was  found  a note  for  $120,  dated  the  2nd  April, 
1867,  payable  to  his  wife  one  year  after  date,  with  interest, 
which,  although  found  among  Richard  Thomas’s  papers,  and 
although  barred  by  the  Statute  of  Limitations,  his  adminis- 
trators paid  to  the  plaintiff  because  there  was  evidence  of 
statements  made  by  both  the  husband  and  wife  that  she  had 
at  or  about  the  date  of  this  note  received  a legacy  for  a sum 
about  corresponding  with  the  amount  of  that  note. 

It  seems  to  be  a condition  essentially  precedent  to  the 
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right  of  the  plaintiff  to  recover  upon  these  notes  as  admin- 
istratrix of  Mrs.  Thomas  to  establish  first  that  she  had 
given  good  consideration  for  the  notes,  and  that  she  had 
had  possession  of  them  and  held  such  possession  as  of  notes 
good,  valid,  and  binding  at  the  time  of  her  decease. 

Now  that  she  ever  had  these  notes  or  either  of  them  in 
her  possession,  there  is  not  a particle  of  evidence.  Again 
the  first  note,  if  it  ever  was  a binding  note,  became 
due  upon  the  2nd  April,  1870.  Now  it  is  quite  pos- 
sible that  this  note,  which  bears  date  the  same  day  of 
the  month  as  the  note  for  $120,  which  was  made  on  the 
2nd  April,  1867,  may  have  been  to  cover  the  former 
note  with  an  arrear  of  interest  which  might  have  been  due 
thereupon  when  the  note  for  $125  was  given.  Again,  when 
this  note  for  $125  fell  due  in  April,  1870,  if  it  afterwards 
should  be  found  in  the  possession  of  the  maker,  that  would 
be  primcl  facie  evidence  of  its  having  been  paid  by  him, 
and  if  it  should  remain  in  his  possession  for  some  years 
and  until  his  death,  it  would  require  the  very  strongest 
evidence  to  displace  the  primd  facie  evidence  of  payment. 
Further,  if  the  amount  mentioned  in  that  note  was  still  due, 
never  having  been  in  fact  stamped,  the  note  itself  was 
utterly  null  and  void  when  the  note  alleged  to  have  been 
made  upon  the  3rd  April,  1871,  was  made.  It  would  not 
be  an  unreasonable  inference  that  the  $125,  with  the 
interest  due  thereon,  and  all  other  sums,  if  any  there  were, 
were  included  in  the  note  for  $900,  dated  the  3rd  April, 
1871  ; but  that  note  itself,  if  made  as  alleged,  fell  due  in 
April,  1872,  and  if  it  after  maturity  was  retained  in  the 
possession  of  the  maker,  that  would  afford  strong  primd 
facie  evidence  of  its  having  been  paid. 

In  the  present  case  it  becomes  very  material  to  determine 
how  and  when  these  notes  which  are  sued  upon  came  into 
the  plaintiff’s  possession. 

The  only  evidence  upon  that  point  is  that  of  the  plain- 
tiff herself.  She  says  that  she  found  them  in  a box  handed 
to  her  by  the  defendants  upon  the  occasion  of  her  receiving 
a share  as  administratrix  of  Mrs.  Thomas  in  her  husband’s- 
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estate,  and  executing  a release  of  all  claims  and  demands 
of  herself  as  administratrix  of  Mrs.  Thomas  against  the 

O 

personal  estate  of  Richard  Thomas.  She  says  further  that 
they  were  in  a sealed  envelope  addressed  to  Mrs.  Thomas 
in  a handwriting  which  she  did  not  know. 

Now  it  is  worthy  of  observation  that  this  envelope  has 
not  been  produced.  If  it  had  been,  perhaps  the  hand- 
writing could  have  been  recognized,  and  if  it  had  been, 
that  might  have  thrown  some  light  upon  this  matter. 
However  being  alleged  to  have  been  in  a sealed  envelope 
addressed  to  Mrs.  Thomas,  that,  assuming  it  to  be  true, 
would  be  quite  consistent  with  evidence  given  to  the 
effect  that  Mrs.  Thomas  had  in  her  lifetime  not  long  before 

O 

her  decease  said  that  she  never  had  a note  made  by  her 
husband  except  the  one  for  $120,  which  the  defendants 
paid  to  the  plaintiffs,  and  would  be  quite  consistent  with 
the  fact  that  the  envelope  with  the  alleged  enclosure  had 
been  left  by  the  husband  to  be  found  among  his  papers  to 
go  to  his  widow  after  his  decease.  All  these  considerations 
make  it  important  that  we  should  be  satisfied  that  Mrs. 
Thomas  was  possessed  of  these  notes  in  her  lifetime,  and  I 
must  say  that  the  plaintiff’s  evidence,  assuming  it  to  be 
true,  does  not,  to  say  the  least,  place  this  point  beyond 
doubt.  But  her  evidence  as  to  her  having  found  the  notes 
in  the  manner  or  in  the  place  she  alleges  is  denied  in  the 
most  positive  manner  by  three  witnesses  who  could  have  no 
interest  whatever  in  the  matter,  namely,  the  two  defendants 
and  their  solicitor,  Mr.  Holland,  all  of  whom  testify  that 
the  box  spoken  of  by  the  plaintiff  was  a box  which  came 
into  possession  of  the  defendants  as  administrators  of  the 
estate  of  Richard  Thomas,  in  which  were  kept  the  deeds  and 
papers  relative  to  his  estate  come  to  their  hands,  and  which 
box  with  such  papers  in  it  was  always  kept  in  the  defen- 
dant’s solicitor’s  safe ; and  they  all  testify  that  before  hand- 
ing it  over  upon  the  settlement  and  execution  of  a release 
by  the  plaintiff  of  all  further  claims  upon  Richard  Thomas’s 
estate  they  turned  it  inside  out  in  the  plaintiff’s  presence, 
for  the  purpose  of  seeing  that  there  was  nothing  in  it,  and 
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this  they  did  in  such  a manner  that  it  was  quite  impossible 
for  the  envelope  to  have  been  found  ty  the  plaintiff  in  the 
manner  she  alleges.  Now  that  these  witnesses  are  to  be 
relied  upon,  I entertain  no  doubt,  and  adopting  their  evi- 
dence, it  was  impossible  for  the  plaintiff  to  have  got  pos- 
session of  the  notes  in  the  manner  she  alleges ; but  assume 
them  to  have  been  so  found,  still  that  fact  would  be  quite 
consistent  with  their  having  been  in  Richard  Thomas’s 
possession  at  the  time  of  his  death,  and,  if  so,  that  would 
afford  prima  facie  evidence  of  their  having  been  paid. 

Now,  as  to  the  first  note,  it  never  had  any  stamps  upon 
it,  and  if  in  any  case  an  administrator  should  be  allowed  to 
stamp  a note  clearly  shewn  to  have  been  found  among  the 
papers  and  in  the  possession  of  the  payee  so  as  to  make 
good  after  the  payee’s,  death  an  instrument  which  during 
the  life  of  the  payee,  and  for  nearly  six  years  after  it 
became  due  was  utterly  void  for  want  of  stamps,  this  is 
not  a case  in  which  that  privilege  should  be  granted  to 
justify  the  making  good  a note  after  the  payee’s  death 
which  had  not  been  stamped  during  his  life,  even  under 
the  recent  statute  (a).  There  should  be  no  doubt  that  the 
note  was  found  among  the  payee’s  papers.  Here  that 
evidence  is  not  only  defective,  but  there  is  some  evidence 
that  the  deceased  payee  never  claimed  to  have  possession 
of  these  notes  or  asserted  any  interest  in  them. 

Now,  as  to  the  note  of  April  3rd,  1871,  I have  already 
observed  that  it  would  seem  to  be  very  natural  to  infer 
that  if  the  prior  note  was  due  and  unpaid,  the  amount  due 
thereunder  was  included  in  the  greater  note.  We  are  fur- 
nished with  no  evidence  as  to  what,  if  any,  consideration 
was  given  by  the  wife  to  the  husband  for  it.  The  fact  that 
in  1859  the  wife,  when  she  married,  was  possessed  of  $700, 
is, in  my  judgment,  wholly  insufficient:  that  Richard  Thomas 
ever  borrowed  any  moneys  of  his  wife,  there  was  no  legal 
evidence.  There  was  evidence  that  Mrs.  Thomas  admitted 
that  she  never  had  a note  made  by  her  husband  except  one 
for  $120.  The  case  wholly  fails  in  my  mind  to  establish 
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any  consideration  that  would  support  a note  made  by  a 
husband  to  his  wife  at  the  suit  of  a personal  representative 
of  the  latter,  so  as  to  enable  the  latter  to  recover  upon  the 
note.  But  this  note  is  not  sufficiently  stamped.  There  are 
stamps  upon  it  to  the  amount  of  twenty-seven  cents,  having 
written  upon  them  the  date  of  the  note,  but  in  whose  hand- 
writing there  was  no  evidence.  There  was  evidence  that 
Bichard  Thomas  never  was  known  to  write  anything  but 
his  name.  These  twenty-seven  cents  would  have  been 
sufficient  if  the  note  was  for  $900,  without  interest ; but 
insufficient  only  if  the  note  was  made  payable  with 
interest. 

Now  I confess  the  words  “with  interest”  have  the 
appearance  of  having  been  inserted  at  a different  time 
from  that  upon  which  the  note  was  perfected,  but  being 
inserted,  if  so  inserted  before  the  note  was  signed,  the 
stamping  is  insufficient,  and  therefore  the  same  remarks 
apply  to  this  note  as  to  the  former  note  as  to  the  impro- 
priety of  our  now,  under  the  circumstances  such  as  have 
appeared  in  evidence  in  this  case,  making  good  a note  which 
for  four  years  after  it  was  made,  and  during  the  lifetime, 
both  of  the  alleged  maker  and  payee,  was  invalid 

Upon  the  whole  there  is  no  evidence  to  satisfy  my  mind 
that  there  ever  was  any  consideration  proceeding  from  the 
wife  to  the  husband  to  have  made  him  liable  upon  either 
of  these  notes  in  his  lifetime.  There  is  no  evidence  to 
satisfy  my  mind  that  Mrs.  Thomas  ever  had  these  notes  in 
her  possession,  or  that  she  ever  claimed  any  interest  in 
them  in  her  lifetime.  There  is  no  evidence  to  satisfy  my 
mind  that  they  ever  came  into  the  possession  of  the  plain- 
tiff among  papers  which  had  been  in  Mrs.  Thomas’s  posses- 
sion at  the  time  of  her  death.  There  is  no  reason  that  I 
can  perceive  why  the  release  which  was  executed  by  the 
plaintiff  should  not  bar  this  present  action,  even  though 
the  notes  may  have  been  assets  belonging  to  the  estate  of 
Mrs.  Thomas  and  her  property  at  the  time  of  her  death. 

For  these  reasons,  as  also  for  the  defect  as  to  the  stamps, 
the  verdict  should  be  set  aside,  and  in  lieu  thereof  a verdict 
entered  for  the  defendants. 
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Hagarty,  C.  J. — I concur  in  the  result.  As  a Judge  of 
fact,  I find  that  it  is  not  found  that  the  notes  sued  on  were 
given  for  value,  or  so  found  as  to  raise  any  primd  facie 
case  of  liability  against  the  estate  of  the  husband : that 
the  fair  presumption  on  the  evidence  is  that  the  notes  (if 
genuine)  were  paid ; and  that  no  case  was  made  out  to 
bring  the  case  within  the  privileges  allowed  by  the  Stamp 
Acts  as  to  affixing  double  stamps. 

My  conclusion  on  the  evidence,  would  be  that  the  notes 
(if  found)  were  found  amongst  the  papers  of  Kichard  Thomas. 


Rule  absolute. 
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ACTION. 

Joint  'promise — Evidence  against 
one  defendant  only.] — See  Guaran- 
tee. 

Limitation  off— See  Limitations, 
Statute  of,  2. 

Notice  of] — See  Notice  of  Ac- 
tion. 

Chose  in  action  — Assignment — 
Pleading — Departure.] — See  Plead- 
ing, 1. 

On  award.] — See  Railways,  1,  3. 

Right  of — Appropriation  of  mo- 
ney.]— See  Sale  of  Goods,  2. 


ADMINISTRATOR. 

See  Executors  and  Administra- 
tors. 


ADVERTISEMENT. 

Sufficiency  of  in  tax  sale.] — See 
Assessment  and  Taxes,  3. 
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AFFIDAVIT, 

For  leave  to  plead  and  demur — 
Requisites  of.]  — See  Rules  of 
Court,  139. 


AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 

See  Contract. 


ALTERATION. 

Of  note — Discharge  of  endorser.] 
— See  Bills  of  Exchange  and 
Promissory  Notes,  5. 


APPEAL. 

Arbitration  — Appeal  to  single 
judge — Right  of  further  appeal — 39 
Vic.  cli.  28,  sec.  7 — 40  Vic.  cli.  8, 
sec.  7.] — See  Arbitration,  1. 
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APPLICATION. 

For  insurance .] — See  Insurance, 

2,  6. 


APPROPRIATION. 

Of  money .] — See  Sale  of  Goods,  2. 


ARBITRATION. 

1.  Appeal  to  single  judge — Fight 
of  further  appeal — 39  Vic.  ch.  28,  sec. 
7,  O.  ; 40  Vic.  ch.  8,  sec.  7,  0.]-Under 
39  Yic.  ch.  28,  sec.  7,  0,  as  amended 
by40Yic-ch.  8, 0,  theappeal  from  the 
award  of  an  arbitrator  is  directed  to 
be  made  to  the  Court  in  which  the 
action  was  begun,  and  may  be  heard 
before  a single  Judge  of  either  of  the 
superior  Courts  of  common  law,  in 
or  out  of  term,  and  the  practice  to 
be  observed  on  any  such  appeal  shall 
be  the  practice  now  observed  on  ap- 
peal from  a report  of  a Master  in 
Chancery,  &c.  An  appeal  having 
been  made  to  a single  Judge  under 
the  above  section  : Held , that  a fur- 
ther appeal  to  the  full  Court  in  term 
would  not  lie,  and  that  the  reference 
to  the  practice  on  appeal  from  the 
Master’s  report  affected  only  the  pro- 
cedure to  be  observed  on  such  appeal, 
and  could  not  give  any  further  right 
of  appeal. 

Remarks  as  to  the  effect  of  the 
new  right  of  appeal  given  by  these 
Acts,  and  the  extension  of  it  contem- 
plated by  the  40  Yic.  ch.  8,  O. 
Manufacturers  and  Merchants'  Fire 
Ins.  Co.  v.  Atwood,  21. 

2.  Breach  of  agreement  to  appoint 
indifferent  valuators- — Acceptance  of 
persons  appointed — Liquidated  dam- 
ages.] — By  the  terms  of  a written 
agreement  on  the  sale  of  goods  by  the 
plaintiff  to  the  defendant,  the  price 


was  to  be  ascertained  by  three  indif- 
ferent valuators,  one  to  be  appointed 
by  the  plaintiff,  one  by  defendant, 
and  a third  by  the  two  so  chosen, 
and  in  case  of  breach  of  the  agree- 
ment the  sum  of  $200  was  to  be  re- 
coverable as  liquidated  damages.  The 
valuators  appointed  by  the  parties 
were  not  indifferent,  one  being  de- 
fendant’s son,  the  other  the  plaintiff’s 
brother-in-law,  but  they  were  ac- 
cepted by  the  parties  as  unobjection- 
able, and  a valuation  was  made.  The 
vendor  sued  the  purchaser  to  recover 
the  $200,  for  breach  of  the  agree- 
ment in  not  appointing  an  indifferent 
valuator.  Held,  that  having  ac- 
cepted the  valuator  so  appointed  as 
unobjectionable,  he  could  not  recover. 
Black  v.  Mottashed , 259. 

Building  contract — Engineer's  de- 
cision.] — See  Work  and  Labour. 

See  Railways,  1,  3. 


ASSENT. 

Verbal,  to  sale  of  goods  in  chattel 
mortgage^ — See  Bills  of  Sale  and 
Chattel  Mortgages,  2. 


ASSESSMENT. 

On  premium  note  of  insurance .] — 
See  Insurance,  3. 


ASSESSMENT  AND  TAXES. 

1.  Held,  that  under  sec.  36  of  32 
Yic.  ch.  36,  Q.,  the  personal  pro- 
perty of  an  incorporated  company  is 
not  assessable  against  the  corpora- 
tion ; and,  therefore,  personal  pro- 
perty situate  in  this  Province,  and 
owned  by  a company  incorporated 
in  England  under  the  Imperial  Joint 
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Stock  Companies  Act  of  1862  and 
1867,  and  in  the  possession  of  and 
under  the  control  of  an  agent  of  the 
company  residing  in  this  Province, 
is  not  liable  to  assessment  under  the 
32  Yic.  ch.  36,  G.,  or  the  37  Yic. 
ch.  19,  0.  Western  of  Canada  Oil 
&c.,  Co . v.  Corporation  of  Ennis- 
killen, 1. 

2.  Sale  for  taxes — Description  of 
land — 32  Vic . ch.  36,  sec.  155,  0.] — 
In  a tax  deed  by  the  sheriff  in  1859 
the  land  was  described  as  follows  : 
“ The  easterly  fourteen  acres  of  the 
westerly  ninety  acres  of  the  north 
half  of  lot  Ho.  2 in  the  10th  conces- 
sion of  the  said  township  of  Innisfil, 
butted  and  bounded  as  follows,  that 
is  to  say  : commencing  at  the  north- 
east angle  of  the  said  ninety  acres, 
then  southerly  along  the  eastern 
limit  of  the  said  ninety  acres  and  al- 
ways parallel  to  the  western  limit  of 
the  said  lot,  to  the  centre  of  the  said 
concession ; thence  westerly  along  the 
said  centre  of  the  said  concession  to 
the  western  limit  of  the  said  four- 
teen acres  ; then  northerly  on  a line 
parallel  to  the  said  western  limit  of 
said  lot,  to  the  northern  limit  thereof ; 
then  easterly  along  the  said  northern 
limit  to  the  place  of  beginning,  con- 
taining the  said  fourteen  acres,” 

Held , a sufficient  description. 

Knaggs  v.  Ledyard,  12  Grant  320, 
and  Frazer'S'.  West , 21  C.  P.  161, 
distinguished. 

Queer e,  whether  sec.  155  of  32 
Yic.  ch.  36,  O.,  applies  to  make  good  a 
sale  otherwise  bad  in  favour  of  a 
purchaser  for  taxes  who  makes  no 
claim  for  nearly  twenty  years,  leaving 
the  original  owner  in  possession, 
and  in  ignorance  of  the  sale.  A new 
trial  was  granted  to  enable  the  de- 
fendant to  raise  this  and  other  points 
not  sufficiently  taken  at  the  trial. 
Austin  v.  Armstrong , 47. 


3.  Sale  of  land  for  taxes — Deed — 
Proof  of — Taxes  not  in  arrear  for 
five  years — Advertisement — Descrip- 
tion of  land — 16  Vic.  ch.  182,  secs. 
55,  65;  32  Vic.  ch.  36,  sec.  155,  0. 
— Effect  of] — In  ejectment  the 
plaintiff  claimed  under  a tax  deed, 
which  he  did  not  produce,  giving 
evidence  that  it  had  been  burnt  after 
registry  by  him,  but  giving  no  evi- 
dence of  its  contents,  except  the 
production  of  the  certificate  regis- 
tered under  16  Yic.  ch.  182,  sec.  65, 
which  did  not  state  the  date  or  cause 
of  the  sale. 

Held,  that  there  was  no  proof  of 
the  deed ; for  the  certificate,  for  the 
reasons  stated,  shewed  it  to  be  in- 
valid. 

The  land  in  question  was  sold  for 
the  taxes  due  for  the  years  1852,  3, 
4,  5,  and  6,  under  a warrant  issued 
on  the  6th  July,  1857,  the  taxes  for 
1852  having  been  imposed  by  a by-law 
passed  on  the  25th  September,  1852. 
Held,  that  the  sale  was  invalid,  there 
being  no  portion  of  the  taxes  in  arrear 
for  five  years  when  the  warrant  issued, 
as  required  by  1 6 Yic.  ch.  182,  sec.  55 ; 
and  that  this  defect  was  not  cured  by 
the  32  Yic.  ch.  36,  sec.  155,  O. 

Quaere,  whether  that  section  will 
extend  to  defects  in  the  deed,  or  to 
preliminary  defects  only. 

Per  Gwynne,  J.  — The  extract 
from  the  Treasurer’s  books,  set  out 
below,  shewing  credits  against  the 
taxes  charged,  required  explanation, 
and  was  not  sufficient  proof  of  the 
taxes  being  unpaid. 

The  evidence  shewed  that  there 
were  thirteen  advertisements  in  the 
Gazette,  though  not  covering  three 
months,  the  first  being  on  the  18th 
July,  and  the  last  on  the  10th  Octo- 
ber ; that  the  warrant  and  adver- 
tisement did  not  distinguish  between 
patented  and  unpatented  lands ; and 
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that  the  description  was  of  “ Broken 
lot,  number  17,  in  the  D concession 
of  the  township  of  Mariposa,”  de- 
scribing it  as  containing  seven  acres, 
and  professing  to  convey  the  whole 
lot,  which  was  not  shewn  to  contain 
more  than  seven  acres. 

The  learned  Judge  at  the  trial 
held  that  the  irregularity  in  the 
advertisement  would  not  invalidate 
the  sale,  and  that  the  description 
was  sufficient ; but  that  the  patented 
and  unpatented  lands  should  have 
been  distinguished.  Kempt  v.  Par- 
hyn , 123. 

4.  Sale  of  land  for  taxes — Indian 
lands — B.  N.  A.  Act , sec.  91,  clause 
24 — Liability  to  taxation — List  of 
lands  not  attached  to  warrant — 32 
Vic.  ch.  36,  sec.  128,  0.]— In  1854, 
a tiact  of  land  was  surrendered  to 
the  Crown  by  the  Indians,  to  whom 
the  interest  arising  from  the  sales 
thereof  by  the  Crown  was  to  be  paid. 
The  lands  were  retained  under  the 
management  of  the  Indian  Depart- 
ment, and  were  called  Indian  lands ; 
and  after  the  passing  of  the  B.  N. 
A.  Act  still  continued  under  the 
management  of  such  department, 
which  was  under  the  control  of  the 
Dominion  Government,  “ Indian  and 
lands  reserved  for  Indians,”  being 
by  section  91,  clause  24,  of  that  Act, 
exclusively  assigned  to  the  Dominion. 
In  September,  1857,  the  lot  in  ques- 
tion, being  a portion  of  such  lands, 
was  sold  by  the  Crown,  the  first 
instalment  of  the  purchase  money 
being  paid  on  the  15th  February, 
1858,  and  the  last  on  the  29th  July, 
1867,  when  the  lot  was  paid  for  in 
full  : and  on  the  14th  June,  1869, 
the  patent  from  the  Dominion  Gov- 
ernment issued  therefor.  In  1870, 
the  lot  in  question  was  sold  for  the 
taxes  assessed  and  accrued  due  for 
the  years  1864-9. 


Held , that  such  lot  was  liable  to 
taxation,  under  27  Yic.  ch.  19,  re- 
enacted in  1866,  and  in  subsequent 
statutes,  and  that  the  assessment  and 
sale  was  therefore  valid. 

It  was  contended  that  the  Ontario 
Legislature,  having  repealed  the  Act 
of  1866,  had,  after  confederation,  no 
power  to  levy  these  taxes,  the  land 
having  been  withdrawn  from  their 
jurisdiction  ; but  Held,  that  sec.  91, 
clause  24,  of  the  B.  N.  A.  Act, 
applied  only  to  Indian  lands  not 
surrendered  and  reserved  for  their 
use ; and  moreover  that  this  land 
being  ratable  and  assessed  at  the 
time  of  confederation,  such  liability 
was  not  affected  thereby. 

By  the  128th  section  of  the 
Assessment  Act,  32  Yic.  ch.  36,  the 
warden  is  required  to  return  one  of 
the  lists  of  the  lands  to  be  sold  for 
taxes  transmitted  to  him,  &c.,  to  the 
treasurer,  with  a warrant  thereto 
annexed,  under  the  hand  of  the  war- 
den and  seal  of  the  county,  &c. 

Held,  that  the  section  was  merely 
directory,  and  was  sufficiently  com- 
plied with  by  the  list  being  embodied 
in  the  warrant  instead  of  being 
annexed  thereto.  Church  v.  Fen- 
ton, 384. 


ASSIGNMENT. 

Of  chose  in  action — Pleading — De- 
parture^ —See  Pleading. 

See  Sale  of  Goods,  2. 


AWARD. 

See  Arbitration. 


BAPvBISTERS  CALLED. 

138,  344,  550. 
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BILLS  OF  EXCHANGE  AND 
PBOMISSOBY  NOTES. 

,1.  Promissory  notes — Considera- 
tion.] — In  an  action  on  two  promis- 
sory notes  it  appeared  tliat  tlie  de- 
fendant’s son  had  committed  forgery, 
and  it  was  found  by  the  jury  that 
the  consideration  for  which  the  de- 
fendant gave  the  notes  was  to  pre- 
vent the  scandal  of  forgery  becoming 
public. 

Held,  that  the  plaintiff  could  not 
recover.  Boyle  v.  Carroll,  218. 

2.  Promissory  note  — Executor— 
Pleading  — Stamp. — A declaration 
alleged  that  the  plaintiff,  executor  of 
K.,  deceased,  sued  the  defendant.  It 
then  stated  a cause  of  action  on  a 
promissory  note,  whereby  the  defen- 
dant promised  to  pay  K.  or  bearer 
$1000,  &c.,  and  alleged  that  the 
plaintiff  became  the  bearer,  and 
closed  with  the  averment  of  non- 
payment. 

The  defendant  in  substance  plead- 
ed that  the  note  was  not  duly  stamp- 
ed, or  the  stamps  duly  cancelled. 

Beplication,  that  when  the  note 
came  into  the  plaintiff’s  possession 
as  holder,  he  had  no  knowledge  of  it 
not  being  duly  stamped,  and  that  so 
soon  as  he  acquired  such  knowledge 
he  duly  stamped  it. 

On  demurrer,  because  it  was  not 
alleged  that  the  testator  had  such 
knowledge  : 

Held,  replication  good,  for  that  the 
plaintiff  did  not  sue  as  executor, 
though  he  described  himself  as  such, 
but  in  his  individual  capacity  as 
holder,  and  was  therefore  entitled 
to  the  relief  afforded  by  37  Yic.  ch. 
47,  sec.  12,  H.  ; and  that,  if  the  de- 
fendant desired  to  set  up  that  the 
plaintiff  was  suing  as  such  executor, 
he  should  have  done  so  by  rejoinder. 
Kilborn  v.  Puss,  222. 


3.  Promissory  notes  — Mortgage 
as  collateral  security — Liability- 
Estoppel']— In  May,  1873,  H.  B.  Sc 
Co.  being  indebted  to  plaintiffs’  bank 
to  $60,000,  B.  executed  a mortgage 
as  security  therefor,  reciting  that  it 
was  for  money  lent  on  notes  made 
by  B.  and  endorsed  by  the  firm,  by 
defendant,  and  by  Mrs.  P.  In 
October  the  indebtedness  having  in- 
creased to  $90,000,  the  bank  re- 
quired as  further  security  a mortgage 
from  defendant  for  $25,000,  and  one 
from  Mrs.  P.  for  a like  amount.  The 
mortgages  were  similar  in  form  and 
recited  that  the  firm’s  indebtedness, 
being  for  moneys  advanced  on  pro- 
missory notes,  made  and  endorsed 
as  before  stated,  exceeded  $25,000, 
and  that  such  mortgage  was  given  as 
collateral  security  for  that  sum,  part 
of  said  indebtedness,  whether  repre- 
sented by  the  notes  then  under  dis- 
count, or  by  renewals  or  by  substitu- 
tions therefor,  and  similarly  made 
and  endorsed.  There  was  a covenant 
for  the  payment  of  the  indebtedness 
represented  by  said  notes  when  due, 
or  by  any  renewals  or  substituted 
notes.  B.  had  been  signing  defen- 
dant’s and  Mrs.  P.’s  names  as  endor- 
sers to  the  notes  with  their  consent 
as  he  alleged,  but  which  defendant 
denied ; and  to  prevent  the  bank 
noticing  any  difference  between  the 
signatures  to  the  notes  and  to  the 
mortgage,B.,  with  defendant’s  assent, 
signed  defendant’s  and  Mrs.  P.’s 
names  to  the  mortgages,  which  they 
subsequently  acknowledged  before  a 
witness  to  be  their  signatures.  De- 
fendant alleged  that  he  then  believed 
the  indebtedness  to  be  only  $60,000 
being  told  so  by  B , "but  about 
three  weeks  after  he  discovered 
it  to  be  $90,000,  and  he  then 
said  nothing  to  the  bank  about 
it.  After  the  mortgage  was  exe- 
cuted, the  notes  were  renewed  from 
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time  to  time  down  to  the  insol- 
vency of  the  firm  in  1877,  by  B. 
writing  defendant’s  and  Mrs.  P.’s 
names  as  endorsers,  as  he  stated, 
with  their  consent,  but  which  defen- 
dant denied.  The  bank  brought 
actions  respectively  against  defendant 
personally,  and  as  executor  of  Mrs. 
P.,  who  had  since  died,  on  the 
covenants  in  the  respective  mort- 
gages, and  also  on  the  endorsements. 
After  action  commenced  the  bank 
realized  $35,000  on  B.’s  mortgage, 
and  $6,300  from  the  firm’s  estate. 

The  jury  found  that  defendant  did 
not  authorize  B.  to  endorse  for  him, 
and  that  defendant  when  he  gave 
the  mortgage,  supposed  the  debt  to 
be  only  $60,000. 

Held , that  the  plaintiffs  were  en- 
titled to  recover  in  both  actions  on 
the  mortgages,  which  were  each  for 
several  sums  of  $25,000,  and  not  a 
joint  security  for  one  such  sum  : that 
the  actual  state  of  the  indebtedness 
when  the  mortgages  were  given, 
which  was  proved  to  be  $90,000,  was 
binding  on  the  parties ; and  that 
there  was  therefore  still  an  existing 
indebtedness  of  nearly  $50,000,  to 
which  the  covenants  would  apply. 

As  regards  the  endorsements,  the 
court  granted  a new  trial,  holding 
that  the  jury  should  be  directed  that 
the  bank,  under  the  circumstances, 
were  warranted  in  accepting  paper 
Li  similarly  endorsed,”  i.  e .,  in  the 
same  writing  as  the  signature  to  the 
mortgage  : and  that  defendant  should 
not  be  permitted  to  repudiate  his 
endorsements  on  the  renewal  notes 
not  having  disclosed  to  the  bank  B.’s 
want  of  authority ; but  the  new 
trial,  if  accepted,  was  to  be  upon  the 
whole  case.  As  regards  Mrs.  P.’s 
estate,  a new  trial  was  refused,  de- 
fendant as  executor  not  being 
deemed  to  have  assented  to  the 


use  of  his  name.  Merchant's  Bank 
v.  Bostioick,  450. 

Affirmed  on  appeal,  but  not  yet  reported. 

4.  Promissory  notes — President  of 
club  — Personal  liability .]  — The 
plaintiff  sued  defendant  in  the  first 
three  counts  of  the  declaration  as 
maker  of  three  several  promissory 
notes  in  the  following  form  : Two 
months  after  date,  the  Carleton 
Club,  promise  to  pay  to  the  order  of 
B.  $497.66,  for  value  received  : 
signed  by  defendant,  president  of  the 
club,  and  by  the  secretary.  The 
fourth  count  alleged  that  defendant 
promised  the  plaintiffs  that  he  had 
authority  from  the  members  of  the 
club  to  make  the  said  notes,  and 
which,  if  the  plaintiffs  would  dis- 
count them,  they  should  be  paid  by 
said  members ; that  the  members 
never  authorized  defendant  to  make 
the  said  notes ; and  that  they  had 
refused  to  pay  or  be  held  responsible 
therefor.  There  was  no  evidence  of 
any  promise  except  what  might  be 
inferred  from  defendant’s  signature 
as  president,  and  it  was  not  shewn 
that  the  club  had  ever  repudiated 
their  liability. 

Held,  that  defendant  was  not  liable 
on  the  fourth  count,  for  even  if  as 
the  plaintiffs  contended,  the  37  Vic. 
ch.  34,  O.,  under  which  the  club  was 
incorporated,  did  not  authorize  the 
making  of  notes,  this  was  a matter 
of  law  known  to  the  plaintiffs  as  well 
as  to  defendant,  and  upon  which 
they  could  exercise  their  judgment. 
Bank  of  Ottawa  v.  Harrington,  488., 

5.  Promissory  note — Alteration — 
Discharge  of  endorser.  ] — A printed 
form  of  promissory  note,  with  all  the 
blanks  filled  in  and  complete  in  every 
respect,  except  that  it  had  not  been 
signed  by  the  intended  makers,  was 
handed  by  them  to  defendant,  en- 
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dorsed  by  defendant  for  their  accom- 
modation and  handed  back  to  them, 
when  they,  without  defendant’s  know- 
ledge, added,  after  the  words  “ value 
received,”  the  words  “with  interest  at 
ten  per  cent,  per  annum,”  then  signed 
it,  and  transferred  it  for  value  to  the 
plaintiff. 

Held,  that  defendant  was  dis- 
charged by  the  alteration.  Haler  ow 
v.  Kelly,  55 1. 

Gambling  contracts .]  — See  For- 
eign Law. 

See  Husband  and  Wife,  1,  3. 


BILLS  OF  LADING. 

j Fraudulent  receipt  of  agent  for 
goods  not  received — Liability  of  com- 
pany.] — See  Bailway s,  2. 


BILLS  OF  SALE  AND  CHAT- 
TEL MORTGAGES. 

1.  Chattel  mortgage — Absence  of 
re-demise — Seizure  before  default — 
Right  of  action. ] — Held,  following 
McAulay  v.  Allen,  20  C.  B.  417,  that 
an  action  will  not  lie  by  a mortgagor 
of  chattels  against  the  mortgagee,  for 
seizure  thereof  before  default  in  pay- 
ment, where  there  is  no  re-demise 
clause. 

Per  Gwynne,  J,,  the  existence  of 
such  re-demise  clause  is  not  essential 
to  the  mortgagor  retaining  possession 
until  default,  where  from  the  terms 
of  the  mortgage  such  right  may  be 
implied  ; and  Porter  v.  Flintoff,  6 
C.  P.  340,  and  Ruttan  v.  Beamish, 
10  C.  P.  90,  are  not  authorities  to 
the  contrary.  Samuel  v.  Coulter,  240. 

2.  Chattel  mortgage — Proviso  for 
entry  on  sale  without  written  assent 
— Verbal  assent — Re-demise  clause — 


Absence  of — Damages. ] — The  plain- 
tiff mortgaged  to  H . B.  certain  goods, 
with  a proviso  for  defeazance  on  pay- 
ment within  a year,  and  containing 
covenants  for  payment,  and  for  entry 
on  nonpayment,  or  in  case  the  mort- 
gagor should  sell,  &c.,  the  goods  or 
any  of  them  without  the  mortgagee’s 
written  assent.  The  usual  statement 
as  to  putting  the  mortgagee  in  pos- 
session was  struck  out.  H.  B.  as- 
signed to  defendant.  Subsequently 
the  plaintiff  claiming  to  have  the  de- 
fendant’s verbal  assent,  which  the  de- 
fendant wholly  denied,  sold  some  of 
the  goods  to  PI.  B.,  whereupon  defen- 
dant took  the  goods  and  removed 
them  off  the  premises,  but  they  were 
forcibly  brought  back  by  plaintiff, 
and  seized  by  his  landlord  for  rent. 
Defendant  then  replevied  the  goods 
and  sold  them  by  auction.  The  plain- 
tiff having  sued  defendant  for  the 
taking  and  conversion,  the  jury  found 
that  defendant  verbally  censented  to 
the  sale. 

Held,  that  defendant  was  entitled 
to  take  the  goods ; that  even  if  in 
equity  a verbal  assent  would  be  suf- 
ficient if  admitted  or  clearly  proved 
to  have  been  given  and  acted  upon, 
the  evidence  here  failed  to  establish 
such  assent. 

Held  also,  that  even  if  plaintiff 
could  recover  it  would  only  be  to  the 
extent  of  his  interest  in  the  goods. 

Quaere,  as  to  the  effect  of  the  ab- 
sence of  the  re-demise  clause  on  the 
particular  form  of  this  mortgage. 
Bunker  v.  Emmany  et  al.,  438. 

See  Landlord  and  Tenant,  3. 


BOOKS. 

Treasurer's — Extracts  from — Suf- 
ficiency of  to  prove  taxes  in  arrear.  ] 
— See  Assessment  and  Taxes,  3. 
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BOUNDARY. 
See  Survey. 


BRITISH  NORTH  AMERICA 
ACT. 

Sec.  91,  clause  24.] — See  Assess- 
ment and  Taxes,  4. 


BUILDING  CONTRACT. 
See  Work  and  Labour. 


CARRIERS. 

Carriers  by  water — Delivery  of 
goods  — Liability  — Pleading.  ] — To 
an  action  for  not  delivering  goods 
shipped  on  board  defendants’  vessel, 
to  be  carried  to  Thunder  Bay,  on 
Lake  Superior,  and  there  delivered 
to  the  plaintiffs  or  their  assigns,  the 
defendants  pleaded  that  they  carried 
the  goods  to  Thunder  Bay,  and  there 
being  no  person  there  on  the  plain- 
tiffs’ behalf  to  receive  the  goods,  or 
to  whom  notice  of  their  arrival  could 
be  given,  and  no  means  of  notifying 
the  plaintiffs,  who  lived  at  a distance, 
the  defendants,  having  no  warehouse 
of  their  own,  and  there  not  being 
any  other  warehouse  there  in  which 
they  could  store  the  goods,  after 
waiting  a reasonable  time,  landed 
the  goods  at  the  only  wharf  there, 
and  where  it  was  usual  and  custom- 
ary to  land  goods,  and  placed  them 
in  charge  of  the  person  in  charge  of 
the  wharf,  so  far  as  he  would  consent 
to  take  charge  of  them. 

Held , by  the  Court  of  Common 
Pleas,  affirming  the  judgment  of 
Armour,  J.,  that  the  plea  consti- 
tuted no  defence  to  the  action. 

Semble,  that  where,  after  enquiry, 
the  consignees  or  endorsees  of  a bill 


of  lading  cannot  be  found,  the  duty 
of  the  carrier  is  to  retain  the  goods 
until  they  are  claimed,  or  store  them 
prudently  for  the  owner.  Close  et 
al.  v.  Beatty  et  al .,  470. 

Railways .] — See  Contract,  1. 


CARS. 

Contract  to  carry  oil  in  covered .] 
— See  Contract,  1. 


CERTIFICATE. 

For  costs.] — See  Costs,  1. 

Engineers ’ — Building  contract.] — 
See  Work  and  Labour. 

See  Assessment  and  Taxes,  3. 


CHATTEL  MORTGAGES. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


CHOSE  IN  ACTION. 

Assignment  — Pleading  — Depart- 
ure,.] — See  Pleading,  1. 


CLUB. 

President  of — Promissory  note  by 
— Personal  liability.] — See  Bills  of 
Exchange  and  Promissory  Notes, 

4. 


COLLATERAL  SECURITY. 

See  Bills  of  Exchange  and 
Promissory  Notes,  3. 
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COMPANY. 

Agreement  to  take  stock  in  projec- 
ted company  to  acquire  vessel — Joint 
owner  or  co-partner — Wharfage.'] — 
The  defendant  and  one  EL,  in  order 
to  utilize  an  engine  in  which  they 
were  interested,  arranged  to  have  a 
steam  vessel  built,  which  was  to  be 
the  property  of  a company  to  be 
formed  under  the  Ontario  Joint 
Stock  Act  of  1874,  with  a capital  of 
$30,000,  in  shares  of  $100  each. 
The  vessel  was  built  'and  registered 
in  defendant’s  name,  and  several 
mortgages  given  by  him  upon  her. 
In  March,  1876,  the  plaintiffs,  at 
the  solicitation  of  the  defendant  and 
EL,  and  upon  their  agreement  to 
use  the  plaintiffs’  wharf  at  a wharf- 
age of  $300  for  the  season,  agreed 
to  take  stock  in  the  projected  com- 
pany, executed  a document  prepared 
for  intending  stockholders,  and  gave 
two  notes  for  $250  each,  the  first  of 
which  the  plaintiffs  paid,  but  not 
the  latter.  Some  $900  stock  was 
subscribed,  and  a meeting  of  intend- 
ing stockholders  held,  at  which  reso- 
lutions were  passed  as  to  the  forma- 
tion of  the  company,  and  appointing 
trustees  to  receive  a conveyance  of 
the  vessel  in  trust  for  the  company 
until  formed.  The  company  was 
never  formed,  and  it  was  admitted 
that  the  Ontario  Act  did  not  author- 
ize its  formation,  nor  was  there  ever 
a conveyance  to  the  trustees.  The 
plaintiffs  not  having  been  paid  the 
$300,  the  wharfage  for  1876,  which 
was  charged  against  the  vessel,  sued 
defendant  as  the  legal  owner. 

Held , that  they  were  entitled  to 
recover : that  their  subscription  for 
stock  did  not  constitute  them  joint 
owners  or  co-partners  in  the  vessel, 
nor  could  defendant  set  off*  the 
amount  of  the  unpaid  stock  note,  for 
not  only  had  the  consideration  there- 
70 — VOL.  XXVIII.  C.P. 


for  wholly  failed,  but  it  could  only 
be  a matter  between  the  plaintiffs 
and  the  company,  if  formed.  Syl- 
vester et  al.  v.  McCuaig , 443. 

Personal  property  of- — Assessment 
o/.] — See  Assessment  and  Taxes,  1 . 

Liability  for  fraud  of  agent.'] — 
See  Railways,  2. 

See  Bills  of  Exchange  and 
Promissory  Notes,  4 — Ways. 


COMPENSATION. 

For  land  acquired  for  railway 
purposes  — Action  on  award.]-— See 
Railways,  1,  3. 


COMPUTATION  OF  TIME. 
See  Division  Courts. 


. CONDITIONS. 

Receipt  note — Railways.]  — See 
Contract,  1. 


CONDITIONS  PRECEDENT. 

Engineer’s  decision — Contract  — 
Striking  out  plea.] — See  Work  and 
Labour,  1. 

See  Sale  of  Goods,  7. 


CONSIDERATION. 

Total  failure  of] — See  Company. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1 — Guarantee. 


CONSIGNEE. 
See  Carrier. 
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CONSTITUTIONAL  LAW. 
See  Assessment  and  Taxes,  4. 


CONTRACT. 

1.  Agreement — Additional  parol 
term — Station  freight  agent — Mean- 
ing of  — Railways  — Conditions  — 
Evidence .] — A verbal  contract  be- 
tween the  plaintiffs  and  defendants 
was  proved,  whereby  the  defendants 
agreed  to  carry  certain  petroleum  oil 
of  the  plaintiffs  in  covered  cars,  and 
on  the  faith  of  its  being  so  carried  it 
was  delivered  to  the  defendants,  but 
it  was  carried  in  open  cars,  and  de- 
layed at  different  places  on  the 
journey,  in  consequence  of  which  a 
large  quantity  was  lost.  On  the  de- 
livery of  the  oil  the  plaintiffs  signed 
a receipt  note,  which  said  nothing 
about  covered  cars,  and  which  stated 
that  the  goods  were  sent  subject  to 
conditions  endorsed  thereon,  amongst 
which  were,  that  the  detendant 
would  not  be  liable  for  leakage  or 
delays,  and  that  oil  was  carried  at 
the  owner’s  risk. 

Held , following  the  previous  de- 
cision in  this  case,  27  C.  P.  528,  that 
proof  was  rightly  received  of  the  ver- 
bal contract,  which  must  be  incor- 
porated with  the  writing,  so  as  to 
make'  the  whole  contract  one  for 
carriage  in  covered  cars. 

Held,  also,  that  non-compliance 
with  the  provision  as  to  carriage  in 
covered  cars,  prevented  the  defen- 
dants setting  up  the  above  conditions 
as  exempting  them  from  liability,  for 
such  conditions  would  apply  only 
in  case  of  the  oil  being  carried  under 
and  in  pursuance  of  the  terms  of  the 
contract,  and  were  themselves  quali- 
fied by  the  provision  for  carriage  in 
covered  cars. 


Semble , per  Gwynne,  J.,  that  in 
no  event  could  the  conditions  apply 
here,  as  they  must  be  construed  as 
protecting  the  defendants  only 
against  damage  incidental  to  the 
carriage  in  the  reasonable  course  of 
business,  having  regard  to  the  nature 
of  the  article,  and  the  time  of  the 
year  when  carried,  whereas  here  it 
was  found  by  the  learned  Judge, 
who  tried  the  case  without  a jury, 
that  there  was  inexcusable  negli- 
gence by  the  defendants  in  not  car- 
rying in  covered  cars,  and  unreason- 
able delay  and  exposure  of  the  oil 
during  a time  not  occupied  in  car- 
riage. 

One  condition  required  the  plain- 
tiffs to  give  notice  in  writing  of  their 
claim  to  the  defendants’  station 
freight  agent  within  twenty-four 
hours  after  the  delivery  of  the 
goods. 

It  appeared  that  Plalifax,  the 
place  to  which  the  goods  were  sent, 
was  beyond  the  limits  of  defendants’ 
railway,  and  where  they  had  no 
station,  but  that  all  freight  carried 
over  their  railway  for  delivery  there, 
was  transmitted  to  one  B.,  a wharf- 
inger, who  received  the  same  as  he 
did  the  goods  of  other  persons, 
making  for  his  own  benefit  a special 
charge  thereon. 

Held , that  B.  was  not  a station 
freight  agent  within  the  meaning  of 
the  condition.  Fitzgerald  et  ah  v. 
Grand  Trunk  R.  W.  Co.,  586. 

Breach  of  agreement  to  appoint 
indifferent  valuators — Acceptance  of 
persons  appointed  — Recovery.  ] — See 
Arbitration,  2. 

For  purchase  of  land — Equitable 
right  to  possession — Specific  perform- 
ance — Conveyance .]  — See  Eject- 
ment. 
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Gambling — Illegality .] — See  For- 
eign Law. 

See  Company — Sale  of  Goods — 
Work  and  Labor. 


CONTRACTOR. 

Negligence  of — Liability  of  em- 
ployer^— See  Negligence. 


CONVEYANCE. 
See  Deed. 


CORPORATIONS. 

Building  contract — Claim  for  ex- 
tra price — Arbitration.] — ■ See  Work 
and  Labour,  2. 

See  Company. 


CORRESPONDENCE. 

Agreement  by — Sufficiency  of — 
Statute  of  Frauds.'] — See  Sale  of 
Goods,  5,  8,  9. 


COSTS. 

1.  Certificate  for  costs — Verdict 
under  $ 8 — Trespass  or  trespass  on  the 
case — 31  Vic.  ch.  24,  sec.  1,  0. — 
Construction  of. — Held , thatthe  Act 
31  Vic.  ch.  24,  sec.  1,  0.,  deprives 
a plaintiff  of  costs  in  all  cases  of 
trespass  or  trespass  on  the  case,  no 
matter  what  defence  may  be  pleaded, 
where  the  verdict  is  under  $8,  and 
there  is  no  certificate  for  costs  from 
the  presiding  Judge. 

In  trespass  quare  clausum  fregit , 
where  the  pleas  were,  not  guilty : 
that  the  land  was  not  the  plaintiff’s  ; 
and  a right  of  way,  there  was  a ver- 
dict for  one  shilling  damages  only, 


and  no  certificate.  The  master  hav- 
ing refused  to  tax  the  plaintiff  any 
costs,  the  plaintiff  obtained  a J udge’s 
order  directing  the  taxation  of  full 
costs  : Held , that  the  order  must  be 
rescinded.  Davis  v.  Vandecar,  185. 

2.  Motion  for  nonsuit.] — On  mo- 
tion for  a nonsuit  the  point  raised 
being  new  the  rule  was  discharged 
without  costs.  Armstrong  v.  Stewart , 
45. 

See  Defamation — Nonsuit. 


COURTS. 

See  Division  Courts. 


CRIMINAL  INFORMATION. 
See  Defamation. 


CROPS. 

Whether  seizable  under  Division 
Court  execution.] — See  Execution. 


DAMAGES. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2 — Sale  of  Goods,  4. 


DEED. 

Construction  of — North-west  angle 
— Parol  evidence. — A deed  of  part 
of  lot  5,  in  the  first  concession  of 
Uxbridge,  described  it  as  commenc- 
ing at  a point  46  chains  331  links 
from  the  north-west  angle  of  the  lot. 

Held , thatthe  deed  must  be  read  as 
meaning  the  true  north-west  angle, 
from  which  the  admeasurement  must 
be  made,  and  not  from  a point  which 
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when  the  deed  was  executed  was  er- 
roneously supposed  to  be  such  angle, 
and  which,  for  the  purpose  of  con- 
struing the  deed,  it  was  understood 
should  be  so  taken  ; and  that  evi- 
dence of  such  understanding  was 
inadmissible.  Forsythv.  Boyle etal,  26. 

Description  of  land.] — See  As- 
sessment and  Taxes,  2,  3. 

Proof  of] — See  Assessment  and 
Taxes,  3. 

Specific  performance  of  agreement 
to  purchase  land.]  — See  Ejectment. 

Fraudulent .] — See  Insolvency. 

See  Railways,  1. 


DEFAMATION. 

Libel  — Criminal  information  — 
Delay — Costs.] — In  Trinity  Term, 
1876,  an  application  was  made  for  a 
criminal  information  against  defen- 
dants, for  the  publication  in  their 
newspaper  of  certain  alleged  libellous 
articles,  on  the  23rd  and  30th  March, 
and  25th  May,  1876,  respectively,! 
against  the  applicant.  On  shewing 
cause,  the  defendants’  affidavits  re- 
iterated the  charge,  giving  full  par- 
ticulars, and  pointing  out  that  B.,  a 
person  who  could  prove  their  truth, 
had  since  died,  namely  in  June. 
These  affidavits  had  been  in  the 
hands  of  the  applicant’s  solicitors  for 
upwards  of  six  months,  but  no  affi- 
davits were  filed  in  reply ; and 
Easter  term,  commencing  shortly 
after  the  publication,  had  been  al- 
lowed to  elapse  without  moving. 
Under  the  circumstances  the  appli- 
cation was  refused,  but  in  view  of 
the  virulent  and  unwarranted  lan- 
guage of  the  article,  without  costs. 
Regina  v.  Kelly  et  al.9  35. 


DELAY. 

In  moving  for  criminal  informa- 
tion.]— See  Defamation. 

See  Assessment  and  Taxes,  2. 


DEPARTURE. 

In  pleading.] — See  Pleading,  1. 


DESCRIPTION. 

Of  land.] — See  Assessment  and 
Taxes,  2,  3— Deed — Will. 


DISCHARGE. 

Of  endorser  by  alteration  of  note.] 
— See  Bills  of  Exchange  and 
Promissory  Notes,  5. 

Giving  time  to  principal  one  of  three 
executors — Effect  of — Pleading .]  — 
See  Principal  and  Surety 


DISTRESS. 

Purchase  by  landlord — Sale  of 
goods — Change  of  possession.  ] — See 
Landlord  and  Tenant,  3. 


DIVISION  COURTS. 

Computation  of  time — Division 
Courts  Act , G.  S.  U.  C.  ch  19,  sec . 
141—32  Vic.  ch.  23,  sec.  24,  0.— 
Renewal  of  executions .] — By  sec.  141 
of  the  Division  Courts  Act,  Consol. 
Stat.  U.  C.  ch.  19,  it  is  enacted  that 
every  execution  “ shall  be  returnable 
within  thirty  days  from  the  date 
thereof.” 

Held , that  in  computing  such 
thirty  days  the  day  of  issue  is  ex- 
cluded, so  that  a writ  issued  on  the 
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24th  April  was  in  force  on  the  24th 
May,  and  capable  of  being  renewed 
on  that  day  under  32  Vic.  ch.  23, 
sec.  24,  O.,  which,  even  if  introducing 
the  rule  of  the  C.  L.  P.  Act,  sec.  342, 
in  computing  the  time  for  renewal  of 
writs,  so  as  to  make  both  days  in- 
clusive, does  not  affect  their  original 
duration.  Clarke  v.  Garrett  etal.,75. 

Superior  Court  — Executions  — 
Priority.'] — See  Execution. 


DRAINS. 

Non-repair  of- — Water  Commis- 
sioners— City  corporation — Liability 
— Ultra  vires.] — See  Ways. 


DWELLING  HOUSE. 

Right  to  lateral  support  for  wall — 
Negligence  of  contractor — Liability 
of  employer.] — See  Negligence. 

EASEMENT. 

See  Negligence. 


EJECTMENT. 

Agreement  for  purchase  — Equi- 
table right  to  possession — Specific 
performance  — Conveyance.]  — In 
ejectment  defendant  set  up  an  equi- 
table defence,  that  he  had  been  in- 
duced to  work  and  serve  the  plain- 
tiff and  manage  his  affairs  for  many 
years,  by  plaintiff’s  representations, 
promise,  and  agreement,  to  give  him 
the  land  and  the  immediate  posses- 
sion thereof,  as  a reward  therefor  : 
and  that  the  defendant  was  put  into 
possession  accordingly,  and  worked 
the  land  and  made  improvements, 


&c.  : that  subsequently,  in  further- 
ance of  such  improvements,  &c.,  and 
in  consideration  of  such  work  and 
services,  plaintiff  signed  a written 
agreement  to  give  defendant  the 
land,  thereby  confirming  him  in  pos- 
session ; and  defendant  thereafter 
made  improvements  and  was  assessed 
and  paid  the  taxes  : that  defendant 
had  paid  the  full  consideration  and 
performed  all  conditions  to  entitle 
him  to  hold  possession  of  the  land 
and  to  all  the  plaintiff’s  right  there- 
in. At  the  trial  the  equitable  de- 
fence was  proved,  the  agreement 
mentioned  having  been  signed  in 
1865 ; but  it  was  urged  that  because 
defendant,  being  out  of  possession, 
had  in  1874,  procured  one  E , the 
plaintiff’s  tenant,  to  give  him  pos- 
session informing  him  of  his  claim, 
and  had  paid  the  plaintiff  $70  rent 
due  by  E.,  he  was  estopped  from, 
denying  the  plaintiff’s  title  ; and 
further,  that  defendant,  having  been 
out  of  possession  for  nine  years,  was 
estopped  by  his  laches. 

Held,  that  under  the  A.  J.  Act 
defendant  was  entitled  to  hold  the 
possession,  and  to  have  the  agree- 
ment specifically  performed  though 
before  that  Act  he  must  have  filed 
his  bill  for  specific  performance,  and 
for  an  injunction  restraining  the 
ejectment  : that  neither  the  manner 
in  which  he  obtained  possession,  nor 
his  laches  could  defeat  his  right  to 
specific  performance  of  the  agreement 
which  had  been  fully  executed  on 
his  part.  The  verdict  for  defendant 
was  therefore  ordered  to  stand,  and 
a decree  made  for  a perpetual  in- 
junction against  the  ejectment,  and 
for  a conveyance  of  the  land. 

Eemarks  upon  the  loose  system  of 
pleading  adopted  with  regard  to 
equitable  defences  in  ejectment. 
Westgate  v.  Westgale,  283. 
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Land  acquired  for  railway  pur- 
poses — Compensation  — Action  on 
award. ] — See  Railways,  3. 

See  Landlord  and  Tenant,  2. 


ENDORSER. 

Discharge  of  by  alteration  of  note. ] 
— See  Bills  of  Exchange  and 
Promissory  Notes,  5. 

See ' Bills  of  Exchange  and 
Promissory  Notes,  4. 


ENGINEER. 

Decision  of — Condition  precedent.  ] 
— See  Work  and  Labour. 


EQUITABLE  DEFENCE. 

In  Ejectment.'] — See  Ejectment. 


EQUITY  OF  REDEMPTION. 
See  Mortgage. 


ESTATE. 

Separate^  — See  Husband  and 
Wife. 


ESTOPPEL. 

Mortgage  as  collateral  security  for 
promissory  notes. ] — See  Bills  of 
Exchange  and  Promissory  Notes, 
3. 

See  Ejectment  — Landlord  and 
Tenant,  1,  2 — Possession — Rail- 
ways, 1. 


EVIDENCE. 

Contract  by  letters — Sufficiency  of.  1 
— See  Insurance,  6. 

Onus  probandi.\ — See  Survey. 

Parol — Admissibility. ] — See  Con- 
tract 1 — Deed — Sale  of  Goods, 
5,  8,  9— Will. 

See  Assessment  and  Taxes,  3 — 
Bills  of  Exchange  and  Promis- 
sory Notes,  4 — Bills  of  Sale  and 
Chattel  Mortgages,  2— Guaran- 
tee — Execution  — Husband  and 
Wife,  3 — Landlord  and  Tenant 
— Limitations,  Statute  of,  1 — 
Negligence — Mortgage — Posses- 
sion— Sale  of  Goods. 


EXECUTION. 

Executions — Superior  and  Division 
Courts — Priority — C.  L.  P.  Act, 
sec.  266 — Growing  crops.] — Held , in 
an  action  for  a false  return  to  a writ 
of  fi.  fa.  goods,  that  under  section 
266  of  the  C.  L.  P.  Act,  when  a writ 
has  issued  against  the  goods  of  a 
party  from  a Superior  Court  and  a 
warrant  of  execution  against  the 
goods  of  the  same  party  from  the 
Division  Court,  the  right  to  the 
goods  seized  is  to  be  determinined 
by  the  priority  of  the  time  of  de- 
livery of  the  writ  or  warrant  to  the 
sheriff  or  bailiff  respectively,  and  not 
by  the  priority  of  seizure. 

Held , also,  that  the  right  acquired 
by  such  prior  delivery,  which  in  this 
case  was  to  the  Division  Court 
bailiff,  was  not,  under  the  evidence 
set  out  below,  defeated  by  his  omis- 
sion to  endorse  on  the  warrant,  as 
required  by  the  same  section,  the 
time  of  such  delivery. 
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Held,  also,  that  growing  crops  are 
seizable  under  a Division  Court  ex- 
ecution. 

It  was  objected  that  the  father  of 
the  person,  who  acted  as  Division 
Court  bailiff,  was  the  duly  appointed 
bailiff,  and  the  son  had  no  authority 
to  act  for  him ; but  the  evidence 
shewed  that  the  father  being  an  aged 
man,  the  son  was  in  fact  the  acting 
bailiff,  and  was  clearly  recognized 
and  treated  as  such  by  the  plaintiff’s 
attorney.  Me  Doug  all  v.  Waddell 

Sheriff,  191. 

Renewal  of  \ — See  Division 
Courts. 

See  Mortgage. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

Stamps — Pleading.]  — See  Bills 
op  Exchange  and  Promissory 
Notes,  2. 

Giving  time  to  principal  one  of 
three  executors — Effect  of — Plead- 
ing.] — See  Principal  and  Surety. 

See  Bills  op  Exchange  and 
Promissory  Notes,  3 — Husband 
and  Wife,  3. 


El.  EA.  GOODS. 

Right  to  seize  growing  crops  under 
Division  Court  execution — Superior 
and  Division  Court  executions.] — See  \ 
Execution. 


El.  EA.  LANDS. 
See  Mortgage. 


FOREIGN  LAW. 

Bill  of  exchange — Foreign  law — 
Gambling  contracts  — Illegality.] — 
Action  on  bill  of  exchange  drawn 
by  McC.  & McK.,  and  accepted  by 
defendant,  payable  to  the  plaintiffs. 

Eifth  plea  : that  the  said  bill  was 
drawn  and  accepted  for  the  purpose 
of  carrying  on  gambling  contracts  or 
speculations  on  the  rise  and  fall  of 
the  price  of  pork  in  the  city  of  Chi- 
cago, in  the  State  of  Illinois,  which 
said  contracts  are  by  the  laws  of  the 
State  illegal  and  void ; and,  except 
as  aforesaid,  there  never  was  any 
consideration  for  the  drawing  or  ac- 
ceptance of  the  said  bill,  of  all  which 
the  said  McC.  & McK.  and  the  plain- 
tiffs had  notice. 

Sixth  plea,  repeating  the  allega- 
tions in  the  fifth  plea  down  to  the 
averment  of  notice,  and  alleging  that 
McC.  & McK.  paid  and  satisfied  the 
said  bill,  &c.,  and  the  plaintiffs  are 
suing  for  their  benefit,  and  not  other- 
wise. 

Held,  by  Harrison,  C.  J.,  both 
pleas  bad,  for  that  the  contract, 
which  was  made  in  this  country,  was 
legal  therein,  and  it  was  no  defence 
that  the  purpose  for  which  the 
money  advanced  was  to  be  used  was 
illegal  by  the  laws  of  a foreign 
country.  Bank  of  Toronto  v.  Mc- 
Dougall,  345. 


FORFEITURE. 

Of  policy  of  insurance — Waiver.] 
— See  Insurance,  3 


FORGERY. 

Note  given  to  prevent  forgery  be- 
{ coming  public — Recovery  on.] — See 
j Bills  of  Exchange  and  Promis- 
jsoRY  Notes,  1. 
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FRAUD. 

See  Insurance,  5— Limitations, 
Statute  of,  1. 


FRAUDS,  STATUTE  OF. 

Agreement  by  correspondence  — 
Parol  evidence .] — See  Sale  of  Goods, 
o,  8,  9. 

Promise  to  answer  for  defaidt  of 
another. ] — See  Guarantee. 

See  Sale  of  Goods,  4. 


FRAUDULENT  CONVEY- 
ANCE. 

See  Insolvency. 


FURTHER  INSURANCE. 
See  Insurance,  1,  2,  3. 


GAMING. 

Contract — Illegality.  ] — See  For- 
eign Law. 


GOODS. 

Carriage  of  by  water. ] —See  Car- 
riers. 

Pi.  fa.  against — Superior  and  Di- 
vision Court  executions — Priority .] 
— See  Execution. 

Supplied  to  wife — Liability  for 
husband's  debts — Separate  trading.  ] 
— See  Husband  and  Wife.  1,  2. 

Fraudulent  receipts  of  agent  for 
goods  not  received — Liability  of  com- 
pany.']— See  Railways,  2. 

See  Sale  of  Goods. 


GROWING  CROPS. 

Whether  seizable  under  Division 
Court  execution .] — See  Execution. 

GUARANTEE. 

1.  Promise  to  answer  for  default 
of  another  — Consideration  for — 
Partners , authority  of  — A ction — 
J oint  promise — Evidence  against  one 
defendant  only. ] — Action  against  K. 
and  M.,  alleging  in  tlie  first  count 
that  defendants  promised  the  plain- 
tiff that  if  he  would  refrain  from 
suing  one  F.  in  respect  of  certain 
matters  stated,  and  would  sue  G.  & 
D.  instead,  defendants  would  indem- 
nify the  plaintiff  against  any  loss, 
costs,  or  charges,  which  he  might 
sustain  by  reason  of  bringing  such 
action,  and  would  in  the  event  of  the 
failing  to  recover  from  G.  k D.  the 
value  of  certain  goods  taken  from 
the  plaintiff,  which  constituted  the 
plaintiff’s  cause  of  action  against 
them,  repay  to  the  plaintiff  the  price 
paid  by  him  to  F.  for  said  goods. 

The  second  count  alleged,  that  the 
plaintiff  purchased  goods  from  F.  as 
assignee  in  insolvency  of  W.  k K.  : 
that  certain  creditors  of  W.  k K. 
disputing  F.’s  right  to  sell,  had 
taken  the  goods  from  the  plaintiff, 
who  had  sued  these  creditors  and 
their  bailiff  for  such  taking,  and  the 
defendants  in  such  action  having  ob- 
tained a verdict  a new  trial  had  been 
granted  to  the  plaintiff  : that  the 
defendants  being  creditors  of  W.  & 
K.,  and  so  interested  in  maintaining 
F.’s  title,  requested  the  plaintiff  to 
proceed  with  his  action,  and  pro- 
mised, if  he  would  do^so,  to  indemnify 
him  against  the  costs  then  incurred 
or  to  be  incurred,  and  to  pay  him 
the  value  of  said  goods  in  case  he 
should  fail  to  recover  in  said  action 
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or  to  collect  tlie  same  from  G.  & X). : 
that  the  plaintiff,  in  consideration  of 
defendants’  promise,  promised  de- 
fendants to  proceed  with  said  action 
which  otherwise  he  would  not  have 
done,  and  recovered  judgment  there- 
in, but  was  unable  to  collect  it  ; yet 
that  defendants  had  not  kept  their 
promise. 

As  to  the  first  count,  it  appeared 
that  the  promise,  if  made  at  all,  was 
made  without  the  knowledge  of  de- 
fendant K.,  and  that  the  transaction 
out  of  which  the  promise  arose  was 
one  in  which  a firm  composed  of  X. 
& B.  only,  in  which  M.  had  never 
been  a partner,  (though  he  was  a 
partner  in  the  firm  of  K.  B.  & M.) 
were  alone  interested. 

Held,  that  neither  of  the  defen- 
dants were  liable,  for  as  to  K.  the 
promise  was  not  one  relating  to  the 
business  of  the  partnership,  so  that 
B.  could  bind  him  by  it ; and  as  to 
M.,  B.  as  a partner  in  the  firm  of  K. 
B.  & M.,  could  not  bind  that  firm 
in  a matter  in  which  they  had  no 
interest. 

Held,  also,  that  the  promise  to  re- 
pay the  plaintiff  what  he  had  paid  to 
F.  in  the  event  of  plaintiff  failing  to 
realize  his  judgment  recovered 
against  G. . & IX,  was  a promise  to' 
answer  for  the  default  or  miscarriage 
of  another,  and  not  being  in  writing, 
was  void  under  the  Statute  of 
Frauds. 

As  to  the  secoijd  count  : Held, 
that  the  plaintiff  could  not  recover 
for  the  same  reasons  already  given 
and  further,  because  no  sufficient 
consideration  appeared  for  the  al- 
leged promise,  the  evidence  shewing 
that  defendants  were  not  creditors  of 
W.  & K.  at  all. 

Per  Hagarty,  C.  J. — The  action 
being  on  a joint  promise,  against 
K.  & M.,  and  and  there  being  no 
80 — yol.  XXVIII.  C.P. 


evidence  to  bind  K.  and  no  applica- 
tion to  strike  out  his  name,  which  if 
asked  might  have  been  refused,  the 
plaintiff  must  fail  upon  this  ground. 
Macklin  v.  Kerr  et  al .,  90, 


HIGHWAY. 
See  Ways. 


HOUSE. 

Right  to  lateral  support  for  wall — 
Liability  of  employer  for  contractor's 
negligence .] — See  Negligence. 


HUSBAND  AND  WIFE. 

1.  Married  woman  — - Separate 
estate — Promissory  note  to  husband 
— Validity  .of] — In  an  action  against 
a married  woman  on  a note  made  by 
her  to  her  husband,  and  endorsed  to 
the  plaintiffs,  it  appeared  that  the 
only  property  she  was  possessed  of 
was  land  derived  under  the  will  of 
her  father,  who  died  in  1849  : that 
she  married  in  1858,  while  a minor, 
and  that  she  and  her  husband  had 
been  in  possession  since  she  was 
twenty-one  years  old. 

Held,  following  Johnstone  v. 
White,  40  U.  C.  B.  309,  that  such 
land  was  not  her  separate  estate,  and 
that  she  was,  therefore,  not  liable. 

Quoere , whether  a note  given  by  a 
married  woman  to  her  husband  to 
enable  him  to  obtain  goods  purchased 
by  him,  and  endorsed  by  him  to  the 
vendors,  there  being  no  other  con- 
tract with  her,  is  valid.  Thomson 
et  al.  v.  Hickson  etal , 225. 

2.  Husband  and  Wife — Goods 
supplied  to  wife — Separate  trading 
— Liability  of  goods  for  husband's 
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debts.  "| — The  plaintiff  was  a married 
wonmn  whose  husband  having  been 
engaged  in  business,  had  become  in- 
solvent, and  failed  to  obtain  his  dis- 
charge. Certain  persons,  who  had 
been  his  creditors  and  knew  his  ina- 
bility to  carry  on  business  on  his  own 
behalf,  furnished  the  plaintiff,  who 
had  no  separate  estate,  with  goods, 
taking  her  notes  in  payment.  The 
business  name  used  was  that  of  the 
plaintiff,  but  the  business  was  carried 
on  entirely  by  the  husband,  acting 
under  a power  of  attorney  from  her 
which  enabled  him  to  enter  into  all 
contracts  and  give  notes,  etc.,  in  the 
plaintiff’s  name,  and  at  an  alleged 
salary  of  $10  a week.  The  wife  and 
children,  all  lived  together  and  away 
from  the  place  of  business  which  the 
plaintiff  seldom  visited  and  never  for 
business  purposes.  The  goods  having 
been  seized  under  an  execution  issued 
by  one  of  the  husband’s  creditors,  the 
plaintiff  claimed  them,  and  an  inter- 
pleader was  directed  to  be  tried. 

Held , Galt,  J.,  dissenting,  that  the 
wife  was  not  entitled  to  the  goods  : 
that  there  was  no  separate  trading 
of  the  plaintiff,  within  the  meaning 
of  the  Statutes  ; but  that  the  whole 
thing  was  a device  to  enable  the 
husband  to  carry  on  business  in  the 
plaintiff’s  name,  and  so  defeat  his  cre- 
ditors. Meakinv.  Samson  etal.,  355. 

3.  Note  by  husband  payable  to 
wife — Action  on  by  ivife’s  aclminis- 
trix — Evidence — Stamps  — Released] 
— In  an  action  by  plaintiff  as  admin- 
istratrix of  Mrs.  T.,  widow  of  T., 
deceased,  against  defendants,  T.’s  ad- 
ministrators, on  two  promissory  notes 
alleged  to  have  been  made  by  T.  to 
Mrs.  T.,  there  was  no  evidence  of 
the  wife  having  given  any  value  for 
the  notes,  or  of  being  possessed  of  or 
claiming  any  interest  in  them  in  her 
lifetime,  nor  that  they  came  to  the 


plaintiff  among  papers  in  Mrs.  T.’s 
possession  at  the  time  of  her  decease, 
while  the  reasonable  presumption 
from  the  evidence  was,  that  if  Mrs. 
T.  ever  had  any  claim  on  them  they 
had  been  paid.  It  also  appeared  that, 
prior  to  the  commencement  of  this 
action,  on  the  payment  by  the  de- 
fendants, as  administrators  of  T., 
to  the  plaintiff  of  a sum  of  money 
owing  to  her  as  said  administratrix, 
she  executed  a release  of  all  claims 
against  the  estate. 

Held,  that  under  these  circum- 
stances, the  plaintiffs  clearly  could 
not  recover. 

One  of  the  notes  had  no  stamps 
affixed  to  it,  while  the  other  was  in- 
sufficiently stamped,  and  both  were 
in  this  condition  during  Mrs.  T.’s 
life-time  and  for  nearly  six  years 
after  they  became  due. 

Held,  that  the  invalidity  of  the 
notes  would  also  prevent  plaintiff  re- 
covering ; and  the  privilege  of  affix- 
ing double  duty  should  not  on  the 
facts  be  allowed  to  the  plaintiff  as 
such  administratrix.  Denham  v. 
Brewster  et  al.,  607. 

See  Landlord  and  Tenant,  1 — 
Master  and  Servant,  2. 


IN  CTJMKR  AN  CE. 

See  Insurance,  5. 


ILLEGALITY. 

See  Foreign  Law — Insurance,  4 
— Limitations,  Statute  of,  1 — 
Railways,  2, 


INDIAN  LANDS. 

Sale  of  land  for  taxes — B.  N.  A - 
Act  sec.  91,  clause  24.] —See  Assess 
ment  and  Taxes,  4. 
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INJUNCTION, 
See  Ejectment. 


INSOLYENCY. 

Insolvent  Act  of  1875,  sec.  3,  sub- 
sec. j.  sec.  130 — Fraudulent  convey- 
ance.] — C.,  being  in  insolvent  cir- 
cumstances, but  six  months  before 
an  attachment  in  insolvency  issued 
against  him,  conveyed  certain  lands 
to  defendant,  upon  trust  to  sell  the 
same  and  apply  the  proceeds,  after 
payment  of  a mortgage  thereon,  in 
payment  of  pre-existing  debts  due  to 
defendant  and  one  T.,  in  the  propor- 
tion of  four  dollars  to  defendant  for 
every  one  dollar  to  T.,  and  to  pay 
over  the  surplus  if  any,  to  C.  De- 
fendant at  the  time,  as  the  Court 
inferred  from  the  evidence,  being 
aware  of  C.’s  inability  to  meet  his 
liabilities  in  full,  or  having  abun- 
dant cause  for  believing  it  to  exist, 
and  that  the  property  comprised  the 
whole  of  C.’s  assets. 

Held , that  the  deed  was  void  as 
being  in  itself  an  act  of  insolvency 
within  sec.  3,  sub-sec.  j of  the  Insol- 
vent Act  of  1875  ; and  as  a transac- 
tion or  contract  within  sec.  130. 

Semble , that  if  the  transaction  had 
been  an  actual  bond,  fide  sale  to  de- 
fendant in  satisfaction  of  his  debt,  it 
might  have  been  sustainable,  being 
so  long  before  the  attachment,  Mc- 
Edwards,  Assignee,  v.  Falmer , 132. 

See  Sale  of  Goods,  2. 


INSURABLE  INTEREST. 
See  Insurance,  4. 


INSURANCE. 

1.  Notice  of  further  insurance — 
Receipt  of  by  company — Necessity 
for  proof  of — 36  Vic.ch.  44,  sec.  38  0. 
— Evidence.  ] — Under  38  Yic.  ch.  44, 
sec.  38,  O.  it  is  enacted  that  whenever 
a notification  in  writing  shall  have 
been  received  by  a company  from  a 
person  already  insured  of  his  having 
insured  an  additional  sum  on  the 
same  property  in  some  other  com- 
pany, the  said  additional  insurance 
shall  be  deemed  to  be  assented  to, 
unless  the  company  so  notified  shall 
within  two  weeks  after  the  receipt 
of  such  notice  signify  to  the  party  in 
writing  their  dissent. 

Held,  that  under  this  section  the 
insured  must  prove  not  only  the 
sending  of  the  notice,  but  its  actual 
receipt  by  the  company ; and  that 
on  the  evidence,  set  out  in  the  case, 
there  was  no  sufficient  proof  of  either 
the  sending  of  such  notice  or  its 
receipt.  Lyons  v.  Manufacturers 
and  Merchant' s Ins.  Go.,  13. 

2.  Policy  by  one  company  issued 
on  application  to  another  — Insur- 
ance— Representation  as  to  ivatchman 
being  kept  — Warranty  — Applica- 
tion?^— In  July,  1876,  S , of  whom 
the  plaintiff  was  assignee,  applied  to 
the  agent  of  the  Royal  Insurance 
Company  at  Woodstock  for  an  in- 
surance of  $4000  on  certain  mill  pro- 
perty, stating  in  the  application  that 
a watchman  was  kept  on  the  premi- 
ses at  night,  &c.  ; and  by  a memor- 
andum at  the  foot  of  the  application 
he  covenanted  for  its  truth,  and 
agreed  that  it  should  be  held  to  be  a 
part  and  condition  of  the  contract. 
This  application  was  forwarded  to 
the  general  agents  of  the  Royal  at 
Montreal,  who  desiring  to  assume 
only  $2000  of  the  risk  applied  to  de- 
fendants there,  shewing  them  the 
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application  and  the  defendants  | 
without  any  direct  application 
to  themselves,  hut  upon  the  faith 
of  the  representations  in  this 
application,  accepted  the  risk  for 
§2000  and  issued  a policy  therefor. 
The  general  agent  of  the  Royal  wrote 
to  their  agent  at  Woodstock  stating 
that  they  had  taken  only  §2000,  and 
given  the  difference  to  the  defendants, 
whose  receipt  for  the  premium  they 
enclosed.  The  agent  read  the  letter 
to  S.,  who  paid  the  two  premiums, 
and  in  due  course  received  a policy 
from  the  defendants.  It  was  proved 
that  when  the  insurance  was  effected 
there  was  a watchman,  hut  that  he 
had  been  discontinued  some  weeks 
before  the  fire  by  which  the  mill  was 
wholly  destroyed,  though  it  probably 
would  have  been  saved  had  he  been 
there. 

Held , that  defendants’  policy  must 
be  deemed  to  be  based  on  the  appli- 
cation given  to  the  Royal : that  the 
keeping  of  a watchman  was  a matter 
material  to  the  risk,  and  the  state- 
ment as  to  it  constituted  a continu- 
ing warranty,  the  breach  whereof 
avoided  the  policy. 

After  the  first  insurance  S.  applied 
to  defendants’  agent  at  Woodstock 
for  a further  insurance  of  $2000  on 
the  same  property,  shewing  to  him 
their  former  policy,  of  which  the 
agent  then  heard  for  the  first  time ; 
and  the  agent,  instead  of  taking  from 
S.  a special  application  used  for  this 
kind  of  risk,  drew  up  himself  an  in- 
formal one,  not  signed  by  S.,  in 
which,  in  a column  headed  “ Dia- 
gram shewing  the  risk  to  be  insured 
as  well  as  all  neighbouring  buildings, 
their  construction,  roofing,  occupa- 
tion and  distance  from  each  other,” 
he  inserted  the  words  <c  Same  as 
policy  No.  1,705,106,”  the  number 
of  defendants’  previous  policy. 


Held , that  there  was  not  enough 
to  warrant  the  conclusion  that  this 
second  policy  was  issued  on  the  faith 
of  the  representation  as  to  keeping  a 
watchman  contained  in  the  first  ap- 
plication. But  under  the  circum- 
stances a new  trial  was  granted,  to 
enable  the  defendants  to  furnish  fur- 
ther evidence  on  the  point,  with  leave 
to  add  a plea  setting  up  the  materi- 
ality to  the  knowledge  of  S.  of  the 
information  as  to  a watchman,  and 
the  omission  of  S.  to  tell  defendants 
that  he  had  been  dicontinued  Whit- 
law  v.  Phcenix  Ins.  Go.,  53. 

3.  Mutual  insurance  — Further 
assurance  without  notice — Forfeiture 
— Payment  of  assessment  after  time 
elapsed — Waiver.]  — Defendants,  a 
mutual  insurance  company,  assessed 
plaintiff  in  1875  on  his  premium 
note  ; and  in  August,  1876,  and  be- 
fore the  plaintiff  had  effected  a fur- 
ther assurance  without  notice  to  the 
defendants,  whereby  the  policy  be- 
came forfeited,  defendants  made  a 
further  assessment.  On  the  23rd 
September  following  defendants 
notified  the  plaintiff  of  this  and  the 
former  assessment,  the  notice  in- 
forming the  plaintiff  that  unless 
both  assessments  were  paid  within 
thirty  days  the  policy  would  become 
forfeited.  On  the  17th  October, 

1876,  the  premises  were  destroyed 
by  fire,  and  on  the  27th  of  January 

1877,  the  company  received  from 
the  plaintiff  the  amount  of  these 
assessments. 

Held,  that  such  receipt  was  not  a 
waiver  of  the  forfeiture  caused  by 
the  further  assurance  ; and  sernble , 
that  neither  was  it  a waiver  of  the 
forfeiture  by  non-payment  of  the  as- 
sessments within  the  thirty  days ; 
for  such  assessments  were  a debt 
which  the  company  had  a right  to 
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claim,  loss  or  no  loss.  Lyons  v. 
Globe  Mutual  Fire  Ins.  Go.  62. 

4.  Insurable  interest — Land  con- 
veyed for  illegal  purpose.  ] — The 
plaintiff  owned  certain  land,  on 
which  there  were  buildings  erected 
under  a deed  from  his  father,  having 
paid  $500  for  it,  which  he  had  raised 
by  a mortgage  on  the  land  to  one  A. 
Afterwards,  in  consequence  of  being- 
sued,  as  he  said,  about  a girl,  he  re- 
conveyed  the  land  to  his  father,  the 
consideration  being  $50,  but  subject 
to  the  mortgage.  The  plaintiff  not- 
withstanding continued  to  reside  on 
and  work  the  land,  taking  the  rents 
and  profits  as  before,  and  paying  off 
the  mortgage,  which  he  had  reduced 
to  $200.  It  was  understood  between 
them  that  the  father  was  merely  to 
hold  the  land  for  the  plaintiff,  and 
was  to  reconvey  whenever  the  plain- 
tiff wished,  which  the  father  stated 
he  was  always  ready  to  do.  While 
the  father  so  held  the  land  the 
plaintiff  effected  am  insurance  on  the 
buildings. 

Held , that  he  had  an  insurable 
interest  therein.  Pettigrew  v.  Grand 
River  Farmers’  Mutual  Assurance 

Go .,  70. 

5.  Incumbrances  — Pleading. \ — 
One  G.  having  effected  an  insur- 
ance on  a house,  conveyed  the  pre- 
mises in  fee  to  the  plaintiff,  who,  on 
the  same  day,  mortgaged  them  back 
to  G.  for  a large  portion  of  the  pur- 
chase money.  G.  subsequently  as- 
signed the  policy  to  the  plaintiff, 
and  obtained  defendants’  consent 
thereto,  but  without  notifying  them 
of  the  incumbrance.  The  premises 
having  been  destroyed  by  fire,  and 
plaintiff  having  sued  defendants  on 
the  policy,  they  pleaded,  setting  up 
a condition  requiring  incumbrances 
affecting  the  property  at  the  time  of 


insurance  to  be  mentioned  in  the  ap- 
plication, and  any  subsequent  incum- 
brance to  be  notified  to  the  secretary 
in  writing  and  his  consent  obtained 
thereto,  otherwise  the  policy  to  be 
void  ; and  averring  that  after  the 
granting  the  policy  to  G.  and  at  the 
time  of  its  transfer  to  plaintiff,  the 
property  was  incumbered  by  plain- 
tiff’s  mortgage  to  G.,  whereby  the 
policy  became  void. 

Held,  that  the  plea  sufficiently 
raised  the  defence  as  to  the  incum- 
brance, and  that  the  defendants  must 
succeed,  though  it  might  have  been 
better  to  plead  that  the  plaintiff 
fraudulently  procured  defendants’ 
consent  to  the  assignment  to  him, 
without  communicating  the  existence 
of  the  moitgage.  Parker  v.  Agricul- 
tural Mutual  Ins.  Go.,  80. 

6.  Policy  of  insurance — Occupa- 
tion— Mis-statement  of  in  application 
— Ghange  of  — Increase  of  risk — 
Secondary  evidence  of  policy.  ] — To 
an  action  on  a policy  of  insurance, 
averring  a total  loss  by  fire,  defen- 
dants by  their  second  plea  set  up  an 
avoidance  of  the  policy  by  reason  of 
the  mis-statement  in  the  application 
of  a material  fact,  namely,  in  stating 
that  the  buildings  were  occupied  as 
a dry  goods  and  grocery  store,  where- 
as, they  were  occupied  as  a dry  goods 
and  grocery  store,  a butcher’s  shop, 
and  a waggon-maker’s  shop. 

A third  plea  alleged  that,  contrary 
to  a condition  of  the  policy,  the  prem- 
ises were  altered,  appropriated,  and 
used  without  the  company’s  consent, 
for  the  purpose  of  carrying  on  other 
trades  than  when  the  policy  was  is- 
sued, which  according  to  the  by-laws 
and  conditions,  or  class  of  buzzards, 
increased  the  risk,  whereby  the  policy 
was  avoided. 

The  policy  had  been  destroyed, 
and  no  copy  kept,  but  a form  was 
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produced  proved  to  be  the  form  then 
in  use,  and  filled  up  from  the  appli- 
cation. 

Held,  good  secondary  evidence  of 
the  policy,  as  regarded  the  conditions, 
&c.,  but  not  as  regarded  the  descrip- 
tion of  the  property,  which  differed 
from  that  in  the  application.  The 
application  described  the  premises  as 
being  used  “ as  dry  goods,  gro- 
ceries,” 

Held,  that  the  second  plea  was  not 
proved,  for  it  must  be  assumed  that 
the  description  in  the  policy  was  the 
same  as  in  the  application,  which 
differed  from  that  alleged  in  the  | 
plea. 

Held,  also  both  pleas  were  bad  in  ! 
omitting  to  state  that  the  matters 
complained  of  increased  the  risk — 
which,  in  fact,  they  did  not  do,  for 
it  was  proved  that  the  defendants 
had  charged  the  plaintiff  a much 
higher  rate  than  the  highest  rate 
mentioned  in  the  table  of  rates  for 
the  trades  objected  to  ; and  on  this 
ground  the  alteration  in  the  occupa- 
tion was  held  not  to  be  material. 
Johnston  v.  Canada  Farmers'  Mutual 
Fire  Ins.  Co.,  211. 


INTERPLEADER. 
See  Sale  of  Goods,  3. 


JOINT  CONTRACT. 
See  Guarantee. 


JOINT  OWNERS. 
See  Company. 


JUDGMENT. 

Action  on  — Limitation .]  — See 
Statutes,  Limitation  of,  2. 

See  Mortgage. 


JUDGE. 

Arbitration  — Appeal  to  single 
judge — Right  of  further  appeal .] — 
See  Arbitration,  1. 


JURY. 

Failure  to  answer  questions  sub- 
mitted to.] — See  Nonsuit. 

JUS  TERTII. 

See  Sale  of  Goods,  2. 


LACHES. 
See  Ejectment. 


LAND. 

Sale  of,  for  taxes.] — See  Assess- 
ment and  Taxes,  2,  3,  4. 

Contract  for  purchase  of — Equi- 
table right  to  possession  — Specific 
performance  — Conveyance.]  — See 
Ejectment. 

Conveyance  for  illegal  purpose — 
Insurable  interest.] — See  Insurance, 
4. 

Sale  of,  on  judgment  for  mortgage 
debt.] — See  Mortgage. 

Dwelling  house — Right  to  lateral 
support  for  wall.] — See  Negligence. 
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Title  by  possession  of  adjoining  lot 
— Estoppel  against  setting  tip.] — See 
Possession. 

Acquired  for  railway  purposes — 
Compensation.'] — See  Railways,  1,  3. 

Description  of  in  will.]  — See 
Will. 

-/  •'  • 


LANDLORD  AND  TENANT. 

1.  Surrender  — Evidence.]  — The 
plaintiff,  who  was  tenant  of  a farm 
of  the  defendant,  having  absconded, 
his  wife  disposed  of  some  of  the  cattle 
to  one  D.,  surrendered  the  lease  to 
defendant,  the  landlord,  for  $120, 
and  accepted  a lease  from  the  land- 
lord of  the  dwelling  house  at  a rental 
of  50  cents  a month.  The  plaintiff 
subsequently  returned  and  resided 
with  his  wife  in  the  dwelling  house, 
and  some  three  months  afterwards 
notified  defendant  that  he  refused  to 
recognize  the  surrender,  tendering 
back  the  money  paid  therefor.  He 
still  continued  to  reside  in  the  dwell- 
ing house,  and  three  months’  rent 
therefor  was  paid  under  the  threat 
of  a distress,  and  six  months’  rent 
afterwards.  The  plaintiff*  having 
brought  an  action  against  defendant 
for  entering  the  land,  seizing  and 
selling  the  crop  : 

Held,  that  assuming  that  the  wife 
had  no  authority  to  make  the  sur- 
render, the  plaintiff  by  his  conduct 
after  his  return  and  the  payment  of 
the  rent  of  the  dwelling  house,  was 
precluded  from  recovering  ; that  the 
acceptance  of  the  new  tenancy  of  a 
part  of  the  originally  demised  pre- 
mises, and  payment  of  the  rent  there- 
on, was  tantamont  to  a surrender  of 
the  term.  Ramsay  v.  Stafford,  229. 

2.  Ejectment — Repudiation  of  ten- 
ancy— Notice  to  quit.] — The  defen- 


dant entered  into  possession  of  land 
as  tenant  from  year  to  year  under 
the  trustees  of  H.’s  will,  and  paid 
rent.  Subsequently  and  during  the 
continuancy  of  the  tenancy,  he  agreed 
to  purchase  from  Mrs.  H.,  who  was 
entitled  to  the  rent  during  her  life, 
and  paid  an  instalment  of  the  pur- 
chase money,  but  on  the  trustees  re- 
fusing to  sanction  the  sale,  she  so 
informed  defendant,  and  that  she 
was  therefore  unable  to  carry  it  out. 
The  defendant  notwithstanding  ten- 
dered payment  of  another  instal- 
ment, and  refused  to  pay  any  more 
rent,  claiming  as  owner  under  the 
agreement.  The  plaintiff  claiming 
under  the  trustees  brought  ejectment, 
and  at  the  trial  was  put  to  strict 
proof  of  his  title,  without  any  ques- 
tion of  a tenancy  or  notice  to  quit  aris- 
ing. On  the  defence  the  agreement 
to  purchase  from  Mrs.  H.  was  set 
up,  and  then  it  was  insisted  that  the 
tenancy  was  still  subsisting,  and  that 
defendant  was  entitled  to  a notice  to 
quit. 

Held,  that  there  was  such  a repu- 
diation and  disclaimer  of  the  tenancy 
as  prevented  the  defendant  from  in- 
sisting upon  it  as  still  subsisting. 
Peers  v.  Byron,  250. 

3.  Distress— -Purchase  by  landlord 
— Sale  of  goods — Change  of  p>osses- 
sion.] — The  plaintiff  caused  the  goods 
in  question  to  be  distrained  for  rent 
in  arrear  of  a farm,  and  after  an  un- 
successful attempt  by  the  bailiff  to 
sell  them,  they  were  sold  with  the 
tenant’s  consent  to  the  plaintiff,  and 
one  P.  was  put  in  charge.  He  how- 
ever allowed  the  tenant  to  remain  in 
possession  as  before.  The  goods  were 
subsequently  seized  and  sold  by  the 
sheriff  under  executions  against  the 
tenants,  when  the  plaintiff  brought 
trover. 
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Held,  that  the  plaintiff  could  not 
recover : that  he  could  not  as  land- 
lord claim  as  a purchaser  at  the 
bailiff's  sale  ; nor  could  he  claim  as 
vendee  of  the  tenants,  it  appearing 
that  there  was  no  registered  bill  of 
sale,  nor  any  actual  and  continued 
change  of  possessian.  Burnham  v. 
Waddell , Sheriff , 263. 


LATERAL  SUPPORT. 

Bight  to  for  wall  of  dwelling  house.] 
— See  Negligence. 


LEASE. 

See  Landlord  and  Tenant. 


LETTERS. 

Agreement  by — Sufficiency  of. ] — 
See  Sale  of  Goods,  8,  9. 


LIBEL. 

See  Defamation. 


LIMITATIONS,  STATUTE  OF. 

Statute  of  Limitations — Acknow- 
ledgment of  title — Fraud— Represen- 
tation.]— In  ejectment,  it  appeared 
that  the  defendant,  shortly  before  she 
and  those  under  whom  she  claimed 
had  been  in  possession  for  twenty 
years,  signed  a written  acknowledg- 
ment of  the  title  of  the  Canada  Com- 
pany, to  whom  the  land  belonged. 
She  stated  that  she  did  not  under- 
stand the  effect  of  the  instrument, 
but  signed  it  as  she  thought  it  was 
for  her  own  good  to  do  so,  and  on 
the  agent’s  representation  that  it 
was  to  renew  her  claim  to  the  land 


with  the  company.  The  agent  stated 
that  he  read  over  and  explained  the 
paper  to  defendant,  telling  her  that 
he  came  to  renew  the  company’s 
claim,  and  that  unless  she  signed  she 
would  be  dispossessed.  It  was  left 
to  the  jury  to  say  whether  defendant’s 
signature  was  obtained  by  fraud,  and 
if  so  to  find  for  the  defendant,  which 
they  did. 

Held , that  there  was  nothing  to 
support  such  a finding,  for  the  agent 
stated  nothing  but  the  truth,  and 
even  if  he  had  stated  what  was  un- 
true, the  instrument  itself,  contain- 
ing only  the  truth,  could  in  no  way 
prejudice  defendant,  but  rather  bene- 
fit her,  by  procuring  her  permission 
to  remain  in  possession.  Ferguson 
v.  Whelan  et  al,  112. 

2.  Action  on  judgment — Limitation 
— 38  Vic.  ch.  16,  sec.  11,  O.] — To 
an  action,  commenced  on  November 
16th,  1877,  on  a judgment  recovered 
on  November  17th,  1857,  the  defen- 
dant pleaded  that  the  alleged  cause 
of  action  did  not  accrue  within  ten 
years  before  suit. 

Held  by  Gwynne,  J.,  plea  good, 
for  that  the  38  Vie.  ch.  16,  sec.  11, 
O.,  applied  to  all  judgments.  Boice 
et  al.  v.  O’Loane , 506. 

This  case  has  since  been  reversed  on  appeal,  but 
not  yet  reported. 

See  Possession — Survey. 


MARRIED  WOMAN. 
See  Husband  and  Wife. 


MASTER  AND  SERVANT. 

1.  Will — Wages.] — The  plaintiff 
when  a few  months  old,  was  taken 
by  the  defendant  his  uncle,  a farmer, 
and  he  continued  to  live  with  him 
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and  work  on  the  farm,  though  with- 
out any  contract  of  hiring,  until  he 
was  26  years  old,  when  they  quarrel- 
led and  the  plaintiff  was  turned  off. 
When  the  plaintiff  was  sixteen  de- 
fendant told  him  that  if  he  behaved 
well  he  should  have  what  was  left 
at  the  deaths  of  defendant  and  his 
wife,  and  he  subsequently  made  a 
will  in  the  plaintiff’s  favour,  but 
which  when  they  quarrelled  after  the 
wife’s  death  he  destroyed.  The 
plaintiff  then  sued  defendant  for  the 
value  of  his  services  during  the  three 
years  succeeding  his  attaining  his 
majority,  it  appearing  that  during 
the  last  three  years  he  had  worked 
the  farm  on  shares  with  defendant, 
and  received  his  share,  and  that  dur- 
ing such  period  no  claim  was  ever 
made  for  the  three  years  in  question. 

Held , that  the  relationship  of 
master  and  servant  never  existed  be- 
tween the  parties,  so  as  to  entitle 
the  plaintiff  to  recover.  Morris  v. 
Hoyle , 598. 

2.  Master  and  servant — Proof  of 
such  relationship — A ction  for  wages.  ] 
— In  1863,  the  plaintiff,  whose  hus- 
band had  left  her,  was  hired  by  the 
defendant  as  his  housekeeper  at  $10 
a month.  He,  however,  never  paid 
her  any  wages,  but  gave  her  $30  a 
month  for  household  expenses,  &c. 
In  1875,  the  plaintiff,  who  for  some 
time  previous  had  been  cohabiting 
with  the  defendant,  went  through 
the  form  of  marriage  with  him  and 
lived  with  him  as  his  wife  until 
1877,  having  the  full  benefit  of  his 
earnings  and  position  as  his  wife, 
when  they  quarrelled  and  separated. 
It  appeared  that  the  husband  was 
alive,  of  which  the  defendant  was 
ignorant,  and  of  which  the  wife 
stated  she  also  was,  but  that  she 
might  have  ascertained  the  truth  if 
she  had  so  desired.  The  plaintiff 
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having  sued  the  defendant  for  wages 
for  the  six  years  previous  to  the  com- 
mencement of  the  action  : 

Held , that  she  could  not  recover, 
for  that  the  marriage  and  subsequent 
conduct  of  the  parties  put  an  end  to 
any  previously  existing  relationship 
of  master  and  servant.  Wilkinson 
v.  Lawson , 603. 

Liability  of  employer  for  contrac 
tops  negligence .]— See  Negligence. 


MEMORANDA, 
138,  344,  550. 


MISREPRESENTATION. 

See  Insurance,  2,  5,  6 — Mortgage. 


MISTAKE. 

See  Sale  of  Goods,  6. 


MONEY  PAID. 

Right  to  recover  back  — Rescission 
of  contract .] — See  Sale  of  Goods,  6. 

MONUMENTS. 

See  Survey. 


MORTGAGE. 

Judgment  recovered  for  mortgage 
debt — Sale  of  lands  thereunder — C. 
S.  V.  G.  ch.  22,  sec.  257.]— Where 
a mortgagee  recovered  judgmen 
against  the  mortgagor  for  the  mort- 
gage debt,  and  a fi  fa.  lands  issued 
under  which  not  only  the  equity  of 
redemption  n the  mortgaged  lands 
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consisting  of  25  acres  of  a certain 
lot,  but  also  the  remaining  75  acres 
of  the  said  lot,  belonging  to  the 
mortgagor,  were  sold  to  the  mort- 
gagee, the  only  consideration  being 
the  mortgage  debt. 

Held , that  the  sale  was  void. 

Per  Galt,  J.,  Where  in  such  a 
case  the  mortgagee  becomes  the  pur- 
chaser— under  0.  S.  U.  0.  ch.  22, 
sec.  257,  as  amended  by  27  Yic.  ch. 
13,  sec.  1 — he  must  release  the 
mortgage,  and  the  money  bid  by  him 
is  payable,  not  in  discharge  of  the 
judgment  debt,  but  to  the  mortgagor; 
and  no  other  land  belonging  to  the 
mortgagor  can  be  included  in  the 
same  sale. 

Held , also,  that  an  equitable  de- 
fence, that  the  defendant  purchased 
relying  on  representations  made  by 
the  plaintiffs,  was  not  supported  by 
the  evidence  set  out  below.  Samis 
et  al.  v.  Ireland  et  al.,  478. 

Collateral  security  for  notes — Lia- 
bility— Estoppel.] — See  Bills  of  Ex- 
change and  Promissory  Notes,  3. 

Chattel .] — See  Bills  of  Sale  and 
Chattel  Mortgages. 

See  Insurance,  5. 


MUNICIPAL  COBPOBATIONS. 

Neglect  of  Water  Commissioners 
of  Toronto — Action  against  city — 
Notice  of  actionf\ — See  Pleading,  2. 

See  Ways. 


MUTUAL  INSURANCE. 

See  Insurance. 


NEGLIGENCE. 

Dicelling  house — Right  to  lateral 
support  for  wall — Negligence  of  con- 
tractor in  excavating  — Liability  of 
employ er.] — The  plaintiff  owned  a 
dwelling  house  for  twenty  years  and 
the  defendant  intending  to  erect  a 
house  on  her  land  adjoining,  employ- 
ed an  architect  who  drew  the  plans, 
whereby  trenches  to  lay  the  founda- 
tions in  were  to  be  dug  adjoining  the 
plaintiff ’s  foundation  wall,  and  the 
depth  of  the  trenches  was  shewn. 
This  work  was  let  out  to  a contrac- 
tor, and  through  his  negligence  in 
digging  the  trenches,  &c.,  the  wall 
of  the  plaintiff’s  house  fell. 

Held , that  the  defendant  was 
liable,  for  the  damage  arose,  not  in 
a matter  collateral  to,  but  in  the  per- 
formance of  the  very  act  which  the 
contractor  was  employed  to  perform. 

Butler  v.  Hunter , 7 II.  & N.  826, 
and  Bower  v.  Peate , L.  R.  1 Q.  B.  D. 
321,  commented  upon. 

Held,  also,  that  the  plaintiff  by 
twenty  years’  user,  his  house  having 
been  built  for  that  time,  had  ac- 
quired, if  that  were  necessary  to 
maintain  this  action,  the  right  to 
support  for  his  house  from  defen- 
dant’s adjacent  soil.  Ylheelhouse  v. 
Parch , 269. 

Carriage  of  goods — Railways .] — 
See  Contract,  1. 

See  Pleading,  2 — Ways. 


NEW  TRIAL. 

See  Assessment  and  Taxes,  2 — 
Insurance,  2, — Bills  of  Exchange 
and  Promissory  Rotes,  3 — Insur- 
ance, 2 — Nonsuit. 
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NONSUIT. 

Jury  failing  to  answer  questions — 
Motion  for  nonsuit — 34  Vic.  ch.  12, 
sec.  10,  0.  — 37  Vic.  ch.  7,  sec.  32,  33, 

0. — Costs.] — Thelearned  judge  at  the 
trial,  under  37  Vic.  ch.  7,  sec.  32, 
O.,  submitted  certain  questions  to 
the  jury,  but  they  left  one  unan- 
swered, which  he  deemed  so  material 
that  he  was  was  not  able  to  enter  a 
verdict,  and  discharged  the  jury. 

Held , that  the  Court  could  not 
enter  a nonsuit  under  34  Vic.  ch.  12, 
sec.  10,  0.;  and  that  sec.  33  of  37 
Vie.  ch.  7 would  not  apply,  for  there 
was  no  verdict  to  move  against. 

The  point  being  new,  the  rule  was 
discharged  without  costs.  Armstrong 
v.  Steward  45. 


NOTICE. 

Of  further  insurance .] — See  In- 
surance, 1,  3. 


NOTICE  OE  ACTION. 

Water  C ommissioners  of  Toronto 
— Action  against  city .]— See  Plead- 
ing, 2. 


NOTICE  TO  QUIT. 

Repudiation  of  tenancy. ] — See 
Landlord  and  Tenant,  2. 


OCCUPATION. 

Change  of — Mis-statement  — In- 
crease of  risk.] — See  Insurance,  6. 


PAROL  EVIDENCE. 
Admissibility  of] — See  Contract 
— Deed — Sale  of  Goods,  5,  8,  9 
— Will. 


PARTNERSHIP. 

See  Company — Guarantee. 


PLEADING. 

1.  Chose  in  action — Assignment 
— Pleading  — Departure.]  — To  an 
action  on  the  common  counts,  defen- 
dant pleaded  that  before  action 
plaintiff,  by  an  instrument  in  writing, 
assigned  the  debt  and  causes  of 
action  in  the  declaration  mentioned 
to  E.  & A.  Replication,  that  before 
action  said  E.  & A.,  by  an  instrw- 
ment  in  writing,  duly  re-assigned 
the  said  debt,  &c.,  to  the  plaintiff. 

Held,  replication  good,  and  not  a 
departure  from  the  declaration.  O’- 
Connor v.  McNamee , 141. 

2 . V V ater  C ommissioners  of  Toronto 
—Neglect  of — Action  against  the  city 
— 35  Vic.ch.79,0. — Notice  of  Action.] 
— In  an  action  against  the  City  of  Tor- 
onto,for  the  non-repair  of  certain  main 
pipes  laid  down  in  one  of  the  streets 
for  water  works  purposes,  whereby 
the  plaintiff’s  premises  were  injured, 
the  defendant’s  pleaded  that  the  ori- 
ginal defendants  were  the  Water 
Works  Commissioners  of  the  said 
city,  for  whom  and  with  all  the 
rights  thereof,  by  Judge’s  order,  the 
defendants  were  substituted  : that 
the  said  water  works  were  construct- 
ed, and  the  grievance  complained 
committed,  after  the  passing  of  C.  S. 
U.  C.  ch.  126,  and  35  Vic.  ch.  79, 
O.,  and  by  virtue  of  such  last  men- 
tioned Act  and  in  execution  of  the 
duties  thereby  imposed  on  the  said 
commission  ; and  said  grievances 
were  occasioned  by  reason  of  the  im- 
proper construction  of  said  water 
works  in  the  first  place,  and  not  by 
any  neglect  of  the  said  defendants  ; 
and  that  no  notice  in  writing  of  the 
action  was  given  either  to  the  water 
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commissioners  or  to  the  defendants, 
as  required  by  C.  S.  XJ.  C.  ch  126, 
sec.  10. 

Held  plea  good. 

The  35  Vic.  ch.  79,  sec.  28,  pro- 
vides that,  “ The  Commissioners 
and  their  officers  shall  have  the  like 
protection  in  the  exercise  of  their 
respective  offices,  and  in  the  execu- 
tion of  their  duties  as  J ustices  of  the 

eace  now  have.” 

Held,  that  this  protects  the  com- 
missioners when  sued  as  such,  and 
not  merely  as  individuals. 

Held , also,  that  the  laying  of  ser- 
vice pipes,  or  the  neglect  in  keeping 
or  management  thereof,  would  come 
within  the  statutable  protection. — 
Trotter  v.  Corporation  of  Toronto , 
574. 

Stamps — Executor  i\ — See  Bills 
of  Exchange  and  Promissory 
Notes,  2. 

Striking  out  plea.] — Reference  in 
one  plea  to  statements  in  another. ]— - 
See  Work  and  Labour,  1. 

Equitable  defence  in  ejectment.] — 
See  Ejectment. 

Leave  to  plead  amd  demur — Affi- 
davit required.] — See  Pules  of 
Court,  139. 

See  Carriers — Foreign  Law — 
Insurance,  5,  6 — Limitations,  Sta- 
tute of,  2 — Principal  and  Surety. 


POSSESSION. 

Title  by  possession  of  part  of  ad- 
joining lot — Estoppel  against  setting 
up  title  thereto.] — In  1836,  the  plain- 
tiff became  the  owner  of  and  went 
to  reside  on  lot  22,  but  by  mistake 
occupied  the  four  acres  in  question, 
being  part  of  lot  23,  as  part  of  lot 
22,  and  as  such  in  1838,  cleared  and 


fenced  it.  In  1868,  the  plaintiff’s  son, 
who  had  always  resided  on  lot  22 
with  his  father  and  for  many  years 
had  worked  it,  purchased  with  the 
plaintiff’s  knowledge  and  assent  lot 
23,  which  he  worked  jointly  with  lot 
22,  the  whole  crop  going  to  the 
father  to  do  as  he  liked  with.  In 
1875  the  son  sold  lot  23  to  the  de- 
fendant, the  land  in  question  still 
and  for  a long  time  thereafter  con- 
tinuing within  the  plaintiffs  fence. 
There  was  some  evidence  given  to 
shew  that  the  plaintiff  had  warned 
his  son  that  he  would  never  own  the 
piece  in  question,  but  it  did  not 
clearly  appear  whether  this  was  at 
the  time  of  or  after  the  purchase. 

Held , Gwynne,  J.,  doubting,  that 
there  was  nothing  in  the  evidence, 
more  fully  set  out  in  the  case,  to 
shew  that  the  plaintiff  by  his  acts  or 
conduct  had  ever  led  to  the  belief 
that  he  did  not  intend  to  assert  his 
possessory  title  to  the  land  in  ques- 
tion, or  that  he  had  abandoned  it,  so 
as  to  estop  him  in  equity  from  after- 
wards claiming  it.  J unkin  v.  Strong , 
498. 

Equitable  right  to.] — See  Eject- 
ment. 

Change  of  — Sale  of  goods.  ] — See 
Landlord  and  Tenant,  3. 

See  Assessment  and  Taxes,  2 — 
Limitations,  Statute  of,  1.  — Pail- 
ways,  3. 


PRESCRIPTION. 
See  Negligence. 


PRESIDENT  OF  CLUB. 

Personal  liability  on  promisory 
notes.] — See  Bills  of  Exchange 
and  Promissory  Notes,  4. 


m’HARDY  V.  TOWNSHIP  OF  ELLICE  ET  AL. 
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On  the  ground  that  the  stream  in  question  is  a river 
within  the  meaning  of  sec.  413,  I think  the  appeal  should 
be  allowed  with  costs,  and  a verdict  entered  for  defendants. 

Moss,  J.  A.,  concurred. 

Appeal  allowed. 
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iiis  direction  as  was  tlie  universal 
custom  at  Chatham.  This  receipt 
acknowledged  that  defendants  had 
received  from  B.  & Co.,  500  barrels 
of  flour  addressed  to  the  plaintiffs  to 
be  sent  by  defendants ; and  a draft 
was  drawn  by  B.  & Co.  to  their 
order  on  the  plaintiffs,  and  discount- 
ed at  the  bank  on  the  faith  of  the 
shipping  note  which  was  attached,  and 
then  sent  by  the  bank  to  Montreal, 
and  accepted  by  plaintiffs  also  on  the 
faith  of  the  shipping  note.  No  flour 
was  ever  received  by  the  defen- 
dants, the  whole  transaction  being 
a fraud  on  C/s  part.  In  an  action 
to  recover  the  amount  of  the 
draft  : 

Held,  Hagarty,  C.  J.,  dissenting, 
that  defendants  were  not  liable,  for 
that  it  was  not  within  the  scope  of 
C/s  authority  as  defendants’  freight 
agent  to  give  false  and  fraudulent 
receipts  for  goods,  when  none  were 
in  fact  received. 

Per  Hagarty,  C.  J.,  defendants 
were  liable,  for  they  could  only  act 
by  agents,  of  whom  certain  specified 
ones  including  C.  were  authorized  to 
receive  produce  and  give  receipts 
therefor,  defendants  knowing  that  it 
was  the  usual  course  of  business  for 
innocent  discounters  and  consignees 
to  advance  money  upon  the  faith  of 
such  receipts  : that  defendants  were 
bound  to  employ  competent  and  faith- 
ful agents,  and  were  responsible  for 
their  frauds  by  which  defendants 
profited  or  might  profit,  and  that 
it  was  no  defence  that  C.  was 
both  one  of  the  vendors  and  de- 
fendants’ agent,  defendants  being 
aware  of  it. 

Semble,  that  the  Act  33  Vic.  cli, 
19,  sec.  3,  0.,  did  not  appty,  as  the 
receipt  did  not  represent  the  goods 
to  be  shipped  on  board  the  train  ; 
but  merely  as  having  been  received 


to  be  sent.  Oliver  et  al.  v,  Great 
Western  R.  W.  Co.,  143. 

3.  R.  W.  Co.  — Land  acquired 
for  railway  purposes — Compensation 
— Ejectment — Consol.  Stat.  C.  ch.OO, 
sec.  11 , sub-sec.  21.] —Defendants  re- 
quiring plaintiff’s  land  for  their  rail- 
way, after  plain  tiff’s  refusal  to  accept 
the  compensation  offered,  obtained 
from  the  County  Judge  a warrant 
under  sec.  11,  sub-sec.  21  of  Consol. 
Stat.  TJ.  C.  ch.  66,  for  such  immediate 
possession,  upon  giving  the  necessary 
security  to  pay  and  deposit  the  com- 
pensation to  be  be  awarded  within 
one  month  thereafter.  Subsequently 
the  arbitrators  awarded  to  the  plain- 
tiff $7,260,  together  with  the  costs 
of  the  reference,  &c.  On  April  15th, 
1876,  defendants  petitioned  the  Court 
of  Q.  B.  under  38  Vic.  ch.  15,  O.,  to 
set  aside  or  reduce  the  award  as  ex- 
cessive, which  the  plaintiff  opposed, 
and  the  petition  was  dismissed,  with 
costs.  On  March  17th,  1877,  de- 
fendants gave  notice  of  appeal  to  the 
Court  of  Appeal,  and  filed  the  usual 
bond,  which  had  not  yet  been  allow- 
ed. The  defendants  did  not  pay  the 
compensation  awarded,  nor  the  costs 
of  the  reference,  &c.,  but  they  paid  the 
arbitrators’s  costs,  and  the  costs  of 
the  petition.  On  August  30th,  1877, 
the  plaintiff  brought  ejectment,  con- 
tending that  defendants  by  non- 
payment of  the  amount  awarded, 
had  lost  their  right  to  the  posses- 
sion. 

Held , that  ejectment  would  not 
lie,  but  that  the  plaintiff  must  pro- 
ceed upon  the  award,  and  that  he  had 
all  the  rights  of  an  unpaid  vendor. 
Norvall  v.  Canada  Southern  R.  TF. 
Co.,  309. 

Carriage  of  oil  in  covered  cars — 
Station  freight  agent — Conditions — 
Parol  evidence.] — See  Contract,  1. 
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RECEIPT  NOTE. 
Railways .] — See  Contract,  1 — 
Railways,  2. 


RELEASE. 

Of  surety.  ] — See  Principal  and 
Suerty. 

See  Husband  and  Wife. 


RENT. 

See  Landlord  and  Tenant. 


REPRESENTATION. 

See  Limitations,  Statute  of,  1. 


RESCISSION. 

Of  contract.] — See  Sale  of  Goods,  6. 


ROAD. 
See  Ways. 


RULES  OE  COURT. 
139. 


SALE  OE  GOODS. 

1 . Property  passing — Evidence.] 
— The  plaintiff,  a farmer,  on  leaving 
wheat  with  defendants,  who  were 
millers,  took  the  following  receipt 
signed  by  them  : “ Received  from 
W.  I.  in  store  296  bush.  5 lbs.  No. 
2 Treadwell  wheat,  fire  accepted  ; 
price  to  be  set  on  before  1st  August 
next.”  It  was  proved  that  the 
word  “ accepted”  was  intended  for 
“ excepted that  the  wheat  was 
placed  in  a separate  bin,  and  kept 


apart  from  the  defendants’  wheat; 
and  that  nothing  further  occurred 
between  the  parties  until  the  28th  of 
August,  when  it,  with  the  mill,  was 
destroyed  by  fire. 

Reid,  that  the  agreement  did  not 
itself  import  a sale  : that  there  was 
nothing  in  the  evidence,  more  fully 
set  out  below,  to  shew  that  a sale 
was  intended ; and  that  the  plaintiff 
therefore,  could  not  recover.  Isaac 
v.  Andrews  et  al.,  40. 

2.  Sale  of  goods  by  plaintiff  to  H. 
for  defendants — Promise  by  defen- 
dants to  pay  plaintiff  on  H.’s  order 
— Ap>propriation  of  money  to  plain- 
tiff-— Right  of  action — Jus  tertii.] — 
In  December,  1875,  H.  purchased 
a quantity  of  scrap  iron  for  defen- 
dants from  the  plaintiff,  the  assignee 
of  the  J.  H.  Manufacturing  Co.  ; 
and  on  10th,  plaintiff  telegraphed 
defendants  to  ask  if  they  would  be 
responsible  for  H.  their  agent,  to 
which  they  replied,  that  they  dealt 
direct  with  H.,  but  would  hold  the 
money  for  plaintiff  if  H.  so  requested 
them.  The  iron  was  then  shipped 
to  defendants,  in  H.’s  name,  though 
directed  by  plaintiff  to  be  shipped  in 
his,  and  was  received  by  defendants. 
On  the  16th  December,  LI.  drew  on 
defendants,  to  plaintiff’s  order,  for 
the  amount  of  the  iron,  which  defen- 
dants refused  to  accept ; but  after- 
wards they  telegraphed  to  the  plain- 
tiff* that  when  the  draft  was  presented 
the  iron  had  not  been  received,  but 
that  they  had  since  received  it ; that 
H.  was  with  them ; and  to  telegraph 
amount  of  draft,  and  they  would  keep 
| it  out  of  money  due,  and  to  send 
back  the  draft.  The  draft  was  sent 
back,  and  on  27th  December  pre- 
sented to  defendants,  who  again  re- 
fused to  accept  it,  on  the  ground 
that  the  iron  was  not  up  to  sample.. 
An  order  of  the  same  date  from  H. 
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to  the  defendants,  to  pay  the  plain- 
tiff, was  proved,  and  a countermand 
thereof  on  the  30th.  The  defen- 
dants subsequently  settled  with  H., 
and  refused  to  pay  the  plaintiff.  It 
appeared  that  previous  to  the  com- 
mencement of  this  suit,  a creditors’ 
assignee  had  been  appointed  to  the 
estate  of  the  J.  H.  Manufacturing 
Co. 

Held,  that  defendants  could  not 
object  to  plaintiff’s  title  on  the 
ground  of  the  estate  being  in  the 
creditors’  assignee,  for  such  assignee 
had  not  questioned  plaintiff ’s  title, 
and  defendants  were  not  defending 
under  him. 

Held,  also,  that  the  {plaintiff  was 
entitled  to  recover  from  defendant 
the  price  of  the  iron,  for  that  there 
had  been  an  appropriation  of  such 
amount  for  the  plaintiff  by  the  act 
of  all  parties,  which  could  not  be  re- 
voked. Wilcox  v.  Pillow  etcd.,  100. 

3.  Right  of  property  — Inter- 
pleader.] — W.,  an  hotel-keeper,  con- 
tracted with  Messrs.  N.  for  the  pur- 
chase of  a piano  for  $400,  payable 
by  instalments,  they  retaining  the 
property  until  full  payment  of  the 
purchase  money,  with  possession  to 
W.  at  an  agreed  rental.  Subse- 
quently, W.  borrowed  $600  from 
plaintiff,  giving  her  a chattel  mort- 
gage on  certain  property  in  the 
hotel,  not  including  the  piano.  After 
W,  had  paid  $250  on  the  piano,  he 
sold  out  the  hotel  and  chattels  there- 
in, subject  to  the  mortgage  to  M., 
the  piano,  as  not  yet  vested  in  W., 
not  being  included  in  the  sale.  A 
further  instalment  coming  due,  the 
plaintiff  and  W,  agreed,  with  the 
privity  of  M.  and  Messrs.  N.,  that 
the  $250  already  paid  on  the  piano 
should  be  credited  on  the  plaintiff ’s 
mortgage,  and  that  M.  should  pay 
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the  balance  due  on  the  piano,  which 
was  also  to  be  so  credited,  and  that 
plaintiff  was  thus  to  acquire  the 
piano,  which,  at  Messrs.  IST.’s  desire, 
was  to  remain  in  M.’s  possession 
until  the  whole  purchase  money  was 
paid.  M.  then  paid  $100  of  the 
amount  due,  but  before  the  balance 
of  $50  was  paid,  the  piano  was  seized 
under  an  execution  by  defendant 
against  W.  Messrs.  N.  then  claimed 
the  piano,  and  an  interpleader  order 
was  applied*  for,  when  the  plaintiff 
paid  Messrs,  hi.  the  amount  due,  and 
was  substituted  as  claimant,  and  an 
interpleader  was  directed  to  try 
whether  defendant  was  entitled  to 
the  proceeds  of  the  piano,  which  had 
been  sold  under  the  execution. 

Held,  that  the  plaintiff  was  en- 
titled to  such  proceeds,  for  she  had 
an  interest  in  the  piano,  equitable  if 
not  legal,  preferable  to  defendant’s 
claim,  and  M.  was  holding  for  her. 
Black  v.  Drouillard,  107. 

4.  Contract — Warranty  — Dam- 
ages— Statute  of  Frauds  l\  — By  an 
agreement  between  the  parties,  the 
plaintiff  agreed  to  purchase  a certain 
hay  press  from  defendant  for  $500, 
if  it  should  be  capable  of  pressing 
into  bales  ten  tons  of  hay  per  day, 
which  the  defendant  warranted  it  to 
be  capable  of  doing  ; and  on  the  faith 
of  such  warranty  the  plaintiff  receiv- 
ed it,  incurred  heavy  expenses  in 
paying  freight,  and  making  a trial  of 
of  it,  when  it  proved  to  be  insuffici- 
ent, and  defendant  then,  instead  of 
allowing  plaintiff  to  return  it,  urged 
further  trials  and  delay  which  lasted 
for  some  weeks,  when  plaintiff  re- 
turned it. 

Held,  that  even  if  there  was  no  ab- 
solute sale,  but  the  machine  was  only 
sent  on  trial,  with  the  warranty,  the 
plaintiff  was  entitled  to  maintain  an 
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action  for  the  breach  of  the  warranty, 
and  to  recover  such  damages  as  legi- 
timatel}7'  flowed  from  the  breach,  as 
to  which  $250,  the  amount  found  in 
this  case,  was  held  not  be  excessive. 

Held  also,  that  the  warranty  need 
not  be  in  writing,  for  the  machine 
having  been  sent  to  the  plaintiff,  and 
received  and  tested  for  weeks,  the 
Statute  of  Frauds  could  not  apply. 
N orthwood  v.  Rennie,  202. 

5.  Contract  by  telegrams — Statute 
of  Frauds — Proof  of  general  agency .] 
— On  January  5th,  the  defendant  ait 
Toronto,  wrote  plaintiff  at  Mount 
Forest:  “Our  Mr.  Peters  advises 
me  that  you  have  a car  or  two  of 
hogs.  Please  state  by  telegraph 
quantity  and  lowest  price  for  200 
lbs.  average  and  upwards.”  It  did 
not  appear  whether  there  was  any 
reply  to  this,  bat  on  the  19th  Peters 
telegraphed  plaintiff  from  Harriston, 
“ Name  lowest  price  for  one  or  two 
cars  hogs.  Give  average.”  To  which 
plaintiff  immediately  replied,  “ Will 
take  seven  ten  here,  average  200,” 
when  Peters  telegraphed  in  reply, 
“ Will  accept  your  offer,  seven  ten, 
$7.10,  order  cars,  coming  to-day.” 

Held , that  there  was  a complete 
contract  sufficient  to  satisfy  the 
Statute  of  • Frauds,  for  the  words, 
“ order  cars,”  merely  referred  to  the 
utmost  number  of  cars,  namely  two, 
mentioned  in  the  first  telegram  ; and 
did  not  mean  “ provided  you  order 
the  cars.” 

It  appeared  that  there  were  two 
sizes  of  cars,  one  double  the  capacity 
of  the  other  : Held,  that  it  would  be 
a good  contract  for  at  least  two  cars 
of  the  smaller  dimensions,  capable  of 
being  extended  by  parol  evidence  to 
cars  of  the  larger  size. 

Ileld , also,  that  there  was  evidence 
for  the  jury  that  Peters  had  a gene- 


ral authority  to  act  for  the  defen- 
dant, defendant  having  spoken  of 
him  in  his  letter  as  our  Mr.  Peters, 
and  there  being  evidence  of  his  pur- 
chasing for  defendant  on  other  occa- 
sions ; and  that  plaintiff  could  not  be 
affected  bv  telegrams,  of  which  he 
was  ignorant,  which  passed  between 
Peters  and  defendant  limiting  Peter’s 
authority  as  to  price.  Murphy  v. 
Thompson,  233. 

6.  Agreement — Sale  of  timber — 
Right  to  recover  bach  money  paid — 
Rescission — Evidence.  ] — The  plain- 
tiff employed  by  a firm  in  Quebec  to 
purchase  and  get  out  timber  for  the 
Quebec  market,  entered  into  an 
agreement  with  the  defendant,  after 
having  examined  defendant’s  lot, 
whereby  defendant  sold  all  the  pine 
timber  standing  on  his  lot  to  the 
plaintiff,  “ such  as  will  make  good 
merchantable  waney  edged  timber, 
suitable  for  his  purpose,  at  the  rate 
of  $13  per  hundred  cubic  feet,”  and 
defendant  acknowledged  to  have  re- 
ceived $1000,  “the  balance  to  be  paid 
for  before  the  timber  is  removed  from 
the  lot.”  The  plaintiff  cut  $651.17 
worth  of  timber,  which  he  alleged 
was  all  to  be  found  on  the  lot  which 
would  fill  the  contract,  and  sued  the 
plaintiff  to  recover  the  balance  of 
the  $1,000,  namely  $348.83. 

Held,  Gwynne,  J. , dissenting,  that 
plaintiff  was  entitled  to  recover:  that 
he  was  only  to  pay  for  the  timber 
actually  cut,  and  that  there  was 
nothing  in  the  agreement  or  evidence 
which  authorized  defendant  to  retain 
the  whole  $1,000  ; while  it  also  ap- 
peared that  there  was  no  further 
timber  which  plaintiff  might  have 
cut.  Sernble,  also  that  the  evidence 
set  out  below  warranted  a finding 
that  the  contract  had  been  re- 
scinded. 
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Per  Gwynne,  J that  the  payment 
of  the  $1,000  was  an  absolute  pay- 
ment, the  plaintiff  believing  and  so 
representing  to  defendant  that  there 
was  sufficient  timber  to  cover  that 
amount,  if  not  more,  <>n  the  faith  of 
which  representation  defendant  en- 
tered into  the  contract,  which  h 
otherwise  would  not  have  done,  and 
that  plaintiff*  must  therefore  suffer 
for  his  own  mistake ; and  that  on 
the  evidence  the  contract  never  was 
rescinded.  Clarke  v.  White , 293, 

This  case  has  since  been  reversed  on  appeal. 
See  note,  p.  309. 

7.  Property  passing .]  — By  an 
agreement  alleged  to  be  a memoran- 
dum of  sale  of  a newspaper,  job  of- 
fice, and  subscription  list  by  one  C. 
to  the  plaintiff,  for  $2,000,  $500  was 
to  be  paid  on  giving  possession,  C., 
to  be  relieved  of  a mortgage  to  one 
Cooper  for  $500  on  the  plant ; to  re- 
ceive a horse,  &c.,  at  such  price  as 
Iff.  was  willing  to  give  for  it  last  fall. 
For  the  balance,  to  be  paid  within 
one  year  of  receipt  of  the  $500,  C. 
was  to  retain  a Gordon  press  and 
such  further  portion  of  the  jobbing 
plant  as  would  secure  him  till  paid, 
and  plaintiff  was  to  pay  rent  on  the 
part  retained  equal  to  8 per  cent,  on 
the  balance  unpaid.  The  agreement 
was  only  to  take  effect  if  C.  obtained 
an  appointment  in  the  revenue  de- 
partment, when  it  was  immediately 
to  take  effect.  C.  having  obtained 
the  appointment  plaintiff  paid  $400, 
and  obtained  time  for  the  balance  of 
$100,  and  he  contended  what  then 
took  place  constituted  a transfer  of 
the  property  in  the  goods  to  him. 

Held , that  even  if  the  payment  of 
the  $400  was  a compliance  with  the 
agreement  as  regarded  the  payment 
of  the  $500,  tli at  of  itself  did  not 
cause,  nor  did  the  parties  intend,  the 
property  to  then  pass,  but  that  it 


was  necessary  that  the  other  terms 
of  the  agreement  should  be  perform- 
ed, namely,  that  C.’s  mortgage 
should  be  paid  off*,  the  horse,  &c., 
delivered  at  the  price  to  be  ascer- 
tained, and  the  portion  of  the  plant 
on  which  C.  was  to  have  his  lien 
ascertained,  and  his  lien  perfected. 
Ross  v.  Fby  et  al.,  316. 

8.  Agreement  by  correspondence — 
Statute  of  Frauds— Parol  evidence.] 
— ff'he  plaintiff  was  the  lessee  of  an 
hotel,  with  a license,  and  owner  of 
the  furniture,  etc.  In  April,  1876, 
defendant  examined  the  premises, 
and  negotiated  as  to  the  purchase  of 
plaintiff’s  good-will,  licence,  etc.,  and 
furniture'at  a valuation  ; but  nothing 
was  settled,  and  defendant  left  pro- 
mising to  write.  On  May  2nd,  he 
wrote  offering  plaintiff  $600  for  his 
right,  etc.,  and  to  take  the  stuff  at  a 
valuation,  and  pay  $1,500  down,  or, 
if  plaintiff  greatly  desired  it,  $2,000. 
On  May  4th,  he  again  wrote,  offer- 
ing $700  for  the  right,  including 
license,  to  pay  $2,000  down,  and 
balance  in  October,  when  certain 
notes  he  held  fell  due.  On  May  8th, 
plaintiff  telegraphed  defendant  that 
he  would  take  $700  for  his  right, 
defendant  to  pay  license.  **  $2,000 
down.  Time  for  balance.”  On  the 
same  day  plaintiff  telegraphed  in 
reply  : — “ Yours  received,  will  take 
it.  Will  be  up  next  week.”  The 
defendant  refused  to  carry  out  the 
agreement,  when  plaintiff  sold  out 
his  right  to  others  for  $325,  and 
sold  the  furniture  at  a valuation, 
i Held , that  there  was  a contract 

I completed  and  sufficient  within  the 
Statute  of  Frauds  : that  there  was 
no  uncertainty  in  the  expression 
“ time  for  balance,”  for  the  previous 
correspondence  shewed  that  October 
was  intended ; and  that  the  meaning 
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of  tlie  word  “ stuff”  might  be,  and 
was  explained  by  the  parol  evidence. 
The  plaintiff  was  therefore  held  en- 
tiled to  recover  $375,  the  difference 
between  the  $700,  and  the  price  for 
which  he  afterwards  sold  the  goods. 
Johnston  v.  Wilson,  432. 

9.  Agreement — Contract  by  letters 
— Sufficiency  of — Evidence.] — After 
negotiations  between  B.,  defendant’s 
managing  director,  and  one  H.,  a 
verbal  agreement  was  arrived  at,  the 
result  of  which  was  embodied  in  a 
letter  written  to  H.  immediately  j 
thereafter,  dated  21st  April,  1876, 
as  follows  : “ The  following  I under- 
stand to  be  the  arrangement  we  have 
made.  The  company  will  sell  you 
2970  tons  of  scrap  consisting  of,” 
&c.,  setting  out  the  particular  de- 
scriptions ; and  that  H.,  instead  of 
cash,  was  to  furnish  the  company  with 
540  tons  of  new  steel  rails,  stating 
the  quality  and  make,  &c.  ; and  con- 
cluded by  requesting  an  acknowledg- 
ment from  H.  In  reply  to  this  H., 
and  the  defendant,  to  whom  H.  had 
assigned  or  was  to  assign  the  con- 
tract, on  24  th  April,  wrote  : “We 
have  the  pleasure  of  acknowledging 
the  receipt  of  your  letter  of  the  21st 
inst.,  containing  the  terms  of  the 
agreement  we  have  made  for  the 
sale  of  540  tons  of  new  steal  rails, 
repeating  as  in  B.’s  letter  the  terms 
of  the  contract,  and  concluding  with 
a description  of  the  old  iron  to  be 
delivered,  differing  in  some  respects 
from  that  contained  in  B.’s  letter, 
and  as  plaintiff  contended  calling  for 
a much  better  quality  of  old  iron. 

Held,  that  the  only  contract,  if 
any,  on  which  defendants  could  be 
held  liable,  was  that  contained  in  the 
letter  of  the  21st  April,  and  that  the 
letter  of  the  24th  must  be  deemed  to 
be,  as  defendants  understood  it,  and 


as  the  ambiguous  manner  in  which 
it  was  written  would  convey,  merely 
a general  acceptance  thereof,  or  else 
no  effect  could  be  given  to  it,  for  if 
looked  upon  as  adding  a new  term 
to  the  contract,  then  there  never  was 
any  completed  contract  between  the 
parties  Bickford  v.  Great  Western 
R.  Co .,  516. 

Change  of  possession.] — See  Land- 
lord and  Tenant,  3. 

See  Arbitration,  2— Bills  of 
Sale  and  Chattel  Mortgages — 
Husband  and  Wife,  2. 


SALE  OF  LANDS. 

On  judgment  recovered  for  mort- 
gage debt.] — See  Mortgage. 

For  taxes.] — See  Assessment  and 
Taxes,  2,  3,  4. 

See  Ejectment. 


SCARBOROUGH,  TOWNSHIP 
OF. 

See  Survey. 


SCHOOLS. 

See  Public  Schools. 


SECONDARY  EVIDENCE. 
See  Insurance,  6. 


SEPARATE  ESTATE. 
See  Husband  and  Wife. 
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SEPARATE  TRADE. 

See  Husband  and  Wife,  2. 

SERVANT. 

See  Master  and  Servant. 

SET  OEE. 

See  Company. 


SHIPPING. 

See  Carriers — Company. 


SHIPPING  NOTE. 

Fraudulent  receipt  of  agent  for 
goods  not  received — Liability  of  com- 
pany^— See  Railways,  2. 


SLANDER. 

See  Defamation. 


SPECIFIC  PERFORMANCE. 

Equitable  right  to  possession  of 
land— Conveyance.]— See  Ejectment. 


STAMPS. 

Omission  to  affix — Relief  under  37 
Vic.  ch.  47,  sec.  12,  D.,  Executor — 
Pleading.] — See  Bills  of  Exchange 
and  Promissory  Notes,  2. 

See  Husband  and  Wife,  3. 

ST  AT  DTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 


STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 


STATUTES,  CONSTRUCTION 
OF. 

16  Vic.  ch.  182,  secs.  55,  65.] — See 
Assessment  and  Taxes,  3. 

C.  S.  C.  ch.  66,  sec.  11,  sub-sec.  21.] — 
See  Railways,  3. 

C.  S.  U.  C.  ch.  19,  sec.  141.] — See 
Division  Courts. 

C.  8.  U.  C.  ch.  22,  secs.  257,  266, 
342.] — See  Division  Courts — Execution 
— Mortgage. 

C.  S.  U.  C.  ch.  126,  sec.  10.]— See 
Pleading. 

24  Vic.  ch.  64.] — See  Survey. 

25  Vic.  ch.  38.  ]— See  Survey. 

27  Vic.  ch.  13,  sec.  1.] — See  Mortgage. 

27  Vic.  ch.  19.] — See  Assessment  and 
Taxes,  4. 

B.  N.  A.  Act,  30  & 31  Vic.  ch.  3,  sec. 
91,  clause  24.]  — See  Assessment  and 
Taxes.  4. 

31  Vic.  ch.  24,  sec.  1,  0.] — See  Costs. 

32  Vic.  ch.  r23,  sec.  24,  0.] — See  Divi- 
sion Courts. 

32  Vic.  ch.  36,  secs.  36,  128,  155,  O.]— 
See  Assessment  and  Taxes,  1,  2,  3,  4. 

33  Vic.  ch.  19,  sec.  3,0.] — See  Rail- 
ways. 

34  Vic.  ch.  12,  sec.  10,  0.] — See  Non- 
suit. 

35  Vic.  ch.  79,  0.] — See  Pleading. 

35  Vic.  ch.  53,  0.]— See  Railways,  1. 

36  Vic.  ch.  44,  sec.  38,  0.] — See  In- 
surance, 1. 

36  Vic.  ch.  88,  sec.  1,  0.] — See  Rail- 
ways, 1. 

37  Vic.  ch.  7,  secs.  32,  33,  0.] — See 
Nonsuit. 
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37  Vic.  ch.  19,  O.] — See  Assessment 
and  Taxes,  1. 

37  Vic.  ch.  34,  0.] — See  Bills  oe  Ex- 
change and  Promissory  Notes,  4. 

37  Vic.  ch.  47,  sec.  12,  D.] — See  Bills 
of  Exchange  and  Promissory  Notes,  2. 

38  Vic.  ch.  16,  secs.  3,  sub-sec.  j,  130, 
D.] — See  Insolvency. 

38  Vic.  ch.  15,  0.] — See  Railways,  3. 

38  Vic.  ch.  16,  sec.  11,  0.] — See  Limi- 
tations, Statute  of,  2. 

39  Vic.  ch.  28,  sec.  7,  O.] — See  Arbi- 
tration, 1. 

40  Vic.  ch.  8,  sec.  7,  0.] — See  Arbi- 
tration, 1. 

40  Vic.  ch.  16,  sec.  11.  sub-sec.  4,  0.] — 
See  Public  Schools. 


STOCK. 

Agreement  to  take  in  projected  com- 
pany to  acqui?e  vessel — Joint  owner 
or  co-partner .]— See  Company. 


STREET. 

See  Ways. 


SUPERIOR  COURT. 

Division  Courts  — Executions — 
Priority .] — See  Execution. 

SURETY. 

See  Principal  and  Surety. 


SURVEY. 

Township  of  Scarborough — Sur~ 
vey  under  24  Vic.  ch.  64,  and  25  Vic' 
ch.  38 — Onus  probandi — Statute  of 
Limitations  — Evidence .]  — On  the 
second  trial  of  this  case,  under  the 
judgment  granting  a new  trial  here- 
in, reported  in  27  C.  P.  291,  it  ap- 
peared that  the  line  between  lots  31 
and  32  was  not  run  upon  the  original 
survey,  and  that  when  the  line  was 
run  in  1865,  no  trace  could  be 
found  of  an  original  post,  if  any  had 
been  planted,  designating  the  boun- 
dary line  between  the  lots  on  the 
front  of  the  concession.  It  also  ap- 
peared that  the  position  of  the 
original  monuments  at  the  front 
angle  of  the  side  road  allowances  was 
ascertained  by  the  surveyor,  and 
that  the  monuments  planted  by  him 
were  on  such  site. 

Held,  that  on  this  evidence  the 
plaintiff  was  entitled  to  claim  accord- 
ing to  the  statutable  survey. 

Held , also  that  the  6th  sec.  of  25 
Vic.  ch.  38,  had  not  the  effect  of 
divesting  any  title  acquired  by  the 
Statute  of  Limitations. 

Held , also,  per  G WYNNE,  X,  ad- 
hering to  his  former  judgment,  that 
the  onus  probandi , that  the  piece  of 
land  in  question  was  part  of  lot  31, 
either  independently  or  by  force  of 
the  statutes  24  Vic.  ch.  64,  and  25 
Vic.  ch.  38,  rested  on  the  plaintiff. 
Palmer  v.  Thornbeck , 117. 


TAXES. 

See  Assessment  and  Taxes. 


5. 


SURRENDER. 

See  Landlord  and  Tenant,  1 


TELEGRAMS. 

Contract  5?/.] — See  Sale  of  Goods, 
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TENANT. 

See  Landlord  and  Tenant. 


VALUATION. 
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TIMBER. 

Sale  of — Eight  to  recover  back 
money  'paid — Rescission  of  contract 
— Evidence  ] — See  Sale  of  Goods,  6. 


TIME. 

Computation  of ] — See  Division 
Courts. 


TITLE. 

Acknowledgment  of  — Fraud  — 
Representation .] — See  Limitations, 
Statute  of,  1. 

To  land — Estoppel  against  setting 
up.] — See  Possession. 


TRADE. 

Separate .] — See  Husband  and 
Wife,  2, 


TRESPASS. 
See  Costs,  1. 


TREASURER. 

Extracts  from  books — Sufficiency 
of  to  prove  taxes  in  arrear .] — See  As- 
sessment and  Taxes,  3. 


Agreement  to  appoint  indifferent 
valuators — Breach  of — Acceptance  of 
persons  appointed — Effect  of. ] — See 
! Arbitration,  2. 


VENDORS. 

Right  of  unpaid .] — -See  Rail- 
ways, 3. 


VERBAL  ASSENT. 

To  sale  of  goods  in  chattel  mort- 
gaged| — See  Bills  of  Sale  and 
Chattel  Mortgages,  2. 


VESSEL. 

Projected  company  to  acquire — 
Agreement  to  take  stock  in — Joint 
owner  or  copartner — Wharfage .] — 
See  Company. 

See  Carriers. 


WAGES. 

See  Master  and  Servant. 


WAIVER. 

See  Insurance,  3. 


WALL. 

Of  dwelling  house — Right  to  lateral 
support .] — See  Negligence. 


ULTRA  VIRES. 

See  Ways. 


WAREHOUSE. 

See  Carriers. 
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WARRANT. 

Necessity  for  list  of  lands  being 
attached  to — 32  Vic.  ch.  36,  sec.  128, 
0.] — See  Assessment  and  Taxes,  4. 

Division  Court — Omission  to  en- 
dorse time  of  delivery .] — See  Execu- 
tion. 


WARRANTY. 

See  Insurance,  2 — Sale 
Goods,  4. 


WATER. 

Carriers  by — Delivery  of  goods — 
Liability  — Pleading .]  — See  Car- 
riers. 


WATER  COMMISSIONERS. 

Neglect  of — Action  against  city — 
Notice  of  action.~\ — See  Pleading,  2. 

Non-repair  of  drains — Liability 
of  city  corporation — Ultra  vires. ~\ — 
See  Ways. 


WAYS. 

Drains  — Non-repair  of  — Water 
commissioners — City  corporation — 
Liability  — Ultra  vires. — The  water 
commissioners  of  the  city  of  Toronto, 
incorporated  under  35  Yic.  ch.  79, 
O.,  in  order  to  drain  off  an  old  re- 
servoir belonging  to  the  city,  but 
not  in  use  or  connected  with  the 
water  works  they  were  constructing 
under  the  powers  conferred  upon 
them  by  the  said  Act,  dug  a drain 
along  a street  in  the  city,  but  so 
negligently  filled  it  up  that  it  caved 
in,  whereby  the  plaintiff  was  injured. 
The  plaintiff  having  sued  the  defen- 
dant for  such  injury : 


Held,  that  under  the  above  and 
subsequent  Acts  the  defendats  were 
liable,  for  the  water  commissioners 
were  acting  merely  as  their  agents, 
and  defendants  were  responsible  for 
non-repair  of  the  street ; and  even 
if  the  work  in  question  was  beyond 
the  powers  of  the  commissioners,  this 
would  not  avail  the  defendants,  as  a 
public  street  had  been  opened  up  and 
the  work  done  in  a public  manner  so 
as  to  give  the  defendants  full  notice 
thereof.  Ridgway  v.  Corporation  of 
Toronto , 579. 


WHARFAGE. 

Right  to  recover  against  shipowner.  ] 
— See  Company. 


WIFE. 

See  Husband  and  Wife. 


WILL. 

Description — Parol  evidence.  ] — In 
1845,  K,  who  then  resided  in  Tor- 
onto, went  to  reside  at  Buffalo,  visit- 
ing Toronto  once  or  twice  every 
year.  In  1862,  he  purchased  lots  1 
and  2,  in  the  township  of  Mono,  in 
the  county  of  Simcoe.  In  1863, 
Orangeville  was  incorporated  as  a 
village,  and  annexed  to  the  county 
of  Wellington,  lot  No.  1 being  de- 
tached from  Mono,  and  comprised 
within  Orangeville.  In  1866,  K 
made  his  will,  wherein,  amongst 
other  devises,  he  made  a devise  of 
“ all  my  real  estate  situated  in  the 
township  of  Mono,  in  the  county  of 
Simcoe,  &c.” 

Held,  that  lot  2,  which  exactly 
filled  the  description  of  the  devise, 
alone  passed  thereunder  : that  parol 
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evidence  was  inadmissible  to  sliew 
that  testator  intended  to  include  lot 
1 ; and  that  even  if  such  evidence 
were  admissible,  the  evidence,  set 
out  below,  was  insufficient  for  the 
purpose.  Lawrence  et  al.  v.  Ketchum , 
406. 

See  Master  and  Servant,  1. 


WORK  AND  LABOUR. 

1.  Contract  — Engineer's  decision 
— Condition  precedent  — Striking 
out  plea.~\ — Action  on  the  common 
counts  for  work  and  labour,  &c., 
done  by  J.  B,  and  W.  B.,  alleging 
an  assignment  to  plaintiff. 

Eighth  plea  : that  by  the  said  in- 
denture in  the  last  plea  mentioned, 
and  by  the  said  contract  and  agree- 
ment therein  mentioned  and  referred 
to,  it  was  further  covenanted  and 
agreed  by  and  between  the  said  J. 
B.  and  W.  B.,  and  defendants,  that 
all  points  in  dispute,  whether  as  to 
quantities  or  qualities  of  work  or 
material,  should  be  left  to  the  deci- 
sion of  an  engineer  named,  and  from 
whose  decision  there  should  be  no 
appeal  ; that  the  alleged  cause  of 
action  in  said  declaration  mentioned, 
are  matters  in  dispute  as  to  the 
qualities  and  quantity  of  work  al- 
leged to  have  been  done  by  said  J. 
B.  and  W.  B.,  in  performance  and 
execution  of  the  said  contract ; and 
that  the  said  engineer  has  not  de- 
cided that  the  said  J.  B.  and  W.  B., 
or  the  plaintiff,  are,  or  is  entitled  to 
recover  from  the  defendants  any  sum 
of  money  whatsoever. 

Held,  by  Wilson,  J.,  plea  bad, 
for,  so  far  as  appeared  therefrom,  the 
defendants’  liability  arose  indepen- 
dently of  the  agreement  to  refer,  so 
as  nob  to  preclude  plaintiff  suing  at 

83 — yol.  xxviii.  c.p. 


law,  though  he  might  be  liable  for 
breach  of  the  covenant  to  refer. 

The  case  was  reheard  before  the 
full  Court,  when  the  previous  plea 
by  consent  was  put  in,  which  in  sub- 
stance raised  the  same  point  as  to 
the  necessity  of  the  engineers  de- 
cision, upon  which  issue  in  fact  was 
joined. 

The  Court  affirmed  the  judgment 
of  Wilson,  J.  as  to  the  eighth  plea, 
but  deeming  it  under  the  circum- 
stances superfluous  in  addition  to  the 
seventh,  ordered  it  to  be  struck  out. 

Ferguson  v.  Corporation  of  Galt, 
23  C.  B.  66,  distinguished. 

Held  also  that  merely  referring  to 
the  indenture  in  the  seventh  plea,  as 
was  done  in  the  eighth  plea  here,  did 
not  incorporate  therein  the  averments 
in  the  seventh  plea  as  to  the  contents 
of  such  indenture,  but  that  such  aver- 
ments should  either  have  been  re- 
peated, or  there  should  have  been 
a statement  to  the  effect,  that  by  the 
indenture  in  the  seventh  plea  men- 
tioned it  was  covenanted  and  agreed 
to  the  purport,  tenor,  and  effect  in 
that  plea  mentioned.  Eegg  v.  Na- 
smith et  al.,  330. 

2.  Corporation — Building  contract 
Claim  for  extra  prices — Arbitration. 
— On  7th  November,  1871,  plaintiff 
executed  two  similar  contracts  to 
build  two  bridges,  which,  though 
purporting  to  be,  were  not  executed 
by  defendants,  agreeing  to  do  the 
work  in  accordance  therewith,  and 
with  the  descriptions  in  the  specifica- 
tions attached,  at  certain  stated  prices, 
with  a drawback  of  15  per  cent,  to  be 
retained  till  after  completion.  The 
contracts  contained  clauses,  that  the 
same  prices  were  to  apply  to  any 
change  or  alteration  of  the  work  duly 
authorized  by  the  board  of  works  : 
that  the  whole  work  was  to  be  ex- 
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ecuted  to  the  satisfaction  of  defend- 
ants’ engineer  in  charge  and  of  the 
board  of  works  ; and  that  in  case  of 
dispute  the  engineer’s  decision  was  to 
be  final.  The  plaintiff  put  in  a 
superior  class  of  masonry  work  to  that 
called  for  by  the  specifications,  without 
the  authority  of  the  engineer  or  board 
of  works,  but  that  he  did  so,  as  he 
stated,  from  encouragement  received 
from  individual  members  of  the 
council,  that  the  city  would  not  let 
him  lose  thereby.  In  September,  1872, 
in  consequence  of  the  plaintiff’s  repre- 
sentation of  the  general  increase  of 
cost,  defendants  paid  plaintiff  the 
drawback.  Subsequently  he  wrote 
to  the  council  complaining  of  the  loss 
he  had  sustained  by  the  increase  in 
the  price  of  iron,  and  by  putting  in 
the  better  materials,  and  requested 
to  be  paid  on  a valuation.  The  de- 
fendants refused  to  assent  to  this,  but 
agreed  to  pay  for  the  increased  price 
of  the  iron  on  plaintiff  and  his 
sureties  agreeing,  except  as  to  the 
iron,  to  complete  the  work  at  the 
contract  prices.  On  4th  July,  1873, 
an  agreement  to  this  effect,  under 
seal,  reciting  the  two  previous  con- 
tracts, was  executed  by  both  the 
plaintiff  and  defendants,  and  defen- 
dants paid  the  plaintiff  $20,000 
which  he  was  then  out  of  pocket  on 
the  iron.  The  work  proceeded,  and 
plaintiff  was  paid  from  time  to  time 
on  the  engineer’s  certificates  until 
December,  1873,  when  he  again  wrote 
asking  for  a valuation  for  the  same 
reason  as  before,  but  nothing  was 
done  on  this.  Subsequently  the 
engineer  granted  his  final  certificate, 
on  which  plaintiff  was  paid.  It  ap- 


peared that  the  engineer  had  omitted 
a sum  of  $1,882.60,  which  he  had 
agreed  the  plaintiff  should  be  paid, 
and  which  another  engineer  appointed 
by  defendants  to  make  certain  mea- 
surements and  valuations  found  to  be 
due  to  the  plaintiff.  On  a reference 
to  arbitration  the  arbitrator  found 
that  plaintiff  was  entitled  to  this 
sum,  as  also  to  $6,898  for  the 
superior  masonry  work. 

II eld , on  appeal  from  the  award, 
by  Hagarty,  C.  J.,  that  the  plaintift 
was  entitled  to  the  first  item,  but 
not  to  the  last ; for  that  there  was 
no  evidence  of  any  agreement  to  pay 
other  than  the  contract  prices  ; and 
that  what  took  place  with  the  indi- 
vidual members  of  the  council  could 
not  affect  the  matter,  nor  could 
plaintiff  set  up  the  defendants’  non- 
execution of  the  contract,  at  all  events 
after  the  agreement  of  1873.  Good- 
win v.  Corporation  of  Ottawa , 561. 


WORDS,  MEANING  OF. 

u Similarly  endorsed”.]— See  Bills 
of  Exchange  and  Promissory 
Notes,  3. 

“ Stuff.”]— See  Sale  of  Goods,  8. 

“ Time  for  balance.” J — See  Sale 
of  Goods,  8 • 

“ Station  freight  agent.”] — See 
Contract,  1. 

“ North  west  angle.”] — See  Deed. 

“ Order  Cars.”] — See  Sale  of 
Goods,  5. 
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